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"  THE  Book  (says  the  late  Sir  Samuel 
Toller)  of  the  most  distinguished  merit  on 
this  subject  is  that  which  is  entitled  *  The 
Office  of  Executor ;'  and  which,  although 
"  it  bears  the  name  of  Thomas  Wentworth, 
is  now  generally  ascribed  to  Mr.  Justice 
Dodderidge.  It  was  first  published  ano* 
nymously  in  the  year  1641.  To  the  tlurd 
edition,  printed  in  the  same  year,  was  pre* 
^^  fixed  for  the  first  time  the  fictitious  name 
^^  I  have  mentioned :  the  eighth  edition  ap* 
^*  peared  in  1689,  to  which  Chief  Barott 
^*  Comyn  in  his  '  Digest'  constantly  refers. 
<^  In  1703  tiie  ninth  edition  was  published, 
'^  with  a  Supplement  by  H.  Curson.    The 
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'^  twelfth  edition  was  published  in  1762,  with 
^'  references  by  a  gentleman  of  the  Inner 
''  Temple ;  and  in  1774  the  thirteenth  and 
"  last  edition,  by  Mr.  Serjeant  Wilson.  Of 
the  original  work  it  is  no  unfluQ  praise 
to  assert  that  it  is  worthy  the  pen  of  so 
^^  learned  an  author.  It  is  calculated  to  en- 
^^  gage  the  reader,  and  contains  very  sound 
<^  principles  and  authentic  informiation ;  at 
^c.tbe  same  time  it  must  be  confessed  , that 
*^  *  it  is  often  uncouth  and  sometimes  obscure 
^^^  in  its  language,  altogether  inartificial  in  its 
^^  method,  and  of  necessity  defective  in.  xe- 
<< '  gard  to  later  adjudications,  which  at  law 
^^  are  numerous  and  important,  and  in  equity 
^^  constitute  a  new  system.  It  is  also  silent 
^^  respecting  the  office  of  .an  Administrator ; 
*^  nor  is  it  much  indebted  to  its  several  edi* 
*V  tors ;  the  Supplement  is  a  mere  collection 
^*  of  cases,  without  order  and  without  pre- 
"  cision. 

In  this  panegyric  and  in  these  strictures 
the  opinions  of  the  Profession  generally' unite; 
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and  it  is  therefore  only  necessary  for  the 
Editor  of  the  present  Edition  to  explain  the 
nature  and  extent  of  his  own  undertaking. 
The  original  wort  is  confessedly  the  basis  of 
all  the  modem  treatises  on  the  sanoie  sul]^ect) 
and  it  is  an  authority  still  referred  to  on  ac- 
count of  the  "  sound  principles  and  authentic 
**  information'*  which  it  is  admitted  to  con- 
tain. The  Supplement  of  Curson,  however 
deficient  in  order  and  precision,  yet  afibrds 
much  valuable  illustration  and  many  perti- 
nent authorities  on  those  points  which  were 
obsctirely  or  slightly  touched  upon  or  ot^r- 
looked  in  the  original  work,  forming  no  un- 
worthy  appendage  to  it,  and  with  whi<^  it 
has  in  all  subsequent  edition^  been  constantly 
published.  It  has  been,  therefore,  attempted 
by  the  present  Editor,  to  render  that  Supple- 
ment more  useful  by  appending  it  in  the 
form  of  notes,  as  a  commentary  on  the  ori- 
ginal * ;  to  this  he  has  added  those  authori- 

•  This  will  be  found  in  the  notes  subscribed  (C),  the 
^tor's  being:  subscribed  (E). 
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ties  dffid  pfineiples  which  have  been  elicited 
or  applied  in  the  modem  decisions.  There 
are  doubtless  in  this,  as  in  every  other  origi- 
nal treatise,  many  instances  of  uncouth  and, 
as  we  now  consider,  unseemly  language,  and 
of  trifling  inartificial  and  obscure  reasoning ; 
but  these  are  not  therefore  to  be  wholly  re- 
jected^ affording,  as  they  often  do,  the  best 
indicia  of  the  state  of  manners  and  knowledge 
of  th«  times.  To  these  original  authorities 
^v6ry  sound  inquirer  must  finally  appeal,  and 
it  may  be  some  aumsem^it  rather  than 
offence,  if,  white  tracing  the  progress  and  de- 
velopment of  principles,  the  coarse  shottld 
4»ccmioiiaIly  be  enliirened  by  the  quaintness 
or  peculiarities  of  the  age. 

4,  Innef  Tempk  Lane, 
Jan.  23,  1829* 
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AN   EXECUTOR. 


■HI 


THE  things  considerable  touching  Executors,  imrodactioa. 
may  all,  in  effect,  be  reduced  to  these  three 
beads ;   viz. 

Their  Being. 
Their  Having. 
Their  Doing. 

By  the  first,  I  intend  their  creation  or  constitu* 
lion,  with  the  incidents  thereto  (a).  By  the  se- 
cond, their  interest,  fruition  or  possession.  By 
the  third,  their  managing  and  execution  of  their 
o£ce.     This  last  was  and  is  the  thing  principally 

(a)  It  appears  by  sacred  scripture,  that  wills  and  testaments 

vere  in  use  among  the  ancient  Hebrews ;  for  Abraham  had  ' 

■ide  Eliezer  his  heir  if  he  had  died  without  issue  male. 

Gen.  15.    And  Abraham,  dismissing  his  other  children  with 

Bill  portic^y  he  made  his  son  Isaac  his  heir  of  all  he  had. 

^«  35.    And  Isaac,  when  Esau  had  sold  his  birth-right, 

^pointed  Jacob  his  heir  and  executor.     Gen.  ay.     And 

J>Gob  likewise,  by  his  will,  gave  to  his  son  Joseph  one  por- 

"^  above  his  brethren,  which  he  took  from  the  AmoritQ 

^  Us  sword.    Gen.  xlviii.  «3.-^C.) 
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in  mj  intention,  and  the  chief  aim  of  this  dis- 
course ;  but  necessarily  it  must  have  some  ingre- 
dients, some  concomitants,  and  some  consequents : 
as  he  that  travelleth  from  London  to  York  to 
speak  with  J.  S.  must  needs  pass  by  and  through 
other  towns  and  villages,  and  speak  with  divers 
other  persons  in  his  journey  and  return.  To  come 
first  to  the  first,  therein  we  will  consider  these  six 
things. 


CHAP.  I. 

OF   THE    RELATION    BETWEEN    A   WILL 
AND   AN   EXECUTOR. 

1.  Whether  an  executor  and  a  mil  be  such  relatives 
that  one  cannot  he  without  the  other ;  and  therein  of 
the  several  kinds  of  wills,  s.  How  and  in  what  words 
an  executor  may  be  made  and  created,  3.  How  he 
may  be  in  mecial  manner,  different  from  the  general^ 
faMoned,  limited  or  qualified.  4.  Who  may  mah^ 
or  be  made  an  executor,  who  not.  5.  fVhat  one 
give  or  bequeath  by  will,  what  not.  6.  How  a 
or  executor  once  made,  may  be  unmade,  and  what  shi 
amount  thereto,  viz.  a  revocation  total  or  partial ;  what 
to  new  publication. 

tMc«ter,«iMt  AS  to  the  first;   the  very  name  of  executor (6) 

purporteth  in  general  one  to  execute  somewhati 


Pfinitiou  ofaa       (h)  EzecQtor,  ah  esequemdo^  is  he  that  is  appointed  by  any 
'  man  in  his  last  will  and  testament  to  have  the  disposing  of  aH 

his  substance,  according  to  the  contenu  of  the  said  will 
This  executor  is  either  particular  or  universal :  particular,  m 
if  this  or  that  thing  be  committed  to  his  charge ;  universal,  i 
all.    And  this  is  in  the  place  of  him  whom  the  civilians  cti 
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wbom  the  execution  of  somewhat  is  commiU 
r  recommended.  In  one  particular  thereof 
:ecutor  of  a  will  must  needs  be  such  a  one  to 
1  the  execution  and  performance  of  another 
I  will  after  his  death  is  commended  or  com<^ 
1;  or  who  is  constituted  or  authorized  by 
rill-maker  to  do  him  that  friendly  office* 
e  it  foUoweth  necessarily,  that  a  will  is  the 
bed  where  an  executor  can  be  begotten  or 
ived ;  for  where  no  will  is^  there  can  be  no 
tor ;  and  this  is  so  conspicuous,  and  evident 
ry  low  capacity,  that  it  needs  no  proof  or 
ation.  On  the  other  side,  though  much 
e  written  in  the  name  of  a  will,  many  le- 

bequeathed,  and  many  things  appointed  ^^^"^  ^»"|^  ^ 
done  (c\  yet  if  no  executor  be  named,  there  "»««'» dedara- 

^  ^     "^ ]_ Hon  of  hit  will 

My  and  the  lav  accounteth  him  one  person  with  the  cutor  b  paniea. 
hose  executor  he  is,  as  harbg  all  adyantage  of  action 
all  men,  that  he  had,  so  likewise  being  subject  to 
aa'a  acticm  as  far  as  himself  was  (i).  This  executor  bad  T^«''  beginning 
inning  in  tho  civil  law  by  the  constitutions  of  the  ^^^  ^  ^'**  *^' 
(B,  who  Qrst  permitted  those  that  thought  good  by 
IDs  to  bestow  any  thing  upon  good  and  godly  uses, 
tnt  whom  they  jdeased  to  see  the  same  performed; 
thcj  appoint^  none,  then  tliey  ordained  that  the 
if  the  place  should  ha?e  authority  of  course  to  eflect 
t  now  an  executor  is  generally  taken  to  be  a  person 
sd  by  the  testator  to  execute  his  last  will  and  testa-x 
ad  bath  the  property  or  interest  in  the  testator's  goods 
ttels,  npon  oonfidance  to  dispose  them  according  to 
as  the  law  directs.— (C.) 
ow,Com.i85;  Swinb. 7.338;  Finch, Pick. Ed. i67.-(C.) 

TetLord  Hardwicke  calls  the  term  executor  a  barhareus 
3  Atk.  3oo.-<E.) 
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18  no  will :  for  these  two  be  so  relative  and 
ciprocaly  as  that  one  cannot  be  without  the  oth 
if  no  will,  no  executor ;  if  no  executor,  no  (d)  m 
Yet  here  are  two  cautions  to  be  affixed :  i,  T 
a  man's  mind,  will  and  intent  touching  the  i 
position  of  his  goods  being  declared,  although 
want  of  naming  an  executor  he  die  intestate. 
as  administration  is  to  be  committed  ;  yet  for  1 
here  is  not  only  an  inchoation  or  inception  o 
testament,  but  so  far  a  progression  therein 
testatio  majtisy  that  is,  the  manifestation  of  the  m 
of  the  party  deceased,  and  owner  of  goods  ( 

{d)  Testamentum  quasi  testatio  mentis. — (C.) 
(jg)  Although  testators  and  executors  are  said  to  be  Cc 
iatita,  and  that  there  is  relation  betwixt  a  will  and  an  • 
cutor ;  yet  because  there  may  be  a  will  without  naming 
executor,  but  no  testament  without  an  executor  named ; 
an  executor  being  appointed  by  testament,  (which  take 
the  largest  sense  is  the  same  with  a  last  will,)  and  hath 
commencement  of  his  authority  and  interest  thereby,  it 
be  requisite  in  the  first  place  to  declare,  that  although  a 
tament  and  last  will  in  some  respects  are  both  one  thing, 
in  other  respects  there  is  a  diversity  between  thera.  Fo 
a  last  will  being  a  general  term  agreeth  with  every  sen 
kind  of  last  will  or  testament ;  so  testament  being  genei 
taken  quasi  testatio  mentis^  differeth  not  from  a  last  will ; 
any  last  will,  be  it  a  codicil,  or  other  kind,  may  in  that  s* 
be  termed  a  testament :  but  a  testament  taken  strictly 
understood  to  be  that  particular  kind  of  last  will  where  ii 
executor  is  named.  By  which  it  appears,  that  every  t( 
ment  is  a  last  will,  but  every  last  will  is  not  a  testament, 
law  most  commonly  uhinta  roiunias  in  scrtptis  is  used  w 
lands  or  tenements  are  devised,  and  testamentum  when  it  i 
cemeth  chattels.    Co.  Litt.  1 1 1 . 

But  sui  no  last  will  is  of  any  force  sine  animo  disponend 
no  testament  is  of  any  force  sine  animo  testandi. 
% 
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therefore  this  mind  and  intention  of  the  intestate 
being  notified  and  made  known  to  the  judge,  who 
is  to  commit  administration,  is  usually  annexed 
(as  I  take  it)  to  the  letters  of  administration; 
and  meet  so  to  be,  for  a  direction  for  and  to  the 
administrator,  as  well  as  to  the  will,  fully  and 
perfectly  made,  but  refused  to  be  proved  by  the 
eiecator,  which  is  usual.  Another  caution  is,  WiMofkodt 
where  a  man  seised  of  land  in  fee-simple  dis- 


'  it 

- » 


Testamentum  is  TesMio  MetttU^  and  favourably  to  be  ex- 

poonded  according  to  the  meaning  of  the  testator.  In  con* 

^ndilnu  bentgna^  in  testamentis  benigniory  in  resiitutionibus  be* 

i^gxisiiiRa  interprelaiio  facienda  est.   There  being  divers  wills 

« divers  devises  of  one  thing,  the  last  will  and  last  devise 

island.     1  Inst*  113,  a.  b.     This  doctrine  is,  however^ 

w  exploded,  for  the  devisees  shall  be  joint-tenants  where 

kiame  thing  Is  devised  to  two  persons  in  a  will  (2). 

The  maxim  of  common  law  is,  that  Ultima  Volvnlas  Teg' 

^Mt  eit  perimplcnda  secundum    Veram  inlentionem  suam. 

M  Eeipublica  interest  tuprema  hominum  Test  amenta  rata 

^ri    1  InsL  3^22,  b. 

Where  the  testator  hath  made  two  testaments,  a  former  and 

ikttsr,  and  afterwards  lying  sick  they  are  both  brought  unto 

■a;  lod  being  desired  to  show  which  he  intends  shall  stand, 

^R.  I  i^he  nith,  that  the  first  should  be  his  last  will ;  or  if  he 

^thtt  of  the  first  date,  and  deliver  it  for  his  last  will,  then 

e^ rsie  I  *'**^  case  that  will  shall  stand,  and  the  other  shall  be  void. 

^Aim,  s.  479 ;  Mich.  44,  E.  3,  f.  33  ;  Pacis  Cons.  p.  8 1 . 
*^  2c  I   l'*^i<e  if  an  executor  be  named  in  the  first  testament, 
i^^  I  ^  Bone  in  the  second  will,  then  the  first  testament  shall 
t     Tq  I  ^  ind  the  latter  shall  be  added  only  by  way  of  codicil. 
iiht-El^P'7,8.  I4.n.5.-(C.) 


ST.  ^^■ 
or  3J 

ever* 

i 

•       ••      H 


U)  And  where  two  inconsistent  wills  were  executed,  but  it 


!l:;.  «? 


^  not  be  determined  which  was  the  last,  both  were  held 
'^iind  the  heir  was  let  in.    5  Br.  P.  C.  4/5.     1  P-  Wms. 
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poseth  the  same,  or  part  thereof,  by  his  will  in 
writing,  this  standeth  good  for  the  whole  or  part, 
according  to  the  diflference  of  the  tenure  (/),  al- 

(J)  It  appeareth  by  GlaDville,  who  was  chief  justice  in  the 
time  of  H.  s,  1.  7,  c.  i ,  f.  44,  b.  that  every  freeman,  withoat 
the  assent  of  his  heir,  might  dbpose  of  a  reasonable  part  of  hta 
lands  with  his  daughter  in  frank  marriage,  to  some  religioas 
house  to  hare  divine  prayers  made  for  him  in  frank-aImoigiie» 
or  to  any  servant  in  recompense  of  service,  but  all  that  must 
be  in  time  of  health ;  but  if  it  were  made  in  time  of  sickness, 
the  consent  and  confirmation  of  the  eldest  son  was  requisite 
to  it :  and  a  man  could  not  have  given  any  to  his  youngest 
SODS  without  consent  oi  the  eldest ;  but  of  land  whidi  he  had 
purchased  he  might  have  given  part  to  his  youngest  sods; 
and  if  he  had  no  issue  he  might  have  given  all  to  whom  be 
pleased.  And  if  lands  are  given  to  a  man  and  his  childreDt 
or  issue,  and  he  hath  not  any  at  the  Ume  of  the  devise,  it  ia 
an  estate  taO,  &c.  And  the  statutes  3a  &  34  H.  8,  enabling 
the  making  of  wills,  were  made  to  the  great  disadvantage  of 
heirs  at  the  common  law.  Vide  6  Rep.  Wyldis  Case ;  CrOb 
EL  535 ;  Moor,  43a ;  l  Vent.  325 ;  3  Lev.  58 ;  3  Salk.  laS. 

All  wills  concerning  lands  shallbe  deemed  (only  as  against 
creditoins  upon  bonds,  or  otlter  specialties,  the  execntora,  &€•>- 
to  be  fraudulent  and  void.  St.  3  &  4  W.  &  M.  14 1  Wingate** 
Abr.  Frauds,  1, 1,  &c*   And  such  creditors  nmy  have  actions 
of  debt  against  the  heirs  and  devisees  jointly,  &C.   Ttiil  ili  lisif 
of  lands  for  payment  of  just  debts  or  children's  portions,  othe^' 
than  the  heir  at  law,  in  pursuance  of  marriage  agreement  iv^ 
writing  before  marriage  shall'be  in  force.    3  &  4.  W.  &  BK  « 
e*  14. 

So  the  laws  of  the  realm,  and  the  judges,  who  are  inter- 
preters of  the  same,  do  favour  wills,  devises,  and  testamenfti^j 
in  yielding  to  them  such  a  reasonable  construction  as  th«s3 
think  might  best  agree  with  the  minds  of  the  dead. 

Wills  shall  take  effect  although  corporations,  £cc«  be  sm^ 
rightly  named,  if  it  maybe  known  what  is  meant,  otherwise  ' 
is  in  deeds.     10  Rep.  57,  Ckanc.  of  Oxford^ 9  Cave, 
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dioilgh  no  executor  be  named :  so  as  the  party  dieth  st  h.  8>  c.  i. 
intestate,  and  administration  is  to  be  committed,  as 
touching  his  goods ;  and  yet  hath  a  will,  as  touch- 
iDg  his  lands.  This  may  seem  strange :  but  the 
reason  thereof  is  an  Act  of  Parliament,  enabling 
to  dispose  of  land  by  will  in  writing,  and  for 
that  land  is  not  properly  testamentary;  neither  Ko^iiul^. 
hath  the  executor  (if  any  be)  any  thing  to  do 
or  intermeddle  therewith:  and  therefore  is  the 
making  or  not  making  of  an  executor,  nothing 
pertinent  to  the  validity  or  invalidity  of  this  de- 
nse or  disposition  of  lands  by  will  (3).    So  as 

The  Lord  Coke  adTiseth  all  who  luiTe  lands  to  settle  and 
wuie  them  by  advice  of  counsel  in  time  of  health,  to  which  ^^^""^^ 
thcj  may  add  such  conditions  or  proviaoes  of  rerocations  as  who  would  de- 
they  please.    But  if  you  please  to  derise  lands  by  will,  ^^  ^^^'  ^^ 

2.  Inform  your  counsel  truly  of  the  estates  and  tenures  of 
joiirlands. 

s.  It  is  good  to  make  it  indented,  and  leave  one  part  with 
I  friend,  lest  it  be  suppressed. 

3.  Call  credible  witnesses  to  subscribe  their  names  at  time 
of  publication. 

4*  If  it  may  be,  let  it  be  written  with  one  hand,  and  in  one 
(trdiment  or  paper. 

5.  Let  the  hand  and  seal  of  the  devisor  be  set  to  it.     [The 
KsUng  it  not  essenu'al.    Godol.  Orph.  Leg.  6.] 

6.  If  it  be  in  several  parts,  let  his  hand  and  seal,  and  names 
of  witnesses,  be  to  each  part. 

7.  If  there  be  any  interlining,  or  rasure,  make  a  memoran- 
domof  it. 

8.  If  you  make  any  revocation  of  all,  or  part,  let  it  be  by 
voting,  with  good  advice.  3  Rep.  s^'  Butler  and  Baker*s 
CBie.^C.) 

13)  But  the  Stat.  29  Car.  2,  c.  3,  requires  that  such  will  not 
^y  be  in  writing,  but  attested  by  three  or  four  credible 
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.   though  where  there  is  not  testatio  mentis^  th 
is  not  testamentum ;  yet  may  there  be  the  f 

witnesses.  Under  which  statute  it  has  been  ruled,  tha 
acknowledgment  by  the  testator  that  his  name  is  of 
handwriting,  is  a  sufficient  signing  upon  the  clauses  5  an 
So  the  witnesses  niaj  subscribe  separately,  and  at  diffe 
times.  '3  Lev.  1.86;  Skin.  227;  Pr.  Ch.  184;  Corny. 
197;  2  P.Wms.  510;  3  Id-  254;  «  Ves.  454.  458  ;  1 
jr.  11.-  So  it  is  sufficient  if  the  witnesses  be  in  an  adjoti 
room,  if  the  testator  be  in  such  a  situation  at  the  tim< 
attcstmg  that  he  might  have  seen  the  witnesses,  or  if  he  s 
in  his  carriage  at  the  time  the  attestation  is  made  in 
solicitor's  office,  if  he  could  see  what  was  going  on  in 
office.  In  favour  of  aUestation  it  is  presumed,  that  if 
might  seie,  he  did  see.  Doe  dem.  Wright  v.  Manifold^  1 
•  &  S.  294.  But  under  a  will  of  lands,  only  such  pass  as 
[  testator  was  seised  of  at  the  time  of  making  it.  2  Bl.  C 
378,  501  ;  4  Bac.  Abr.  242  ;  1  P.  Wms.  575  ;  Ambl.  6 
1  Ves.  141 ;  2  Ves.  jr.  427,  and  vid.  1  Saund.  R.  277,  1 
The  wife  of  an  acting  executor,  who  takes  no  beneficial 
terest,  is>  a  credible  witness  within  the  statute.  Beitisc 
Bromley y  12  East  R.  250.  So  an  executor  taking  no  b< 
JScial  interest,  but  clothed  with  a  power  to  sell  for  the 
nefit  of  the  testator's  children.  Phipps  v.  Pitcher^  i  Ta 
220,  and  S.  C.  1  Madd.  R.  144.  And  the  25  Geo.  3,  < 
with  reference  both  to  its  preamble  as  well  as  title,  has  I 
held  to  extend  only  to  wilb  of  real  estate,  which  by 
Statute  of  Frauds  require  attestation,  and  that  a  legs 
who  is  also  subscribing  witness,  may  therefore  maintain  a 
for  the  substraction  of  the  legacy.  Brett  v.  Brett,  3  Add 
R.  210.  Questioning  the  authority  of  I.ees  v.  Summen 
17  Ves.  510,  as  founded  upon  a  mis-statement  of  the  < 
struction  of  the  statute  in  the  Ecclesiastical  Courts.  . 
see  Linton  v.  Blackburn^  3  Add.  213,  notis.  The  statute  < 
npt  extend  to  a  devise  of  colonial  lands.  2  P.  Wms. 
An  estate  pur  autre  vie  being  of  a  freehold  nature  can  < 
pass  by  a  will  so  executed.     So  12,  and  14  Geo.  2,  c.  20 
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without  the  latter.     Having  now  seen  that  be* 
quests  of  legacies,  without  making  of  executors^ 
doth  not  amount  to  a  will ;  let  us  now  consider 
whether  the  sole  making  of  executors  in  the  name 
of  a  will,  without  giving  any  legacy,  or  appoint- 
ing any  thing  to  be  done  by  executors,  whether,  The  making  an 
lay,  this  be  or  amount  unto  a  will  or  not ;  since  more,  amoonu 
here  upon   the   matter  nothing   is    willed,   and  ***""'"• 
consequently  nothing  rests  to  be  executed  by  the 
executors,  whose  office  is,  as  hath  been  said,  to 
execute  the  mind,  will,  and  intent  of  their  tes« 
tator:   and,  Ubi  non  est  testatio  mefUis,   non  est 
ktiamentum^  say  the  canonists  (^).      For  answer 
Weunto,  confessing  that  indeed  to  be  the  office 
of  an  executor,  I  yet  conceive  confidently,  tliat  in 
^  case  above  put  there  is  a  good  will,  and  as 
I  will  it  is  to  be  proved,  and  approved  for  these 
ieisoDs(A):  first,  for  that  the  main  and  principal  And  whjr  it  doe» 
pwt  of  an  executor's  office,  and  that  which  con- 
cerns the  soul  of  a  testator  (as  our  books  speak) 
tt  the  payment  of  his  debts  :  now  who  knows  not 

(r)  Sam.  Silv.  fol.  33,  b.— (C) 

(A)  The  constitution  of  an  executor  is  the  essence  of  a  tes» 
*"««/•  Dr.  Harris's  Notes  on  Justin.  Inst.  44,  edit.  1756. 
Ateitaiiient  may  be  made  in  five  words,  viz.  Lucius  Titivs 
Kill  Hjsres  Esto.— (C.) 

80  money  given  out  of  land  is  considered  as  a  devise  of 
^y»  for  it  can  only  be  raised  by  disposition  or  sale  thereof* 
*  Alt  27a. 

But  money  covenanted  to  be  laid  out  in  lands,  though  it 
•^Cttd  at  a  real  estate,  may  yet  be  disposed  of  by  the 
F*<y  entitled  thereto  as  other  personalty.  3  P.  Wms.  221, 
».ttd  caiet  cited  in  n.  c.    Eq.  C.  Abr.  298.- (E.) 


to* 


L  ' 
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that  the  very  making  of  an  executor  is  the  con- 
stituting of  such  a  person  who  is  to  pay  all  debts  ? 
and  for  that  cause  and  end  is  principally  to  have 
and  enjoy  all  the  goods  and  chattels  of  the  tes- 
tator and  all  sums  of  money  to  him  owing.  So 
wiMititiapiics.  as  the  naming  of  A.  and  B.  executors,  is  by  im- 
plication a  gift  or  donation  unto  them  of  all  the 
goods  and  chattels,  credits  and  personal  estate 
of  the  testator,  and  the  laying  upon  them  an  obli- 
gation to  pay  all  his  debts,  and  making  them  sub-> 
ject  to  every  man's  action  for  the  same.  And 
if  the  law  speak  thus  much,  since  quod  necessario 
subintelligitur  turn  deestj  what  need  then  the  party 
express  it  in  his  will?  If  he  had  willed  more 
than  this,  as  to  have  given  this  or  that  in  waj 
df  legacy,  it  had  been  needful  for  him  so  to  have 
set  down  in  his  will ;  but  there  is  no  mere  neces* 
sity  that  every  man  should  give  legacies  in  his 
will ;  the  estates  of  many  will  not  do  more  thaii 
pay  their  debts,  nor  oftentimes  do  so  much ;  so 
as  if  they  should  give  any  legacies,  it  must  be  a 
dead  and  a  void  gift  And  suppose  a  man  hath 
much  more,  and  intendeth  all  to  his  wife,  brother 
or  sister,  or  other  friend,  his  debts  being  by  such 
persons  paid  ;  since  the  very  making  of  the  party 
executor  without  any  more  amounteth  to  thus 
much,  and  effecteth  this,  what  needeth  then  more 
words  ?  Frustra  Jit  per  plura  quod  jitri  potest 
per  pauciora ;  as  we  often  speak  touching  legal 
passages.  It  is  needless  to  write  four  lines  wher^ 
two  are  sufficient.  Nor  is  testatio  mentis  her^^ 
wanting,  since  the  testator  hath  made  known  wh 
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ihall   have  the  administration  of  his  goods  for 
payment  of  his  debts :  and  it  is  to  be  presumed 
he  had  no  more  special  will,  since  he  did  not 
declare  more,  and  left  his  executors  farther  to  have 
tnd  to  do  prout  kx  pastulat     And  who  can  say 
here  is  nothing  to  execute  ?     Is  the  suing  for  and 
collecting  of  debts  due  to  the  testator,  and  paying 
of  debts  by  him,  nothing  ?  Nay,  it  is,  in  hoc  negotio, 
the  unum  necessarium.     Besides,  the  making  of  an 
executor  is  a  designment  of  a  person  to  be  the  tes* 
titor*8  assignee,  to  whom  and  by  whom  divers 
things  may  be  feasible  by  virtue  of  covenants, 
bonds  or   other  assurances;  as  after,  where  we 
come  to  show  how  the  executor  represents  the  per- 
Km  of  the  testator,  will  appear;  also  of  one  who, 
u  our  books  often  speak,  is  to  dispose  the  testator's 
goods  for  the  best  advantage  of  his  soul;  but  in- 
stead of  that,  (since  as  the  tree  falleth,  so  will  it 
lie  or  rest,)  I  will  say,  as  is  most  for  the  honour 
ind  reputation  of  the  testator. 

Of  the  kinds  of  mils. 

Now  wills  are  of  two  kinds,  or  may  be  two  ways 
made,  viz.  either  by  writing  (4),  or  nuncupative, 
that  is,  by  words  not  put  in  writing  during  the 

•^ -       -   -  - 

(4)  80  where  the  will  bath  been  lost,  it  may  yet  be  proved 
^  the  evidence  of  two  competent  witnesses  who  have  read 
■■d  remember  the  contents,  and  can  depone  to  the  tenour 
tkreof.    4  Bur.  Bed.  L.  309. 

Or  destroyed  in  his  lifetime  without  his  knowledge, 
rrrrdfyaw  v.  Trevdyanf  1  Phill.  Eccl.  R.  149. — (E.) 
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TrstamcniiiiD  testator's  life  (5) ;  for  after  the  testator's  death  ihfa 

?!iu^%i%,  verbal  will  must  be  reduced  to  writing,  and  \Mi 

!a»  s^C"  the  seal  of  the  ordinary  or  judge  spiritual  tbmb 

Kriptu.  affixed:  and  then  it  is  as  effectual,  and  offl 

Co.  Lit.  111.  .  .  •        . 

4  Hen  6, 10.     good   validitv,  as   if  it  had  been  in  wriung  i 

ll  it  lie  writteo,     ,  ,    'i-r     •  i  i      t       i_ 

and  brought  to   the  tcstator  s  lifetime;  and  so  dotn  tne  commoi 
bj  the^^'ator    l^w  allow  and  approve  thereof  (i). 

ill  bis  life,  it  is  a 


r"  h"  6."d!"**  (0  'n  an  FJectiofrma  upon  a  trial  at  the  bar  the  efUm 
Vide  5  H.  5.  was,  ihat  one  Wamer  by  hb  will  in  writing  devised  the  lltf 
i6Elif ' "^      ■"  question  to  Henry  Etheringham,  and  the  heift  rath  i 

his  body,  and  bailed  the  writing  to  a  certain  person  to  keq 
and  fours  after  died ;  and  about  a  fortnight  after  his  dcsl 
this  i^-riting  was  found  gnawn  all  to  pieces  with  rats ;  yet  h 
with  the  help  of  the  pieces,  and  of  his  memory  and  otb 
witnesses,  caused  it  to  be  proved  in  the  ecclesiastical  coor 
and  the  court  demanded  of  the  witnesses,  whether  a  strangi 
that  knew  not  the  contents  of  the  will  before,  by  joinrag 
tlie  pieces  together  could  tell  that  the  devise  of  the  laiuU 
question  was  to  Etheringham,  and  the  heirs  male  of  I 
body ;  for  they  did  agree,  that  if  this  clause  could  be  msi 
out,  though  by  Joining  of  the  pieces,  it  were  a  good  wi 
But  the  witnesses  said,  a  strange  r  could  not  make  out  tb 
clause.  Whereupon  the  court  directed  the  jury,  that  if  tb 
found  that  the  will  was  gnawn  before  the  death  of  the  i 
visor,  then  it  was  for  the  plaintiff;  if  after,  for  the  defends 
Select  Cases  3.  Etheringham  v.  Ether  in  gham.^^{C.) 

(5)  There  is  another  kind  of  wills  to  be  taken  notice  « 
where  the  taking  effect  or  not  as  a  will  depends  upon  soi 
contingency;  these  have  no  effect,  and  are  actually  vo 
where  the  event  upon  which  the  intention  of  the  Testator 
grounded  does  not  happen.  Parsons  v.  Lanff  i  Ves.  i£ 
And  a  mutual  or  conjoint  will  has  been  refused  probate, 
an  instrument  unknown  to  the  testamentary  law  of  this  cou 
try,  (Hobion  v.  Blackboum,)  although  perhaps  it  might  rai 
a  trust,  a  Harg.  Jur.  Ex.  loi  ;  3  Ves.  403 ;  7  T.  R.  13I 
1  Add.  274. — (B.) 


THE   0FF1C£    OF    AS  EXECUTOR.  13 

I  advise  all  to  make  wills  by  writing,  and 

ne  citiefl  and  boroughs  lands  may  pass  as  chattels  by 
cupative :  but  in  law  most  commonly  UUima  voluntas 
is  IS  used  where  lands  or  tenements  are  devised  and 
nium  when  it  concerneth  chattels.  And  by  the  same 
I  rent  may  be  devised  not  of  lands  or  tenements.  At 
I  law  no  lands  or  tenements  were  devisable  by  any 
and  testament,  nor  ought  to  be  transferred  from  one 
ler,  but  by  solemn  livery  of  seisin,  matter  of  record, 
lent  writing ;  but  by  certain  customs  in  some  boroughs 
fTisable.  1  Inst.  111,112;  2  Inst.  7. 
ow  by  statutes  32  &  34  H.  8,  and  12  Car.  2,  which 
all  tenures  into  plain  and  common  socage,  all  lands 
ements  are  devisable  by  will  in  writing  of  the  tenant 
imple,  whereby  the  common  law  is  altered.  And 
911  many  difficult  questions,  and  most  commonly  dis- 
Q  of  heirs,  do  arise  and  happen  (6).  1  Inst.  111; 
67;  2  Jones,  210 ;  2  Mod.  315  ;  2  Vern.  4^9.  The 
burteen  is  now  allowed  in  Chancery. — (C.) 
custom  of  a  city  or  borough  concerning  the  devise  of 
»  Quod  liceat  unicuique  civi  sire  hurgensi^  S^c,  Ejus' 
iatis  sive  burgi  tenementa  sua  in  eadem  civiiate  sive 
I  tedamento  suo  in  ultima  voluntate  sua  tanquam  cat* 
I  kgare  cuicunque  volueriti  SfC,  1  Inst.  111,  a.  Cus- 
a  manor  to  devise  copyhold  without  any  surrender. 
1. 124.    Lands  devisable  in  London  by  the  custom. 

nfiuit,  at  the  age  of  eighteen  years,  or  as  some  say 
D,  may  make  this  testament,  and  constitute  executors 
goods  and  chattels.     1  Inst.  89,  b.— (C.) 

Copyholds  not  being  of  socage  tenure  (Co.  Litt.  iii, 
i)  are  not  therefore  within  the  statute:  but  as  a  de- 
'  them  operates  as  a  declaration  of  a  trust,  which  is  by 
ttnte  required  to  be  in  writing,  no  nuncupative  dispo- 
€iniiowbe  made  of  such  estates.  Co.  Litt.  114,  b.  n. 
Atk.  37;  2  Vern.  598  ;  12  Ves.  J.  429.  If  customary 
lUi  require  no  surrender  to  pass  them,  they  are  not 
\  tbe  itatute.     Ambl.  299 (li.) 
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not  to  leave  them  to  the  doubtful  fidelity  or  slip- 
pery memory  of  witnesses.     For,  as  of  leases  parol 
hath  been  said,  that  they  be  leases  perjured  or  of 
perjury;  so  of  wills  parol  may  be  feared.     Be^ 
sides,  many  times  a  man  doth  speak  and  declare 
this  or  that  part  of  his  will,  which  his  wife,  child 
or  friend  dissuading,  he  letteth  that  purpose  and 
part  of  his  will  to  fall,  and  departs  from  it;  yet 
witnesses,  wishing  it  to  stand,  will  perhaps  affirm 
it  as  part  of  the  will.     As  for  a  wilUgift,  and  dis- 
Tiie  Statute  of   positiou  of  land  of  inheritance,  if  it  be  not  fully 
fJ,"J;i,Vn^*  written  before  the  death  of  the  testator,  or  done 
&c. niaj bjwiii  gQ  f^Y  /^t  least)  as   concerns  the   disposition  of 

lands,  it  cannot  be  for  that  part  made  good  by 
reducing  it  to  writing  after  his  death.  As  for 
goods  and  chattels  it  may  (7).  Yet  if  it  be  written 
before  the  death  of  the  testator,  if  it  be  never 


(7)  But  it  seems  that  if  by  reason  of  any  omission  of  nig^ 
nature  or  attestation,  which  the  testator  evideotly  contem- 
plated as  necessary  to  the  completion  of  his  will,  a  fair 
presumption  may  be  raised  either  of  an  intention  altogether 
abandoned  or  continuing  ambulatory,  the  instrument  may 
be  ineSectual  even  as  to  personal  property.  Matthetosr.  War* 
neft  4  Ves.  jun.  186 ;  5  Ves,  jun.  83  &  644 ;  9  Yes.  Jun.  249  ^ 
t  Meri.  R.  503;  Scoit  ▼•  Rkodei,  1  Phiil.  Eccl.  R.  12.  And 
on  the  other  hand,  this  presumption  may  be  repelled  by  eri* 
dence  that  such  completion  was  prevented  by  sudden  death 
or  sickness,  or  that  the  party  when  in  extremii  acknowledge^ 
it  to  be  his  last  will  and  testament.  Bailiie  ▼.  MUehdl^  in 
Prerog.  C.  1805;  (^Corp  v.  Cwrp^  ib.  1793;  Hog  v.  LartUey, 
ib.  1789 ;  Marhoick  v.  Taylor,  ib.  1793 ;  ShergoldY.  ShergoU^ 
lb.  1714,  cited  in  Thoroldv.  ThoroUt  1  Phill.  Eccl.  R.  1;) 
Grtene  t.  Pronade^  1  Mad.  R.  117;  and  JUgden  ▼.  ValHer^ 
9  Ves.  252.— (E.) 
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brought  to  bim,  or  read  to  him  after  the  writing 
thereof)  it  is  good  enough ;  and  that  not  only  for 
land,  as  the  case  resolved  in  King  Edward  VI.  his  ^  ^-  ^- 
time  was,  but  also  for  goods  and  chattels,  so  as 
there  be  an  executor  named.     But  whether  shall 

■ 

we  say  this  is  a  will  nuncupative,  or  in  writing  ?  it  is  a  good  wiii 
And  surely  I  think  that  this  is  a  will  in  writing,  the  Mid  Act 
tnd  not  only  verbal,  though  it  want  subscribing ;  Icnbcd  b^de. ' 
for  we  know  that  many  cannot  write  their  names,  I's^'.sis.sts 
bat  only  marks,  and  what  is  that  ?  nay,  suppose  g^'  ^^^  ^ 
one  wants  hands,  and  cannot  write  so  much  as 
his  name;  yet  doubtless  this  man  may  make  a  will 
IQ  writing,  it  being  written  by  his  direction,  as  his 
will  which  he  dictated  :  nor  is  the  subscribing  of 
the  name  of  die  maker  any  essential  part  of  a  deed, 
and  less  of  a  will,  which  needs  not  sealing,  as  a 
deed  doth.     Now  put  we  the  case  on  the  other 
tide,  that  many  bequests  or  legacies  be  named  in 
t  will,  and  many  things  expressed  to  be  done,  and 
no  executor  is  named  in  the  writing,  only  by  word 
of  mouth  A.  and  B.  be  named  executors:  this  I 
dunk  confidently  is  no  will  in  writing,  but  nuncu- 
pative only ;  for  that  one  essential  part  of  the  will, 
vii.  making  of  executors  is  wanting  in  the  writing. 
Nay,   the  appointing   of  him  executor  who   is 
named  in  a  note  left  with  A.  B.  is  no  sufficient 
saking  of  an  executor,  saith  the  Summist(8). 

9)  One  that  is  blind  may  make  a  nuncupative  testament, 
bjr  declaring  his  will  before  a  suflBcient  number  of  witnesses, 
hi  be  cannot  make  his  testament  in  writing,  unless  the  same 
btread  before  witnesses  and  then  acknowledged  by  him  to 
it  Us  last  win  and  testament;  for  if  he  should  acknowledgo 

a  writing 
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M«ui^"brAo  ^^^  of  such  nuncupative  wills  Mn  Perkins  reason- 
tumteof fraods  ftbly  saith,  that  it  properly  hath  place  when  one, 
bat  three.  Suddenly  taken  with  sickness  violent,  dares  not 
Tit.de  Test.  Stay  the  Writing  of  his  will,  for  fear  of  prevention 
Sum.  Sii.  f.        i^y  death  {k) ;  and  therefore  prays  his  curate  and 

If  lie  tarvlf  •  . 

thM  Qot  MttiH  (^)  ^^*  ^^^  ^  ^  extreme  sick  that  he  18  tlmost  at  the  poiat 
ing  it  to  be  writ  of  death  and  can  scarce  speak,  yet  if  he  be  of  good  under- 
^''t'ewe^  ^^  Standing  and  sound  mind,  as  may  appear  by  his  gestures  and 
thinks  it  shdnld  sensible  speeches,  in  such  case  he  may  make  his  testament, 
'^^fi'^^j  *'  *"*  so  as  it  come  of  his  own  accord,  and  not  at  the  earnest  re« 
1, 414.  b.  quest  or  importunity  of  his  wife  or  some  covetous  pe^voa 

who  e^^pects  benefit  of  the  same.    See  Swinb.  p.  2.  s.  35* 

If  the  friends  of  such  a  sick  man,  or  any  other  persons, 
do  without  his  knowledge  prepare  a  will  in  writing,  and 
bring  it  to  him,  and  read  it,  and  ask  him  if  that  shall  stand 
for  his  testament,  and  he  answers  yes,  and  immediately  afte? 
dieth ;  in  this  case  si|ch  testament  is  pot  good,  unless  the  t^a- 
tat6r  had  6rst  uttered  his  mind  to  the  writer  or  indicter 
thereof,  or  had  requested  them  to  write  his  will ;  or  unless 
the  testator,  being  of  perfect  mind  and  memory,  had  by  plaitt 
and  express  words,  or  other  apparent  conj^ectures,  confimaed 
the  same»  and  not  only  by  ai\swering  yea.  Swinb.  p.  lu 
s.  25,  n.  11. — (C.) 


a  writing  for  his  last  will,  and  do  not  hear  it  read,  this  witl. 
not  make  it  amount  to  a  will  in  writing.  Powell's  Swinb.  p.  ft  « 
s.  11.  and  n.  1,  2. 

But  see  a  case  where  it  was  held  not  to  be  necessary  t€» 
the  validity  of  such  will  that  it  should  be  read  over  to  him  ism 
the  presence  of  the  attesting  witnesses,  there  being  no  impim^ 
tation  of  fVaud.    Longehamp  v.  Fishy  2  New.  R.  415. 

A  will  taken  down  from  the  oral  dictation  of  the  part^T^ 
though  neither  signed  nor  attested,  is  yet  h^ld  to  be  a  will 
in  nrtiing  within  the  Statute  of  Frauds,  suid  a  complian 
with  the  terms  of  a  surrender  directed  to  be  made  to  su 
uses  as  should  be  limited  by  a  last  will  in  writing.  X^<y 
Ofok  V.  Danren,  7  East  R.  399,  &c,— (fi.) 
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erg  to  witness  what  his  will  is.  To  this  will 
;  written  there  must  be  seven  witnesses,  and 
rh  as  come  not  by  chance,  but  are  especially 
led  for  that  purpose,  saith  theSummist(i). 

[\)  And  by  the  Stat,  ag  Car.  2,  c.  3,  s.  23,  no  nuncupative 

I  thatl  stand  good  where  the  property  thereby  disposed  of 

seeds  30  /.,  unless  it  be  proved  by  the  oaths  of  three  cre- 

fa  witnesses  at  least  who  were  present  at  the  time  of  such 

ing  made,  and  also  that  the  party  at  the  time  of  pronouncing 

i  ttme  testified  that  such  was  his  will,  or  to  that  effect,  and 

it  it  was  made  in  the  last  sickness  of  the  deceased,  in  his 

rdling-house,  or  where  he  had  been  resident  for  the  space 

tsn  days  or  more,  (except  when  taken  in  sickness  whilst 

■at  and  dying  before  his  return) ;  nor  can  any  such  nun- 

fsdve  will  be  proved  unless  the  testimony,  or  substance 

lacof,  shall  have  been  committed  to  writing  within  six  days 

her  the  making.     Vide  Milierv.  Miller,  3  P.  Wms.  356. 

Ns  probate  is  allowed  by  the  Ecclesiastical  Court  of  such 

■BtBUil  after  the  expiration  of  fourteen  days  from  the  death 

tf  the  testator,  nor  unless  process  hath  been  first  issued  to  call 

■Ike  widow  or  next  of  kin  to  contest  the  same  if  they  think 

fiiper.    And  as  to  the  strictness  of  proof  required,  both  of 

^factum  as  of  the  animus  testandi,  see  a  Phill.  190.  194, 

•d  I  Add.  389. 

Mdiers  are,  however,  still  exempt  from  the  provisions 

^"^  set,  and  may  make  nuncupative  wills  without  the  for* 

*il^  prescribed.    The  wills  of  seamen  are  regulated  by 

{■ticsiar  statutes,  26  Geo.  3,  c.  63,  and  32  Geo,  3,  c.  34, 

*Ui  provisions  have  been  extended,  by  c.  67,  to  seamen 

***iBf  or  who  may  have  served  in  any  of  His  Majesty's  ships, 

^«bo  ire  resident  in  Ireland.    By  these  enactments  it  is 

ff^^  that  no  will  of  any  such  person,  whereby  any  wages, 

Iftpriss-money,  or  allowance  is  bequeathed,  shall  be  valid 

*k«,  if  made  whilst  the  pany  is  in  service,  it  be  signed 

"^ind  attested  by  the  then  commanding  officer  and  one 

**^iigning  officers  of  the  ship  to  which  the  party  belongs, 

^^  tpecify  the  number  of  the  party  making  it  in  the 

C 
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ship's  books,  a  full  description  of  the  residence,  profession,  or 
business,  the  date  and  place  where  made ;  or  signed  by  the     , 
agent  of  hospitals  for  sick  or  wounded  if  the  party  be  in  one 
at  the  time ;  or  if  discharged  from  serrice,  and  within  die    ^ 
bills  of  mortality,  to  be  attested  by  the  officer  appointed  hj    * 
the  treasurer  of  the  navy  to  inspect  wills ;  or  if  made  at  any    . 
other  place,  by  the  minister  and  churchwardens  (or  if  ia    ^ 
Scotland  by  the  minister  and  elders)  of  the  parish  whereia    . 
such  seaman,  &c.  shall  reside.  When  the  will  shall  hare  beoi   . 
so  attested  and  executed,  it  is  required  to  be  transmitted,  witk   . 
other  returns,  by  such  conmiander,  agent,  inspecting  officeft    . 
minister,  dec,  addressed  to  the  treasurer  or  paymaster  of  the 
navy,  at  the  Navy  Office,  London,  to  be  tliere  duly  registefe^ 
If  the  treasurer  or  paymaster  see  any  ground  to  doubl  tbi. 
aathenticity  of  the  will  so  transmitted  he  is  empowered  tm 
enter  his  caveat  against  it,  which  will  prevent  any  moafty 
being  received  under  it ;  if  there  be  no  cause  of  suspicion  he 
is  Erected  to  affix  the  stamp  of  his  office  thereto,  and  gift 
a  check  in  lieu  thereof,  admitting  the  receipt  of  suoh  wtH 
and  its  leading  contents,  and  instructing  the  party  holdiog  it 
to  return  such  check  on  the  death  of  the  testator,  fiUlng  up 
the  blanks  with  the  signatures  of  two  respectable  housekeeper 
of  the  place  where  the  executor  resides,  attesting  his  idettfti^ 
and  inhabitancy  in  such  parish ;  another  blank  for  the  attesfi 
tion  by  the  minister  and  two  of  the  churchwardens  or  eldenv 
certifying  that  such  housekeepers  are  resident  and  of  gooA. 
repute  within  the  parish.    Such  check  must  also  express  ibsa-iK 
when  the  testator  dies»  aAer  having  quitted  the  service,  a 
iifi<^ate  of  burial,  or  some  authentic  proof  of  his  death, 
be  sent  to  the  office,  and  that  such  executor  do  nomii 
some  proctor  to  obtain  probate,  and  that  such  certi6caCes 
sent  under  cover  to  such  treasurer  or  paymaster  as  aforesa&^d 
The  inspector  shall  then  mark  on  the  will  the  amount 
due,  and  forward  the  will  to  the  proctor,  and  a  letter  to 
minister,  &c.  (as  the  case  may  be,)  inforraii^  them  of 
receipt  oi  the  check,  &;c.  with  a  commission  requiring  hkri 
swear  the  executor,  and  to  return  it,  with  a  copy  of  the 
po  the  pay-office,  and  informing  the  nearest  receiver-( 
of  the  hnd-tax,  collector  of  customs,  excise,  &c.,  who 
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he  thereupon  directed  to  pay  8uch  wages,  &c  ;  and  the  proc- 
tor to  whom  such  will  and  letter  has  been  addressed  is  directed 
isBinediately  to  sue  out  such  commission  and  forward  the  same, 
with  ft  copy  of  the  will  and  instructfons  for  executing  the 
Boe,  4uid  upon  dte  commission  so  executed  and  returned  to 
te  iaspector,  and  transmitted  to  him,  to  sue  out  and  procure 
frahale  fbtthwith.  By  the  Act  such  proctor  is  liable  to  a 
pcaahy  of  50^  for  taking  more  than  the  fees  specified  there* 
IB;  and  if  he  aid  in  procuring  probate  of  a  will  or  letters  of 
ainiBistration  for  the  purpose  of  enabling  any  person  to 
itecive  aueh  wages,  &c.  otherwise  than  is  prescribed  by  the 
Act,eTery  such  proctor  or  other  officer  shall  forfeit  500/. 
ad  for  ever  after  bo  incapable  of  acting  in  any  capacity  in 
nf  eedeaiaatical  court  in  Great  Britain. — (£.) 


^\ 


4 


What  shall  amount  to  a  making  one  Executor^  or 
what  words  are  requisite  thereunto. 

Having  before  made  it  to  appear,  that  the  being  SeeCro. eu  43. 
of  an  executor  is  an  essential  part  of  a  will,  and  so 
k  OKf  and  not  de  bene  esse  only,  of  a  will  and 


t»|  Mament;  let  us  now  see,  first  by  what  words  an 
oecator  may  be  made  (a) :  secondly,  de  modo^  in 


^g\    (s)  Eaecutor,  is  when  a  man  makes  his  testament  and  last 

tin,  lad  therein  nameth  the  person  that  shall  execute  his 

__     tesment,  that  is  his  executor ;  and  is  as  much  in  the  civil 

>bl  **  **  kares  designatus  or  testamentariuSf    as    to   debts, 

jB^I  pt^  md  chattels.     And  such  an  executor  shall  have  an 

•gunst  every  debtor  of  his  testator :  and  if  the  cxe- 

bth  assetfii  every  one  to  whom  the  testator  was  in- 

^1  "^diill  have  an  action  against  him,  if  he  have  an  obli« 

lBi-i|  V^or  ipecialty;    but  in  every  case  where  the  testator 

with  I  *V^vige  his  law,  no  action  lies  against  the  executor. 

.Qftfl   ''■tteULey.    verb  Executor,    There  are  three  kinds  of 

or>|  '^'cotoii:  the  first  appointed  by  law,  and  tlicrefore  called 

C   2 


> 
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what  manner  it  may  be  done,  how  the  pow 
A  man  raaj  be    authority  of  executors  may  be  limited  and  d 
thoSgh*not  ex-    As  to  the  first,  though  one  do  expressly  I 
SJTbj  iropHca-    name  or  appoint  any  to  be  executor;  yet  if 
tion.  If  A.  B.  be  ^ord  or  circumlocution  he  recommend  or  c 

made  eiecutorf 

and  to  hira  and  to  oue  or  morc  the  charge  and  office  which  p 

D.  torac  goods  ,  °  .  - 

are  devised  to     to  an  cxccutor,  it  amountcth  to  as  much 

be  disposed  for  !••  ^'^a*  pi.*  a\.    

hUsooiTD.  is  ordaming  or  constitutmg  ot  him  or  them 
c?tir  fol^thL'e".  executors :  as  if  he  declare  by  his  will  thai 
39  H.  6.  shall  have  his  srqods  after  his  death  to  i 

M.  15  &  16  £1.  debts,  and  otherwise  to  dispose  at  his  pleas 

to  that  effect;  by  this  is  A.  B.  made  execu 
was  conceived  by  the  judges  in  the  late  Q 
time.  And  long  before  that  it  was  held, 
one  do  will  only  that  A.  B.  shall  have  the  a 
stration  of  goods,  he  is  thereby  made  execu 
yea,  in  the  said  late  Queen's  time,  one 
divers  legacies,  and  then  appointing  that  hi 
and  legacies  being  paid,  his  wife  should  hi 
residue  of  his  goods,  so  that  she  put  in  s 
for  the  performance  of  his  will ;  by  this,  y 
more,  was  she  an  executor,  as  was  held  b; 
justices,  viz.  Manwood,  Harper  and  Mout 
the  Lord  Dyer's  absence.  And  so  also  w] 
infant  was  made  executor,  and  A.  and  B.  ov( 


lawful^  as  the  bishop  or  ordinary ;  the  second  appc 
the  testator,  and    therefore  called  testamentary ; 
third  appointed  by  the  bishop  or  ordinary,  and 
dative  BS  an  administrator..— (C). 

(a)  I  will  that  JV.  shall  be  my  administrator, 
administration  of  my  goods  with  N,  my  executor : 
W.  and  N.  are  joint  executors,    si  H.  6,  6.— (C.) 
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i  this  condition,  that  they  should  have  the  rule 

1  disposition  of  his  goods,  and  payment  and 

*ipt  of  debts  unto  the  full  age  of  the  infant ; 

this  were  they  held  to  be  executors  in  the  mean 

CL    ^a)  And  if  A.  be  made  executor,  and  the 

lior  after  in  his  will  expresseth  that  B.  shall 

mister  also  with  him,  and  in  aid  of  him ;  here 

is  an  executor  as  well  as  A*  and  if  A.  refuse, 

ilone  may  prove  the  will  as  executor,  notwith* 

iding  it  be  only  said,  he  shall  administer  with 

ind  in  aid  of  him.     Thus  many  ways,  and  by 

m  words  of  implication,  one  may  be  made 

Mtor,  although  not  expressly  so  named  by  the 

L    But  if  A.  be  made  an  executor,  and  B.  a 

djotor,  without  more,  he   is  not  by  this  an  The  office  of « 

cutor  with  A.  as  in  King  Hen.  VI.  his  time  "^^J"^'' 

I  held :   nor  hath  such  coadjutor  or  overseer 

^  power  to  administer,  or  intermeddle  other-  fiH.6,6. 

e  than  to  counsel,  persuade  and  advise;  yet  f. Eiecifi. 

unk  he  may,  and  in  conscience  should  so  do.  *^  ^'  ^'  ^^* 

d  if  that  will  not  prevail  to  rectify  negligence 

■iscarryings  in  executors,  he  shall  well  perform 

itmst  reposed  in  him,  if  he  complain  in  the 

ntiuJ  court  or  court  of  conscience :  and  it  is 

MQ  I  think  that  so  doing  upon  just  cause,  his 

ttges  be  borne  out  of  the  testator's  estate,  or  the 

Boitof s  purse,^  who  otherwise   would  not  be 

bmed. 

M  And  where  the  intention  to  appoint  is  clear  according 
'Aeteaor,  he  is  entitled  to  be  joined  in  the  probate. 
'«t.la/ie,  3  Hiill.  ii6.— (E.) 

C   3 
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How  an  Esecutor^  cr  his  ejcecutorsbip^  may  be 
limited  or  qualified  in  special  mo^nner  different 
from  the  general* 

Now  let  us  see  bow  this  makiog  of  an  ex^cii^ 
ixx  may  be  specially  qualified.  And  firsl^  di9 
time  may  be  limited  when  he  shall  ^rst  begin  to 
be  executor;  and  th^  either  certainly,  or  witk 
some  contingency.  Secondly,  the  creation  mnjr 
be  conditionaL  Thirdly,  it  may  be  partial  or 
dividedly,  and  not  entirely. 

As  to  the  first,  one  may  appodnt  /.  S*  to  1» 
kk  executor  a  year  or  more  time  after  fait  4Mtk| 
iliU  is  good  (a).    So  also  HA.  appoint  B»  his  fm 


■▼■p— "^-i-^i*********^ 


(«)  If  the  teatttor  make  A.  B.  executor  ofter  the  expiNk 
ttOD  of  five  years  after  hia  death,  or  hie  doth  make  ^.  B*  tuip 
QUtor  fpr  and  during  five  y^rs.after  his  death,  thia  pruigrilfpT 
i^  lawful,  and  the  ordinary  may  commit  the  adipini3tEatioB.ff 
the  dece^ed's  goods  in  the  mean  time  to  the  next  of  kin  i 
during  whidi  time  ^Jbe  act  of  the  administrator  is  good,  m 
cannot  be  avoided  by  the  executor  afterwards ;  and  the  ofdl» 
■arj  may  also  commit  the  administration  of  Ae  dcceasfft 
g<>od8  unadministered  by  the  executor  after  the  expiratioa  ii 
the  time  of  the  executorship,  where  A,  B.  is  appointed  e$Mi^ 
cutor  but  for  a  time,  (i)    Pow.  Swinb.  p.  4,  s.  17. — (C-) 


(1)  So  an  appointment  of  one  to  be  his  executor  doriiHJ 
die  minority  of  his  son,  or  the  widowhood  of  his  wife.  3  Sv* 
Abr.  28;  11  Vin.  Abr.  136 ;  3  Atk.  180 }  Show^  P.  C.  tf^ 
4  Ves.  jun.  72, 

And  where  one  is  appointed  executor  for  a  time  and  ^ 
other  after  that  period,  and  the  first  prove  tfie  will,  the  seoof 
may  act  without  another  probate.  11  Vin.  Abr.  ^\  '^ 
Ch.  265.— (E.) 
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bis  executor  when  he  shall  come  to  full  Ceruinij,  coo- 
Did  in  the  mean  time   he  dieth   intestate,  c^^tio^iij 
one  may  appoint  the  executor  of  ^.  to  be  p^eSJeLf  °r 
ecator :   and  then  if  he  die  before  A.  he  jj*>«q«en^- 

Orejrsbroke 

(tate  until  A.  die.     This  creation  may  also  ^d  Fox, 
ditional,  and  the  condition  may  either  be  b.  made  ei^eca. 
eat  or  subsequent  (a).    In  the  time  of  King  BMoimermed- 

die  during  the 

life  of  A.  and 

i  there  are  divers  words  which  make  a  conditional  ^<^^- 

ODy  so  there  are  divers  sorts  and  divisions  of  condi-  Bro.  155. ' 

bereof  some  unnecessary,  some  impossible,  some  pos-  ^  H.  6i  fo.  6. 

indifferent :  when  the  condition  is  extreme,  that  is  to 

ler  unnecessary  or  impossible,  such  a  condition  hin- 

DOt  the  executor  or  legatary,  but  that  he  may  be 

1  to  the  executorship,  or  recover  the  legacy,  as  if 

adition  had  not  been  at  all  expressed.     Pow.  Swinb. 

;,  n.  4,  and  s.  6,  n.  a. 

rben  the  condition  is  not  extreme,  but  indifierent  or 

,  then  it  must  first  be  fulfilled  before  the  executor  be 

1,  or  the  legatary  recover  his  legacy ;  but  there  are 

nutations  to  both  these  rules.    Swinb.  p.  4,  s«  6,  n«  4. 

e  testator  make  A.  B.  his  executor  or  give  him  100/. 

is  son  dies,  here  the  executor  or  legatary  cannot  ob- 

!  executorship  or  legacy  till  such  a  thing  happen,  but 

lit  the  event  of  the  condition*    lb, 

e  testator  make  A,  B.  his  executor,  or  give  him  loo/. 

urries  his,  the  testator's,  daughter,  supposing  her  to  be 

irfaereas  she  is  dead ;  in  this  case  though  the  condition 

iMsible,  yet  because  the  testator  did  think  her  to  be 

and  therefore  the  condition  possible,  A.  B.  in  this  case 

be  executor,  nor  obtain  the  legacy ;  or  if  the  daugh- 

!e  living,  but  died  before  marriage,  in  such  case  it  is 

S  but  if  she  were  living,  and  afterwards  did  refuse  to 

,  yet  notwithstanding  A.  B.  might  be  admitted  to  the 

tonhip,  or  obtain  the  legacy.     Pow.  Swinb.  p.  4,  s.  6, 

>  if  the  testator's  daughter  were  witling  afterwards  to 

C4 
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Hen.  VI.  one  did  name  A.  and  B.  his  executor». 


many  with  A.  B,  before  be  hare  obtuned  the  executorship 
or  legacy,  and  then  he  refuseth  her ;  in  this  case  he  ought  not 
to  t)e  admitted  to  the  executor&hip  or  obtain  the  legacy^ 
unless  after  her  refusal  at  first,  and  before  her  willingness,  he 
be  married  to  another  woman,  or  have  obtained  the  executor- 
ship or  legacy,  and  is  possessed  thereof;  for  then  her  repent^ 
ance  comes  too  late.    Pow.  Swinb.  p.  4,  s.  lo. 

Also  if  the  testator  make  A.  JB.  his  executor,  or  give  him 
IOCS  I,  if  he  marry  his  daughter,  and  he  refuses  to  marry  her; 
here  he  cannot  be  admitted  to  the  executorship,  or  obtain 
the  legacy,  although  afterwards  he  be  willing  to  marry  her, 
and  then  she  will  not  marry  him ;  unless  that  at  such  time 
when  he  refused  he  were  not  of  sufficient  age  to  marry :  for 
his  dissent  at  that  time  when  he  could  not  consent  doth  not 
hinder  him,  nor  is  it  a  breach  of  the  condition.  Pow.  Swinb. 
p.  4,  8.  8. 

If  one  make  A.  B.  his  executor,  or  give  him  loo/.  if  he 
erect  a  monument  within  three  days  after  the  testator's  death ; 
in  this  case,  if  the  executor  or  legatary  do  perform  the  same 
with  as  much  speed  as  is  possible,  it  is  sufficient  thougli  it  was 
not  done  within  three  days.     Pow.  Swinb.  p.  4,  s.  6,  n.  1 1 . 

If  the  testator  shall  charge  his  executor  to  whom  he  hath 
given  all  the  residue  of  his  goods,  that  he  do  some  impossible 
act,  or  commit  parricide,  to  pay  then  to  ^.  B.  100/. ;  in  this 
case  he  is  not  bound  to  the  performance,  for  such  legacy  to 
A.  B.  is  void.    Pow.  Swinb.  p.  4,  s.  6,  n.  12. 

Where  the  testator  makes  an  executor,  or  gives  100/.  if  he 
pay  10/.  to  C.  D,  before  a  certain  time,  within  which  time 
C.  D.  dieth;  and  then  he  payeth  the  10/.  within  the  time  to 
the  executor  or  aduiinistrator  of  C.  2). :  in  this  case,  because 
he  did  not  pay  the  10/.  to  C.  D.  himself,  he  cannot  be  exe- 
cutor, nor  obtain  the  legacy.     Pow.  Swinb.  p.  4,  s.  7. 

But  if  I  be  made  executor,  or  100/.  is  bequeathed  to  me 
if  I  pay  to  the  testator's  son  (being  an  infant)  10  L;  in  thif 
case,  if  I  pay  it  to  the  child's  tutor,  it  is  a  sufficient  perform- 
ance of  the  condition.     Ibid. 
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ind  if  they  would  not  take  it  upon  them,  then 


If  die  testator  makes  his  wife  executrixi  or  gives  her 
looA  if  she  abideth  with  his  children ;  in  this  case,  if  she 
enter  into  bond  to  perform  the  condition,  or  else  to  malce 
Ridtution,  she  may  then  be  admitted  to  the  executorshipi 
or  obtain  the  legacy.    Pow.  Swinb.  p  4,  s.  9. 

Abo  if  the  testator  make  thee  executor,  or  give  thee 
100/1,  if  thou  never  play  at  cards  or  dice,  or  if  thou  never 
vilt  be  bound  for  any  person ;  in  such  case,  entering  into 
aiScient  bonds  to  perform  the  condition,  or  else  to  make 
Kidtation.  thou  mavest  then  be  admitted  to  the  executor- 
rinp,  or  obtain  the  legacy.    Ibid. 

Those  conditions  which  do  impugn  and  hinder  that 
B)eity,  which  every  testator  ought  to  have  by  the  law  in 
the  making  oT  his  will,  are  accounted  unlawful.  Therefore 
if  the  testator  makes  thee  his  executor,  or  gives  thee  loof., 
if  thou  shalt  make  him  thy  executor,  or  give  him  100/.  in 
%  testament ;  or  if  the  testator  makes  thee  executor,  or 
givfs  thee  100/.  if  A.  B.  wUl ;  or  if  the  testator  make  such 
s  person  executor,  or  give  him  100/.  whom  thou  wilt  ap- 
pomt;  in  these  cases,  though  thou  name  one  to  be  executor, 
or  that  A.  B.  will  that  thou  be  executor,  or  have  the 
kgacy ;  yet  thou  shalt  not  be  admitted  to  the  executorship, 
Mr  have  the  legacy,  because  by  such  means  that  free 
Hierty  which  every  testator  ought  to  have  in  the  making  of 
Us  testament,  might  bo  taken  from  him,  and  he  deprived  of 
that  privilege ;  therefore  such  dispositions  are  said  to  be  cap* 
tiooi^    iiUJ,  p.  4,  s.  11. 

If  the  testator  makes  A,  B.  executor,  or  gives  him  ioo/« 
if  be  never  marry,  or  if  he  marry  according  to  the  appoint* 
fecot  or  consent  of  some  other  person ;  the  first  of  these 
woditiona  is  unlawful,  because  it  wholly  forbids  marriage ; 
•ad  the  second  is  unlawful,  because  it  is  referred  to  another 
pmoQ  to  make  choice  for  him,  who  perhaps  may  choose 
•ch  a  person  as  is  very  unfit  for  A.  B.  to  marry  with, 
therefore,  in  the  first  case,  he  may  be  admitted  to  the  exe- 
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C.  «iid  D.  ^oold  be  his  executors,  and  J^  «b 


catocihiiH  or  obtain  the  Icguy*  as  if  no  iodi  coodiuoD  hi 
baeo;  uid,  in  the  fecond  case.  A,  B.  maj  make  choioe  of 
woman  himself  (without  the  appointment  of  the  other  pc 
aon)  and  marry  her,  and  then  he  maj  be  idmiltfd  to  tl 
?z6Ciitofsby,  or  obtain  the  I^acj,  bitt  not  before  marri^ 
Und^  s.  13.  Bj  the  ciril  law  a  dense  on  condition  not  i 
marry  without  coosentt  is  void,  thoogfa  there  be  a  limitatii 
over;  for  there  the  maxim  is  Matrhmommm  esse  libenm 
bat  it  is  otherwise  in  oor  law,  for  soch  condition  ia  goo 
and  there  shall  be  no  relief,  if  there  be  a  limitation  ore 
otherwise  it  isif  only  in  ierrorem.  But  a  devise  not  to  mar] 
at  ally  or  not  to  marry  one  of  such  a  profession,  is  void  I 
our  law.  1  Vem.  30;  i  Chan.  Ca.  S3;  3  Chan.  Rep*  3; 
NeL  Chan.  Rep.  145;  3  Venu  393;  a  Chan.  Rep.  ^ 
3  Vem.  3571  see  1  Wilson  130.  135,  and  3  Atk.  330.  ^ 
touchiii^  denses  upon  condition,  and  U  terrorem. 

But  if  tl)e  testator  make  an  executor,  or  give  him  ICK 
if  he  do  not  marry  before  the  age  of  31  years;  or  if  th 
he  do  not  marry  a  widow,  or  such  a  w<mian;  or  that  he  4 
not  marry  in  such  a  place,  or  dty :  in  these  cases,  if  be  < 
break  the  condition,  then  he  loseth  all  his  interest  as  to  ti 
cxemtonhip  or  legacy.    Pow.  Swinb.  p.  4,  s.  is* 

If  the  testator  make  >&s  wife  executrix,  and  if  ahe  w 
Mt  or  cannot  be  executrix,  then  he  maketh  his  son  exec 
tor ;  and  if  his  son  be  not  executor,  then  he  makelh  I 
sister  executrix;  and  if  she  be  not  executrix,  then  he  make 
his  brother  executor :  in  this  case^  the  testator  is  miid 
make  dc^grees  of  executors,  and  in  thn  example  there  s 
four  degrees  of  executors.  And  obsenre  always,  die  ea 
cutor  in  the  first  degree  (as  the  wife  is  here)  is  aaid  to 
UuiUtUed^woA  the  rest  nbtUMed.    Pow.  Swinb.  p.  4.  a.  \\ 

And  note,  that  it  is  lawM  for  the  testator  to  make 
many  degrses  of  executors  as  he  pleasech,  and  he  may  an 
ititote  into  the  place  of  one  executor  either  one  or  moi 
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J.  reftned;  and  tlie  question  was,  whether  in 
mit  against  the  debtors  of  the  testator,  A.  and 
B.  Ahoidd  join  with  C  and  D.  As  where  four 
executors  be  namedi  and  two  refuse,  and  the 
other  two  prove  the  will,  yet  all  four  must  be 
flamed  in  suit  against  the  testator's  debtCN-s»  as 
9as  there  admitted ;  but  in  the  principal  case  it 
wis  resolvedi  that  the  suit  should  be  only  in 
&e  name  of  C.  and  X>«  for  that  the  appointment 
of  them  executors  if  A*  and  B.  did  refuse,  did 

^^^—         m        II  ■■■  I  III  ■>   ■      ■  ■..  1         ■  M^fc^^ 

ind  into  die  place  of  many  executors  he  may  substitute  one 
lime,  or  he  aiay  substitute  to  every  executor  one,  or  one  of 
Ikcm  to  another.    Pow.  Swinb.  p.  4,  s.  19. 

But  if  the  testator  do  institute  divers  executors,  substi^ 
toting  one  or  more  to  them,  so  long  as  any  of  them  which 
ns  first  instituted  may  be  executor,  the  substitute  is  not  to 
be  sAmitted,  unless  the  testator  do  appoint  to  every  such 
oceutor  a  substitute;  for  then  any  one  of  these  first  insti< 
talcd  cvecutorsy  not  being  able  or  refusing  to  be  executor, 
kis  anbstitute  is  then  to  be  admitted  with  the  rest  of  the 
esecutors  first  instituted;  whereas,  otherwise,  any  of  the 
int  instituted  executors,  in  the  first  degree,  lawfully  under* 
triking  die  exeeutorship,  all  the  substitutes  are  excluded, 
aid,  ia  such  case,  if  the  executor  afterwards  die  intestate, 
Aea  ihe  administration  is  to  be  conmiitted  of  the  rest  of  the 
yeods  of  the  testator  deceased,  not  administered  by  the  exe- 
cutor, except  in  some  special  cases.    Pow.  Swinb.  p.  4,  s.  19. 

If  the  testator  nuike  one  executor,  if  he  give  10  A  to 
i.  B.  and  if  he  do  not,  then  he  appointeth  another  to  be 
atcotori  thoagh  the  first  refuse  to  give  10 /•  to  A.  B,  yet 
samiot  the  other  be  executor,  unless  he  give  the  10/.  to 
i.  B.  because  this  condition  of  giving  expressed  in  the 
inadtution  is  understood  to  be  repeated  in  the  substitution. 
Rm.  Swmb.  ifrw/-— (C) 
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imply  that  then  they  only  should  be  executors ; 
und  here  all  four  were  never  made,  nor  intended 
iQ  be  executors,  but  A.  and  B.  upon  a  condition 
subsequent,  that  they  should  not  refuse,  and  C, 
and  X>.  upon  a  condition  precedent,  viz.  if  A0 
land  B.  did  refuse.  It  is  usual  to  make  one  or 
inore  executors  conditionally,  that  they  put  in 
security  to  pay  legacies,  or  in  general  to  per- 
form the  will;  nor  was  it  ever  doubted,  as  J 
think,  but  that  this  wa3  good:  yet  I  should 
advise  that  such  condition  be  plainly  thus  ex- 
pressed, viz.  either  thus,  that  if  J.  S.  do  put  ia 
necurity,  &c.  by  such  a  day,  then  he  shall  be 
executor,  else  not;  or  thus,  viz.  to  make  him 
iDxecutor  conditionally,  that  before  he  do  admi- 
nister (funeral  perhaps  excepted)  he  shall  put 
\a  such  security ;  else  perhaps,  be  being  execu^ 
tor  till  the  condition  broken,  in  that  mean  time 
he  may  have  disposed  of  all  or  most  part  of  thc^ 
testator's  estate.  In  the  late  Queen's  time  there 
was  a  case  remarkable  to  this  purpose :  on^ 
r  S5EU  willed,  that  if  his  wife  suiFered  J.  S,  to  enjoy 
Alice  Francb,  Btock^acrc  (being  belike  part  of  her  jointure)  for 
three  years,  then  she  should  be  his  executor, 
or  else  A.  B.  should ;  and  the  question  was  in 
the  Common  Pleas,  whether  presently,  before  the 
end  of  the  three  years,  she  were  executor,  or 
not  till  she  suffered  the  land  to  be  enjoyed  three 
years ;  and  it  was  held  by  all  the  judges  but  the 
Lord  Anderson,  that  she  was  presently  execu- 
tor, until  she  should   disturb    J.   S.  &c.      For 
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upon  that  done,  it  was  agreed,  that  the  execu- 
torship would  by  virtue  of  the  condition  be 
transferred  from  the  wife  to  A.  B.  But  now 
during  these  three  years  might  she  have  disposed 
of  all  the  goods  of  her  husband ,  yea,  within  one 
of  these  three  years,  and  less  time,  and  then  have 
broken  the  condition,  and  have  left  to  J,  B.  a 
diy  executorship. 

Now  to  the  third  point:  One  may  divide  DWidedij. 
his  executor's  power  three  ways,  viz.  really,  lo-  i9  h.  s,  s. 
cally,  or  temporally ;   really  thus,  he  may   make  D;reri4! 

A.  his  executor  for  his  plate  and  household  stuff;  co^  Ban! 

B,  for  his  sheep  and  cattle ;  C.  for  his  leases  and 
estates  by  extent;    D.  for  his  debts  due  unto 

him ;  and  so  divide  the  power  and  administra-  ss  H.  s. 

tion  of  his  executors  at  his  pleasure.     He  may 

divide  them  or  their  power  locally,  viz.  A.  for 

his  goods  in  Com.  Buck.     B.  for  those  in  Com. 

Ox.  and  C.  for  those  in  Com.  Berks.     He  may 

also  divide  them  into  time,  viz.  his  wife  or  any 

other  person  to  be  executor  during  her  life,  or 

during  the  minority  of  his  son,  or  so  long  as 

she  continues  widow,  and  after  his  son'  to  be 

executor.     So  of  like  limitations  or  divisions, 

either  for  time,  place  or  things,  wherewith  they 

shall  intermeddle  (i).   Nay,  doubtless  one  may  be 

made  executor  for  one  particular  thing  only,  as 

touching  such  a  statute  or  bond,  and  no  more ; 

and  thereof  good  use  may  be  made,  as  I  think 

thus :   Many  have  bonds,  statutes  and  recogni- 

(I)  3  Phill.  4-24. 
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zanceSy  for  warranty  or  enjoying  of  land,  or  free* 
ing  or  saving  harmless  from  incumbrances,  ia 
general  or  particular  (a).  Now"  be  which  bath 
these,  selling  die  land,  may  by  letter  of  attorney 
lawfully  assign  them  to  the  parky  who  biiyedi 
land  or  Tease :  but  this  notwithstanding,  the  infe** 
rest  remains  in  him  who  sellethi  and  by  his  out- 
lawry they  may  be  forfeited,  or  by  him  released, 
any  bond  to  the  contrary  notwithstanding ;  and  if 
Qacre,  11*061  he  die,  the  interest  in  law  will  be  in  and  go  to  his 
when  okafneil.  cxccutors,  and  in  their  names  only  suit  or  execti* 

tion  may  be  had  or  maintained* 

Now  then  if  the  vendor^  besides  assigmneiit, 
make  as  to  the  statute,  recognizance  or  oblige* 
tton,  only  the  vendee  executor ;  by  this  the  in- 
terest after  the  death  of  the  party,  will  be  in 
him  actually  and  really  to  his  more  safetys 
sin^e  none  but  he  can  release  or  discharge, 
nor  any  other  name  need  to  be  used  to  sue, 
Qasre.  or    take  benefit  thereof.      But  Qfuere^    if    the 

vendee,  his  heirs  and  assigns,  may  be  made 
executors,  so  as  that  security  shall  go  to  them  one 
after  another,  without  being  renewed  by  making 
of  executors  ?  Thus  if  the  party  make  no  other 
executor,  he  dieth  intestate  as  to  the  rest  of  his 
estate ;  and  as  to  this  specialty  only  shall  have 
an  executor,  and  must  have  a  will  proved ;  and 


(a)  A  bond  may  be  forfeited  or  released  by  the  obligee, 
notwithstanding  that  he  has  assigned  it  over  to  another,  and 
the  legal  interest  therein  will  go  to  the  executors  of  the 
obligee,  whose  names  must  be  made  use  of.— (C.) 
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in  case  he  doth  make  another  will  for  his  estate 
residue,  there  must  be  two  wills  proved.      But 
in  the  other  case,  where  by  one  only  will  one 
is  executor  for  one  part  of  the  estate,  and  an- 
other for  another,  there  being  but  one  will  to 
be  proved,  one  proving   of  it   sufficeth.     And  *How  the  prc- 
though  in  the  premises  of  a  will  two  be  made  may  be 
executors  jointly   and  equally ;    yet  there  may  lub^uent  ^ 
be  a  proviso  that  one  shall  not  meddle  during  |^^[)*^ 
the  other's  life,  so  as  they  shall  be  executors  Bro.E«ec. 
successively,  and  not  jointly.     And  thus  also  to 
other  purposes  aforesaid,  a  subsequent  clause  or 
proviso  may  make  the  partition  atld  division  of 
authority.      But  if  the  proviso  or  clause  subse- 
quent be  merely  contrary  to  the  premises,  it  will 
be  void;  as  where  two  were  made  executors,  with 
ft  proviso  or  clause  that  oi\e  of  them  should  not 
Mtminister  his  goods,  this  was  held  void  for  re- 
pugnancy by  Brudenel  and  Englefield,  justices. 
But  Fitzherbert,  justice,  was  of  mind  that  it  was  10  h.  a. 
not  void,  nor  utterly  repugnant:    for  the  other  ^^"^''^ 
might  join  in  suits,  though  not  administer.     And 
justice  Shelly  was  of  a  third  opinion  different  from 
all  the  rest,  viz.  that  here  was  a  repugnancy,  but 
the  last  clause  should  control  the  premises^  and 
so  this  one  aoly  should  be  executor. 


i 
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■  -i  '  •   i  '  /....♦.-: 

r  .       ;      ■  .       .         ■  ";     - 

Who  may  make  an  Executor. 

Some  persons  may  be  unable,  to  make  wilW 
.  and  consequently  executofs,  for  that  is  all.  of^^i 
whosoever  may  make  a  wUl^.may  make,  a^.g^o?: 
cutor(a).  There  be  nineteea  several  jkind^f  of 
persons  unable,  as  the  Canonists  say, ,  to .  mal&i^ 
wills  ;  but  with  many  of  them  we  will  not  iuter^ 
meddle,  because  we  find  no  mention  of  them.iA 
our  law.  The  persons  principaUy  and  most  use- 
fully to  be  considered  of  by  us  are,  either  the 
defective    in   understandings   as    infants,   idipts^ 


-b-- 


(a)  By  the  stat.  3«^.  8,  c.  i,  every  one  (except  a 
wonan  covert,  and  infant  .under  the  age  of  one  and  twenty 
years,  pr  a  person  de  non  sane^  memorie)  may,  by  their  last 
toUl  and  testament  in  writings  or  other  act  lawfully  executed 
in  their  life,  give,  dispose,  will  or  device,  all  such  lands,  te- 
nements and  hereditaments  as  they  are  solely  seised  of  in 
fee-simple,  or  as  mueh  as  of  right  in  them  is,  of  'aU  mA 
lands,  tenements  and  hereditaments,  as  they  are  aeised  qfisM 
fee-simple  in  coparcenary,  or  in  common,  in  iee<«§implfi;  p(k 
any  person  or  persons  (except  to  bodies  politic  aQd.opi{Vk« 
rate.)  And  two  parts  of  three  of  all  such  lands,  tene^eotii 
or  other  hereditaments,  as  they  hold  in  knights  senrice« 
See  12  Car.  2,  c.  2 ;  32  H.  8,  c.  1 ;  and  34  &  35  H.  8,  c  5, 
and  see  ss.  4  &  7;  Co.  1  Inst.  fol.  111,  b.;  Swinb.  part  3, 
s.  3,  4 ;  and  Wing.  Abr.  of  Stat,  title  Wills. 

The  king  may  make  his  testament,  as  it  was  assented  in  full 
parliament;  and  the  executors  of  Hen.  4  refusing,  the  Arch- 
bishop of  Canterbury  was  to  grant  administration  of  the  same* 
4  Inst,  335-— <C.) 
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luiuiticsi  aod  the  like  (i ) ;  or  defective  in  power  (2) 
or  interest,  as  women  covert  or  marriedi  persons 
outlawed,  attainted,  convict,  or  excommunicate. 
Some  touch  we  will  give  of  others;  as  aliens, 
corporations,  villains,  monks  and  friers.  As  for 
infimts  (3)  and  women  covert,  because  much  is  to 
be  said  of  each  of  them  and  their  administration, 
we  will  forbear  to  treat  of  them  in  this  place,  but 
after  will  do  it  of  each  severally. 

To  begin  with  an  idiot;    naturally  he  is  not  j^.^^ 
able  to  make  a  will,  as  was  resolved  in  the  spiri-  3  ^^>**  .  _, 
toal  court,  because  he  wants  the  use  of  reason  to  Shep.  Tooch. 
conceive  what  is  fit  for  him  to  will ;  nor  doth  the  sw'mb.  part  td, 
common  law  oppose  this,  as  I  think.  Jh .T*!.  479'  ' 

A  lunatic  having  lucida  intervallaj  that  is,  some 
seasons  of  enjoying  his  right  mind  and  freedom 
fi^m  his  lunacy,  may  in  those  times  of  his  right 


(1)  The  grounds  of  incapticity  are  three:  the  want  of  suf- 
icieiit  legal  discretion,  of  liberty  or  free-will,  and  that  dis- 
Milj  which  is  brought  on  by  the  criminal  conduct  of  the 
fVtjr*    «  Bl.  Com.  496. 

(f )  Though  a  man  hath  sworn  not  to  make  a  will,  yet, 
MlarHhstanding,  he  may  lawfully  make  one ;  and  if  he  hath 
■ade  one,  and  sworn  not  to  revoke  it,  yet  he  may  after- 
mds  make  another  and  revoke  the  first ;  bat  then  it  is  con- 
vnient  that  he  revoke  his  oath  also,  and  say,  ''  I  make  this 
■y  last  will  and  testament,  notwithstanding  my  former  tes- 
tament, with  the  oath  contained  therein  not  to  revoke  the 
ttte."    P.  Swinb.  p.  a,  f.  34 ;  8  Co.  82. 

(3)  Bot  though  the  will  of  an  infant  made  whilst  under 
ige  would  be  inoperative  under  the  statute  to  pass  lands, 
jet,  if  re-executed  by  him  when  of  proper  age,  it  would  be 
effectual.     1  Sid.  i6a.-(£.) 

D 
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mind  make  a  will  and  execotors,  else  not;  for 

even  one  by  age  or  sickness  become  of  fwn  sana 

memoruB  is  unable  to  diqx>se  of  lands  or  goods* 

4  Co.  60  (a.) 

Bom  deaf  and       One  d&aif  and  dumb  bom  may  make  a  gprant, 

vS^piM,        saith  Mr.  Perk,  if  be  hath  understanding,  which 

^rk,  ^6.       |g  liard,  as  he  confesseth,  consequently  mucb  more 


Andaikeoariii  (^)  ^J  ^^  it  tt  not  lufficient  that  the  testator  be  of  me- 
to  be  oT  good  mory,  but  he  ought  to  have  a  dispotiiig  memory,  so  that  he 
^^J^^^i^  is  able  to  make  a  disposition  of  his  bmds  with  nnderstandii^ 
dnpoiii^aobe  and  reason,  (and  that  is  such  a  memory  which  the  law 
WbIm''"  calleth  $ane  and  perfect  memory (1).  And  upon  such  matter 
Kvoket.  it  was  mored  in  the  Marquis  of  Winchesters  Case,  in  Cckit^ 

Cfojie.  B.  R.  Reports,  to  have  a  prohibition  out  of  the  court  of  King's 
SoDden,|».4i7.  Bench  generally^  to  prohibit  all  the  proceedings  in  the  Ec- 
clesiastical Court,  as  well  for  legacies  and  bequests  given 
by  the  said  will  of  the  said  marquis  to  his  reputed  sons, 
or  others,  in  the  personalty,  as  for  the  lands;  and  the  reason 
and  ground  of  this  motion  was,  that  forasmuch  as  the  will 
concerning  the  land,  and  the  testament  concerning  the 
goods,  are  mixed  together  in  one  will,  if  the  Rcclesiastica] 
Court  shall  proceed  concerning  the  testament  of  ^e  goods, 
it  should  prevent  and  prejudice  the  trial  in  this  court :  fan 
if  he  were  of  sane  memory  at  the  time  of  making  the  testa- 
ment of  the  goods,  he  cannot  but  be  of  the  same  memorj 
at  the  time  of  making  the  will  of  the  lands.  And  the  com- 
mon law  ought  to  determine  what  shall  be  said  perfect  me^ 
mory  at  the  time  of  making  the  will  of  the  land ;  and  there- 
fore the  prohibition  should  be  general,  qwodjuit  Cfmcmmm 
pgr  Mam  curiam.  And  in  Uil.  38  &  39  £lix.  it  was  ruled 
accordingly,  and  that  no  consultation  should  be  granted  fix 
any  party  till  the  matter  were  tried  in  that  court.  Coke's 
6  Rep.  83,  Marquis  of  fFinchesiers  C«e.— (C.) 


(I)  1  PhiU.  £ccL  R.  IFkUe  v.  Drtocr,  n.  84.;  and  Cjn% 
V.  Carttarigki,  ibid,  go;  and  I  Dow.  B.  ParL  178.  j 


THE   OFFICE   OF   AN   EXECUTOR.  35 

a  will ;  but  in  the  time  of  King  Henry  8,  it  is  left  i>7«r*  55,56^  a. 

1  1.1  111  11  1  Vide  26  £.d*63« 

a  demurrer,  whether  a  deed  by  such  be  good  or  Lib.intr.596. 

«^*  18  E.  5.  53, 

^^  Sed  Tide  S  BL 

If  but  mute,  he  may  wage  his  law,  and  attorn  ^°**  *•• 
by  signs,  and  so  perhaps  by  signs  declare  his  f6£.'3.63. 

•II  A  «       ^  So  in  effect, 

Will.      44  Ass,  pi.  30.  44  Am.  p.  30. 

An  alien  may  make  or  be  an  executor,  so  as  he  ^*  ^^'  ^^^ 

,  -.      "  X   \    i*  1  Alien  not 

be  not  an  alien  enemy  (i),  for  such  cannot  sue,  as  enemy, 
in  the  late  Queen's  time  was  held :  but  there  the  F^nuUi*/ 
doubt  was,  whether  a  subject  of  Spain  were  at  the  ^***' 
time  to  be  held  an  enemy,  no  war  being  pro* 
daimed  between  the  kingdoms,  though  hostilities 
exercised  (a.) 

As  for  persons  attainted,  convicted  or  outlawed,  Attainted,  con- 
it  will  be  said,  that  these  can  have  no  goods  of  uw^"'  ** 
their  own,  and  consequently  they  can  make  no 


(a)  By  the  custom  of  London,  a  foreigner  as  well  as  a 
dtiien  freeman  may  devise  his  tenements  in  London,  which 
ke  hath  in  simple-fee  to  another  in  fee ;  but  such  devise  may 
not  be  made  in  mortmain,  unless  by  a  citizen  or  freeman  of 
die  City.    Dyer,  255,  PI.  3(1).— C. 


(1)  And  if  he  hath  license  to  reside  here  in  time  of  war, 
ke  is  equally  capable  of  disposing  of  his  personal  estate  by 
till  as  an  (Jien  amy.  1  Lutw.  34;  1  Woodes.  374.  A  lease 
6r  years  of  houses,  for  habitation,  is  a  chattel  interest  which 
he  may  dispose  of,  so  it  be  not  made  to  an  alien  artificer 
vUch  is  still  void  under  the  Stat.  33  H.  8,  c.  16.  An  agree- 
ncDt,  which  does  not  amotmt  to  a  lease,  is  not  within  the 
Statute.  1  Saund.  7,  n.  1 ;  Co.  Lit.  26,  n.  7.  By  Stat. 
5  Geo.  1,  c.  27,  subjects  artificers  quitting  the  kingdom  to 
nerdse  or  teach  their  trades,  and  not  returning  within  six 
QMmtbs  after  warning  given  them,  are  to  be  deemed  aliens, 

l>  2  *"^ 
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wills  nor  executors ;  and  it  is  not  to  be  detiiei 
that  we  find  it  pleaded  sometimes  by  executor 
that  their  testators  stood  outlawed  (i.)  But  fir 
it  is  clear,  that  all  and  every  of  these  may  hai 
goods  as  executors  (fl)  to  others,  which  neith< 
are  forfeited  by  attainder  or  outlawry,  nor  devesb 
by  marriage  or  villainage  (A).    Therefore  as  toucl 


§ 

{a)  An  administriitbr  dannot  devise  Uiose  goods  by  w 
which  he  hath  as  administrator  to  another  person  dying  intc 
tftte,  but  administration  thereof  shall  be  committed  to  t] 
next  of  kin  to  the  first  intestate,  neither  can  an  executor  d 
vise  those  goods  by  way  of  legacy  which  he  hath  as  execute 
but  he  may  make  liis  testament,  and  appoint  another  execuU 
who  shall  have  the  administration  of  the  same  goods  to  tl 
use  of  the  first  testator.  P.  Swinb.  part  3,  s.6 ;  Bro.  tit.  Adi 
pL  7.  Fitz.'  eod.  tit.  pi.  3. 

(6)  Where  executors  of  a  person  outlawed  may  satisfy,  ai 
then  take  advantage  of  the  king's  pardon,  but  not  before 

tod  theif  wills  as  such  inoperative  \  and  it  seems  that  alie 
enemis,  residing  abroad,  or  here  without  license,  are  alt 
gether  excluded.  Ld.  Raym.  382;  Stra.  1082  ;  G  T.  R.  9 
515.  And  British  subjects,  artificers,  residing  abroad,  aft 
warning  given  to  return,  are  to  be  deemed  aliens,  and  e 
pressly  disqualified  by  5  Geo.  1,  c.  37. 

(1)  The  lands  of  persons  convicted  of  treason  or  felon 
without  benefit  of  clergy,  become  forfeited  only  on  attaindi 
but  their  goods  and  chattels  on  conviction. .  4  Bl.  Com.  387 

Gavelkind  lands  are  not  forfeited  by  felony.  3  BL  C.  8. 
4  Id.  386;  Lamb  Par.  634.  Persons  felo  tie  se  forfeit  th< 
goods  and  chattels,  but  not  lands,  for  there  is  no  attaindi 
Plowd.  261 ;  4  Bac.  Abr.  247  ;  3  Inst.  55. 

So  outlaws,  so  long  as  the  outlawry  subsists.  Bac.  Abr.  t 
Outlawry;  9  Hale  P.  C.  205;  1  Salk.  109;  Fitzh.  Abr.  t 
Descent.  i6^E.) 
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H^  them  they  may  make  testaments (i).  And  that 
all  these  sorts  of  persons  may  be  ei^ecutors,  is  also 
evident.     So  also  touching  villains,  monks  and  Viiiftint,nioDks 
friers  (a\  who  can  have  no  goods  to  their  own  uses. 
And  that  one  attainted  of  felooy  may  have  an 
executor,  appears  by  the  case  in  the  late  Queen's 
time,  wherein  it  was  long  debated,  whether  such 
an  executor  might  maintain  a  writ  of  error  or  not, 
to  reverse  the  attainder  of  the  testator.     And  as 
for  other  outlawries,  the  plea  thereof  by  the  exe- 
cutors, that  their  testator  was  and  died  outlawed, 
proves  not  a  nullity  of  the  will  or  executorship ; 
for  then  they  might  have  pleaded  that  they  were 
never  executors*     But  it  tends  to  this,  that  no 
goods  did  or  could  come  to  them  for  satisfaction 
of  the  debts,  by  reason  of  outlawry ;  yet  it  hath  J[!^*!^'!I,'^ 
been  delivered,  not  of  old  only  in  many  books,  oatUwry. 
but  by  some  of  late,  that  debts  upon  contract,  49^3^5. 
where  the  defendant  may  wage  his  law,  are  not  SnlVirf' 
forfeited  by  outlawry,  nor  uncertain  damages  for  p^jj.*^  ^ 
trespass   in  battery,  or   false   imprisonment,  &c.  «>«»«!»• 

19*H.  6. 4r. 

•* ' "  doE.3.4. 

the  cue  of  a  subject,  where  executors  shall  have  attaint,  by  5  £  S.5.1I 
StaL  6  Ed.  6.  Restitution  upon  Stat.  21  H.  8.   Administrator  ^  H.  7. 
Aall  have  a  Writ  of  Error  upon  Stat.  37  Eliz.  and  6  Rep.  80 ; 
Ser  Ed.  Philton*  Case. 

(a)  Bishops  anciently  could  not  make  their  wills,  but  now 
Ibey  may,  paying  the  King  their  best  horse,  and  five  other 
gifts ;  for  which  a  writ  goes  out  of  the  Exchequer  after  their 
decease.     Coke's  4  Inst.  338. — (C.) 

(1)  For  it  is  a  trust  for  the  benefit  of  others,  and  his  actp 
m  m  outer  drok^^E.) 


3» 
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Quare  of  breach  of  covenant  But  goods  takei 
away  by  a  trespasser,  may  yet  be  forfeited  by  tli< 
attainder  or  outlawry  of  him  from  whom  they  w 
taken,  for  that  property  in  right  still  appertainec 
to  him,  and  he  might  have  taken  them  agaii 
wheresoever  he  found  them ;  therefore  the  actioi 
for  this  shall  not  come  to  his  executor;  but  for  th 
other  not  forfeited  it  may. 
EsGommuicate      Whether  an  excommunicated  person  be  able  t 

15  H.  7  f  7 

make  a  will  or  not,  may  be  some  doubt,  sine 
Keble  denieth  him  ability  to  present  to  a  church 
and  in  this  very  point  anciently  the  opinion  c 
canonists  hath  been  negative,  but  more  latel; 
grew  affirmative. 

fFho  may  be  Executory  more. 


Sum.  Syly. 
titTesUm. 
Shep.  Touch. 
404. 


4t  E.  il.  1. 
1  Init.  134.  a. 

siii.6.sa 

A  derk  atuint 
maj  be  an  exe* 
cutor  bj  pait. 
PaicatwdeFoua« 
tain.    But  an 
alien  enao^ 
cannot  uie  aa 
executor. 
P.  31.  EQz. 
3  Jac.  c  5. 


An  excommunicate  person  cannot  sue,  that  u 
proceed  in  suit  as  executor,  till  he  be  absolvec 
there  being  danger  of  excommunication  to  all  ths 
converse  with  him ;  but  this  makes  not  a  nullit 
of  his  executorship,  nor  overthrows  the  suit,  bi 
stays  it  only  from  proceeding  until  absolution.  A 
for  persons  attainted  olr  outlawed,  we  have  befoi 
spoken  affirmatively  in  way  of  proof  that  the 
may  make  executors,  for  continuation  of  tl 
executorship;  so  of  aliens  and  others  befon 
Recusants  convicted  at  the  time  of  the  death  < 
any  testator  are  disabled  to  be  his  executors  ( i ). 


(i)  The  disability  imposed  in  this  respect  by  3  Car. 
C.9,  s.  I,  is  removed  by  31  Geo.  3,  c.  32,  which  enabl 
Catholics  to  act  as  executors,  who  shall  make  and  sabscril 

a  dcclarati( 
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Whether  corporations  compoundy  or  consisting  Qa«K>tf 


of  divers  persons,  may  be  made  executors  or  not,  poandcwT^ 
I  doubt.     First,  because  they  cannot  be  feoffees  •"•*^^***"- 
io  trust  to  others  use.     Secondly,  they  are  a  body 
framed  for  a  special  purpose.    Thirdly,  they  can- 
not come  to  prove  a  will,  or  at  least  to  take  an 
oath  as  others  do  (i). 


(a)  So  the  King  may  be  appointed  executor ;  but  he  may 
m  that  case  nominate  trustees  to  execute  for  him,  and 
ttditors  to  whom  they  shall  account.  4  Inst.  335.  Bac. 
Abr.  5.  And  when  the  King  is  made  executor,  he  doth  ap« 
poiot  others  to  execute  the  same,  (against  whom  such  as  have 
cause  of  suit  may  bring  their  action,)  and  appointeth  others 
to  take  the  account.    Coke's  4  Inst  335 — (C.) 

t  declaration  of  their  faith,  the  oaths  of  allegiance  and 
abjuration.  By  9  &  10  W.  3,  c.  32,  persons  denying  the 
Trinity  or  the  Holy  Scriptures,  or  the  truths  of  Christianity, 
are  disabled  from  being  executors  for  the  second  offence. 
So  persons  undertaking  offices  without  having  complied  with 
the  requisites  of  the  several  statutes  are  thereby  disquali- 
fied. S5  Car.  s,  c.  3 ;  1  Geo.  1,  st.  2,  c.  13;  13  W.  3,  c  6, 
I.6.— (E.) 

(1)  But  it  seems  now  settled  that  they  may,  inasmuch  as 
ibtj  may  appoint  indict  to  receive  administration  with 
tke  will  annexed ;  (3  Bac.  Abr.  5 ;  Swinb.  5,  s.  1  ;  11  Vin. 
Abr.  140 ;)  and  in  the  cases  of  such  corporations  as  can  take 
the  oath  required,  the  argument  in  the  text  does  not  apply. 
Godolpfa.  85.^(E.) 


D4 


i^o  ^tmtf  QrricE  ^of  ait  ^bxecuvor. 

t    t    .]■  T'-.      ■    ■     -ii     '   :■■      ■'•      ■    '  '    *  ■'      \/     .      n'f--  ^-' 

What  a  Man  may  give  or  dispose  by  his  Wm,' 

Having  considered  of  the  makers  of  executoi 

by  will,  and  of  them  so  made ;  let  ns  now  considf 

what  by  this  will  maybe  disposed  (a),  given  c 

,  avui.Abni.4s.  l)equeathed  {V).     And  first,  he  who  himself  is  a 

iiVin.Abr.  '  executor  cannot  by  his  will  give  or  bequeath  t 

?L4. 4f I'pTe!  any  other  the  goods,  chattels,  or  credits  he  hat 

Liwofteste- 


5jl5,  '  (a)  h  man  deviseth  lands  in  London  to  his  wife,  upoq  coi 

dition,  that  if  she  marrieth,  the  lands  shall  remain  to  bis  sc 
in  tail,  and  for  want  of  such  issue,  the  remabder  to  the  rigl 
bein  of  the  donor  in  tail.  The  wife  taketh  husband,  and  si 
and  her  husband  occupieth  the  lands,  he  in  the  remaind^ 
dieth  without  heirs  of  his  body.  The  right  heirs  of  the.doni 
•ball  have  a  special  writ  of  Ex  graoi  Querda.  Co.  lo  Be] 
Mary  Po/rtingttnCa  Case. 

By  custom  of  London  a  man  may  devise  ail  his  lands ;  Im 
to  bis  wife  he  can  devise  only  for  life. 

The  goods  of  a  freeman  cannot  be  devised;  but  the  wi 
shall  have  one  third  part,  and  the  chUdren  another  third  pai 
and  the  other  third  part  shall  be  distributed  or  disposed  • 
for  the  good  of  his  soul ;  and  this  is  called  the  death's  pai 
The  City  Law,  p.  4.  And  may  devise  in  mortmain. 
;  (6)  AU  manner  of  goods  and  chattds,  real  and  persom 
moveable  and  immoveable,  may  be  devised  by  will  or  test 
ment,  except  in  some  certain  cases  (i). — (C.) 

(i)  The  disposicion  by  will  of  stock  in  the  public  fonds 
required  by  Stats.  33  Geo.  3.  c.  28,  s.  14 ;  and  35  Qeo. 
c  14,  s.  16,  to  be  attested  by  two  or  more  credible  witnesM 
But  it  seems  that  where  it  does  not  pass  by  such  an  efectu 
disposition,  it  falls  into  the  undisposed  residue  in  the  ezea 
tors  hands  (or  the  benefit  of  those  who  are  entitled  to  H 
personalty.    7  Ves.  jun.  453.— (E.) 
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as  executor,  the  property  not  being  altered ;  for 

that  he  hath  not  them  properly  as  hia  own,  or. to  his 

own  use ;  only  he  may  make  a  continuation  of  the 

-executorship^  and  his  executor  shall  have  them  as 

executor  to  the  first  testator,  as  was  resolved  by 

the  judges  of  both  benches  in  the  late  Queen's  hil  so  mh. 

time.     And  if  he  be  administrator,  the  bequest  is 

then  also  void ;  nor  then  will  they  go  to  bis  execu« 

tor,  but  to  a  new  administrator ;  but  on  his  death-  At  any  dme  in 

bed  he  may  give  them  by  word  or  deed,  though  2ierdi«*"*^ 

not  by  will.     Next,  if  a  man  have  debts  owing:  ^J*  So  48. 

*     1  .  1  1       -X    •  J        11       E.S.fol.l4,t5. 

to  him,  as  many  have  much,  it  is  considerable.  Where  the  be- 
whether  by  way  of  bequest  in  his  will  he  can  give  3nnrt?e*eze- 
away  these  to  any  from  his  executors.    And  doubt-  bewlhitThe 
!^  he  cannot  effectually  in  law;  they  being  not  ^b'treSSHt 
flijjbj^ct  to  assignment  unto  any,  except  the  King,  i'  wfficient^ 
So  as  if  he  give  such  a  debt  to  J,  and  such  to  jB.  |mij  all  ooe  m 
yet  must  the  suit  for  them  be  in  the  name  of  the  p.  hC^'s!^^^ 
executor :  and  so  also  the  release  or  acquittance  Fit^'jefcond. 
for  them,  and  not  in  their  own  names  to  whom  the  ?;^     ^  ^ 

;  Where  both 

bequest  is.    But  when  they  be  received,  if  there  be  »tated  jointly 
no  debts  to  pay,  the  executor  ought  to  deliver  mtknac^ht^ 
them  to  the  party  to  whom  the  bequest  is,  and  nanti'MlTin*" 
tbereiinto  may  be  compelled  in  court  of  conscience,  ~^^°^Wmg 
or  in  the  spiritual  court  (a).     Therefore  the  case  F^^      ^^ 

-  _— -^___  of  tenants  in 


common. 


-'(a)  If  the  tettator  make  another  man  executor,  then  the 
kgatary  shall  not  enter  into  the  whole  estate  of  the  deceased ; 
bat  the  executor  proving  the  will  is  to  enter,  and  may  receive 
orsse  for  all  the  debts  due  to  the  testator,  and  stands  abo 
cbrgeablewith  the  payment  of  the  debts,  and  ^hat  remains 
■k  dye  to  the  universal  legatary.  P.  Swinb.  p.  7,  s.  io« 
If  the  testator  bequeath  to  A.  B.  all  his  moveable  goods; 
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of  the  bequeathing  tnoney  payable  upon  a  mort« 

gage  is  in  this  manner  to  be  understood  to  be 

good)  and  no  otherwise^  as  I  take  it  (a).     He  that 

Co.  Lit.  185.     is  jointly  with  any  other  estated  in  lands  or  goods 

Lit 'slcu  J87.    can  give  no  part  by  his  will,  but  all  will  survive ; 

See  1  wuion,    ^^^  ^y  ^^^  jj^  |jjg  ^ife  he  may  dispose  of  his  part ; 

and  the  assignee  may  dispose  of  his  moiety  by 
will,  yea,  though  it  be  half  a  horse  or  ox,  that 
cannot  be  divided  (b).     So  of  a  lease  of  lands,  or 


here  the  legatary  may  recover  all  the  testator's  personal  goods 
and  cattle,  both  quick  and  dead,  which  either  move  them- 
selves (as  horses,  sheep,  oxen,  swine,  &c.)  or  can  be  moved 
by  another,  as  household-stuff,  plate,  plough-geer,  wains, 
carts,  corn  in  bams  or  garner,  and  also  com  growing  on  the 
ground.  And  such  debts  as  were  due  to  the  testator,  and  did 
arise  by  reason  of  such  moveable  things,  and  for  recovery 
whereof  there  lieth  an  action  personal,  do  also  belong  to  the 
legatary ;  but  the  legatary  cannot  sue  for  the  same  in  his  own 
name,  if  another  man  be  made  executor ;  but  the  executor 
must  sue  for  the  same,  and  afler  recovery,  deliver  the  same 
to  the  legatary.     Swinb.  part  7,  s.  10. 

(a)  Co.  Lit.  182,  Co.  Lit  185;  Perkins,  s.  500.  Joint-te- 
nants and  in  common,  post. 

(fi)  So  where  two  men  are  jointly  possessed  of  goods  and 
chattels,  real  or  personal,  one  of  tliem  cannot  make  his  will, 
and  bequeath  his  part  to  another ;  for  when  he  dies  his  part 
goes  to  the  survivor,  and  so  it  is  in  lands,  tenements,  and  he- 
reditaments.   CoweFs  Inst.  140. 

One  joint-tenant  promised  the  other  upon  his  death-bed 
that  he  would  not  take  advantage  of  the  survivorship,  but 
suffer  him  to  dispose  of  it  by  his  will,  by  which  he  devised 
part  for  the  payment  of  his  debts,  and  the  survivor  was  or- 
dered to  make  the  estate  accordingly.  Cary's  Rep.  81, 
Spring  et  u£  v.  Upton. 
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ta'theg^  or  grant  of  goods  to  two,  habendum  one 
moiety  to  the  one,  and  the  other  moiety  to  the 
otiber ;  each  may  give  his  moiety  by  will.  But  if 
cne  be  possessed  or  estated  for  years  by  lease^ 
warddiip,  or  extent,  he.  in  the  right  of  his 
wife  (a)j  or  have  the  next  avoidance  of  a  church 
in  her  right,  he  cannot  by  will  give  or  bequeath 
any  of  these ;  but,  notwithstanding,  they  will  re- 
main unto  his  wife,  upon  his  death :  but  yet  his 
gift  or  grant  of  them  taking  effect  in  his  life-time 
would  bind  his  wife,  and  carry  away  his  interest 
from  her.  If  one  be  tenant  for  the  lives  of  one 
or  more  others,  (as  oft-times  men  take  leases  for 
li?es  of  younger  persons  than  themselves,)  this 
cannot  be  by  will  disposed  of ;  for  that  it  is  no 
estate  of  inheritance.  Therefore  let  the  party 
look  to  convey  it  in  his  life-time,  lest  it  go  to  an 
occupant,  viz.  him  who  first  shall  enter.  If  it  be  At  this  daj 
an  estate  in  land,  he  must  either  make  livery,  TiebJeWslblr 

bj  Stat  29  Car. 
— — — — ———__.  8f,c3»t.U. 

A  devise  to  two  legatees  equally ;  the  devise  is  joint,  and  ^  yf^^,^  541 
yet  the  intention  prevents  survivorship.     Cases  in  Chan- 

(a)  In  jure  uxoris.  The  husband  may  in  hb  life  dispose 
of  a  term  in  trust  for  his  wife,  as  well  as  if  the  legal  estate 
wai  in  her.  1  Vera.  7.  18;  2  Vern.  270.  So  if  a  term  of 
yean  is  created  in  trust  to  raise  her  a  sum  of  money.  Trin. 
1703.  between  Walter  and  Saunders. 

Also  if  the  husband  be  possessed  of  a  term  or  lease  for 
years,  in  right  of  his  wife,  he  cannot  devise  it  by  his  will, 
but  he  may  grant  it  away  or  dispose  of  it  in  his  life-time ;  or 
if  he  make  no  disposition  thereof,  yet  if  he  survive  her,  then 
it  Uls  to  him ;  and  in  such  case,  he  may  devise  it  by  will. 
I  Inst.  ^54,  b.— (C.) 
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have  a  bargain  and  sale  enrolled,  or  coveomAiti 

stand  seised  to  the  use  of  his  wife  or  some  of  .hi 

bloody  or  make  a  lease  for  years  detennind^ 

upon  those  lives.     Good,  if  it  be  by  bargaia  aii< 

sale  for  y ears,  if  the  thing  be  in  lease,  that ,» 

without  inrolment  or  attornment  the  rent  ma^ 

pass :  else  a  bargain  and  sale  may  be  made  for  ; 

month,  or  such  like  time,  and  then  a  release  o 

grant  of  the  reversion  instead  of  livery  and  seiisii] 

But  if  a  man  have  a  lease  for  ever  so  many  years 

determinable  upon  life  or  lives,  that  is^  if  sucl 

or  such  live  so  long,  (which  unskilful  person 

call  a  lease  for  lives,)  this  state  may  well  ^ougl 

be  given  and  disposed  by  will,  because  it  is  but : 

StetMertoiw     chattel  (i).     If  a  man  be  seized  in  fee  or  in  tai 

po^ut  i9^    of  land  having  com  growing  upon  it,  and  by  hi 

^JJJJ^"^iJJJ    will  do  give  the  com,  and  die  before  severance 

Jkc  Qusresir  j^is  is  a  gfood  bequest,  because  the  com  shouL 

tbe  trees  msj  •  o  *         '  o       •      •        i 

be  devised  b^    havc  gonc  to  the  exccutor.     So  it  is  also  of  : 

tbe  sut  of  wills,  ^         1  .         1  •         1   1  J  •       1    • 

^itbout  gifiiig    person  touchmg  his  glebe,  and  a  man  seised  u 

*^      the  right  of  his  wife,   or  his  own  right  but  fo 

life  (4).      But  as   for   trees  growing  upon  th 


(a)  If  a  woman  tenant  in  dower  fow  her  land,  and  aftei 
wards  marry,  and  the  husband  dies  before  severance  of  th 
com ;  in  this  case  it  remains  to  her,  and  he  cannot  devis 
it ;  but  if  it  had  been  sown  after  the  marriage,  he  migf 
have  devised  it.  Docior  and  Student^  lib.  i,  c.  30 ;  C< 
Litt.  55*   Tenant  in  dower  may  devise  com  growing,    s  Insi 

8i.— (C.) 

^^^^  * 

(i)  The  distinction  is  between  terms  in  gross,  and,  thoi 
which  are  not  so ;  tlie  former  are  devisable  like  any  othc 

personaltj 


THK  OPPICE  OP  Ay   2XECUT0R.  M5 

g^roond^  these  can  no  otherwise  be  given  by  will, 
than  as  the  land  itself  upon  which  they  grow  may 
be  given ;  of  which  matter,  as  not  pertaining  to 
the  office  of  executors,  viz.  how  and  in  what  man- 
ner land  may  be  given  by  will,  I  intend  not  to 
treat  in  these  discourses. 


Of  the  revocation  and  countermand  of  Willsy  and 

new  publication. 

Having  considered  of  the  makino:  of  wills  and 
executors,  let  us,  before  we  come  to  the  probate, 
consider  "of  revocation ;  for  that  may  take  away 
the  force  of  a  will  rightly  made.     A  will  there-  Omnc  testa- 

*.ii.  ..  1.1.     ™«itmD  morte 

fore  navmg  two  parts,  viz.  mception,  which  is  coiisummmtur. 
the  making,   and  consummation,   which   is  the  inj«f  it  by 
death  of  the  testator  or  maker  of  the  will,  there  is  l^^lf/'gb'  Li?™, 
power  in  him  at  any  time  before  death  to  revoke  OJ**^*  **•  '"^ 
or  alter  his  will  at  his  pleasure.     Consider  we 
therefore  of  revocations,  and  also  of  new  publica- 
tioDs   or  re-affirmance  of  wills,    in  whole  or  in 
part(fl).     As  therefore  a  will  may  be  made  by 


(t)  But  how  revocations  now  must  be,  vide  39  Car.  3, 
€.3,1.6. 

penonalty,  but  they  can  be  only  created  by  will  executed 
under  the  statute,  in  respect  of  the  realty  out  of  which  it 
it  created,  and  of  which  it  becomes  a  partial  devise,  (Co. 
Litt.  1 14,  b.  n.  3 ;)  but  when  the  term  is  vested  in  trustees 
to  attend  the  inheritance,  it  can  only  pass  by  a  will  so 
Aecuted  as  to  pass  the  inheritance.    2  Atk.  72;   2  Wils. 


40"  TfilC^  OFFiCE   OF   AN    £XCC0tOE« 

'^  fie  made  nimcupatively  or  by  word,  and  ao  by 
Hiaking  a  verbal  will  one  may  revoke  a  writteii- 

Pleas,  RokeBby,  Justice,  de  eadem  Cur'  and  John  Pbwelt 
junior,  one  of  the  Barons  of  the  Exchequer,  Dr.  Qxenden, 
and  other  civilians ;  where,  for  avoiding  of  the  tetliniony  oC 
two  witnesses  to  the  will,  were  produced  two  recotds»  by 
iriiich  they  were  found  severally  convict ;  the  one,  for  pub- 

tWibon^iS.      lishing  a  libel;  the  other,  for  singing  a  song  against  tbe 

government,  and  both  adjudged  to  the  pillory.  But  no  proof 
was  that  they  were  put  into  £he  pillory,  but  only  the  raoordt 
produced.  And  after  their  examination  in  the  Ecclctiaalical 
Court,  but  before  the  sentence  there,  came  the  general  par? 
don  by  which  tliey  were  pardoned.  And  the  question  was 
here,  whether  their  exanunation  and  testimony  given  in  the 
Ecclesiastical  Court  should  be  admitted  for  evidence  i  And  i; 
It  was  admitted,  that  they  being  convict,  and  adjadgod  to 
the  pillory  at  the  time  when  they  gave  their  testinMiny  ia 
the  Ecclesiastical  Court,  the  pardon  afterwards  doth  not 

s  WiUon  18.      make  their  testimony  good,  if  it  were  not  good  when  it  was 

first  taken.    2.  That  the  judgment  of  pillory  made  the  in* 

fkmy,  although  that  they  were  not  at  any  time  put  in  Aa 

pillory.    But  3.  The  great  question  of  the  case  was,  whe^ 

ther  the  conviction  and  judgment  for  these  crimas 

make  them  infamous,  and  destroy  their  testimony, 

standing  the  judgment  of  the  pillory  ?   For  it  was  said  of  tha 

one  part,  that  the  books,  as  Britton,  Co.  3,  Inst.  &c.  wblch 

speak  of  the  infiuny  by  the  judgment  of  the  pillory,  speak 

of  the  judgment  of  the  pillory  for  such  crimes  which  impoti 

deceit  and  fraud,  as  cheats,  &c.,  and  that  it  is  fttnn  -the 

nature  of  the  crime  that  the  infamy  arises,  and  not  frooi  Ikt 

Judgment.    To  which  it  was  answered,  that  it  is  the  JMdg« 

ment  upon  which  the  infamy  ariseth,  and  not  fDom.tiio  aaftoia 

of  the  crime.    And  if  one  be  convict  of  cheating,  yatshe 

may  be  a  witness  if  he  hath  not  judgment  of  the  ^piUeigr 

for  it.    Secondly,  it  is  said,  that  pillory,  although,  it  aafiar 

inftuny  by  the  common  law,  yet  by  the  capital  and4»vil  lapr 

(by  which  they  are  to  be  adjudged  in  this  case.ofA.^srill), 
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^Ml^'it  ^U  thereupon  follow,  that  jwb  by  wovd  V'^'^'^^ng 
Buy  express  the  alteration  of  his  mind  thus  far»  ^^  h/lwA. 
that  the  will  by  him  formerly  made  shall  not 
ststnd»  but  be  revoked  and  annulled ;  and  this  will 
stand  and  be  effectual,  so  as  if  he  after  die,  with- 
ootmttking  any  new  will,  or  new  publication,  or 
reaffirmance  of  the  former,  he  dieth  intestate  or 
without  a  will.  As  a  will  may  be  wholly  re- 
voked, so  also  in  part.  Hereabout  a  good  reso- 
lutioa  was  in  a  Kentish  case,  where  one  Ryete  by 
hiB'.wiU'in  writing  did  give  some  gavel-kind  land 
to  Ode  Harrison,  and  five  days  before  his  death 
said  in  the  presence  of  witnesses,  that  this  gift 
st¥>uld  not  stand,  and  that  he  would  alter  it  when 
be  eame  home ;  desiring  them  to  bear  witness  of 
his  revocation.  Now  before  he  came  home  he 
was  killed  by  the  said  Harrison,  who  caused  the 
will  in  writing  to  be  proved,  and  after  he  was 
attainted  and  hanged  for  the  murder,  and  his  son 
by  the  custom  of  Kent  (viz.  the  father  to  the  uju^ 
bMgh,  and  the  son  to  the  plough),  entered  into  Dj^siciv 
i^  land.  '  And  this  manner  of  revocation  by 


Mk'  DOt  import  infamy,  unless  the  cause  for  which  they  are 
idjodged  be  infamous ;  and  to  that  the  civilians  seemed  to 
agrea  And  after  the  council  were  withdrawn,  for  this  cause 
eoljy  as  Rokesby  and  Powel  afterwards  said  to  Levinz,  the 
asatler  not  being  infamous  by  the  canon  and  civil  law,  the 
Japeritiens  of  the  witnesses  were  admitted  for  evidence,  not- 
irilhftanding  the  judgment  of  the  pillory,  Per  i<nU  le  Court: 
md  the  sentence  in  the  prerogative  court  reversed,  and  the 
vill  sentenced  to  be  good.  Lev.  p.  3, 426 ;  Chaier  Sf  oLy. 
Heidbjif,  Esar.  Trin.  7  W.  3,  before  the  court  of  delegates 
m  SefjeentVlon,  in  Fleet-street.--<C.) 

£ 
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word  tmlj  was  held  sufficieiit,  akhough  ike  will 
in  writing  was  not  cancelled,  nor  de£aced.  And 
M.  t8  &  S9  the  like  resolution,  for  verbal  rcTocation,  is  int- 
4,  foJ.  60.  '  plied  in  the  case  of  Forse  and  Hambling:  where 
re^n'in  Uiat  ^  being  rcsolvcd,  that  a  feme*covert,  or  married 
riJ^c^aTa''  ^oiiiwi,  by  word  countermanding  and  revoking 
coontermaod.     fcr  wUl  formerly  made,  when  she  was  a  sole  or 

vHiniarried  wcHnan,  this  was  not  efiectual  nor  of 
finncey  by  reason  of  her  coverture  taking  away  the 
freedom  of  her  wML;  hereby  it  is  implied,  that 
another  ^ho  hath  freedom  of  will  may  by  word 
aufficiently  revoke  a  will  in  writing ;  and  so  was 
7  H.  6,  f.  13,    ft  since  also  admitted  in  the  case  between  Sir 

\f   mo     «Q 

£iiz.  2  sjd.  75.  Edward  Montague  and  Jeo£feries  touching  the 
Cro.*  Jaa  w.  "^^^^  of  Sir  Jo.  Jeoffcrics :  but  there  a  difference 
^^iS^s^keir  '"^^^  conceived  betwixt  saying,  I  tvill  revoke  my 
the  future,  and  m^/  (which  ouly  expressed  a  purpose  or  intent, 
present  teofe,  ud  therefore  was  no  present  revocation),  and 
Goub.  35.  saying  I  do  revoke  itj  or  it  shall  not  stand,  or  m^ 
sMod'fm*     ^^  ^^^^  ^^^  ^y  ^^^y   which  crossed  the  gift 

What  words  ^^  ^^  "^  ^®  ^*'^*  ^^^  ^  ^*^'®  "^^^  ^®  whoUy  or 
made  a  revoca-  in.  part  rcvoked  I  SO  mav  also  the  executorship  of 

tion,  Cro.  Jac  ^  n    t  i         .    .i  -tt 

115,  not  with-    one  or  more  of  the  executors,  and  yet  the  wiU 
word^^an^not  W^y  Stand  in  all  the  other  parts,  so  as  there  be 
l^kc^i^y^y    any  one  executor  or  more  unrevoked:  but  if  all 
oidiscoQise.      |>e  revoked,  then  the  whole  will  is  revoked,  be- 
cause no  will  can  stand  without  executors;   and 
this  revocation   may  be  by  word  only,  without 
being  expressed  in  the  will  or  any  other  writing. 
But  I  could  wish  all  to  express  such  revocation 
in  the  foot  of  the  will,  or  that  the  name  or  names 
of  the  executor  or  executors  so  revoked  be  ex- 
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ponged  or  blotted  out  of  the  will,  and  that  this  be 

done  in  the  presence  of  some  witnesses  to  testify   • 

the  act  and  intent  of  the  testator  ( i ). 
Again)  revocations  may  be  by  act  in  law  as  Revocation  bj 

well  as  in  fact,  or  by  direct  and  express  terms ;  ^de'a  &'& 
as  in  the  said  case  of  Montague  and  Jeofieries,  J^^^^m,  %^ 
where  land  being  devised  by  will,  and  the  devi-  ^ 
sor  after  making  a  feoffment,  though  there  were 
some  defect  in  the  livery  to  make  it  effectual ; 
or  if  he  made  a  bargain  and  sale  that  was  never 
enrolled,   or  granted  the  reversion,  but  no  at- 


(i)  The  act  of  cancelling,  being  an  equivocal  act,  in  order 
to  operate  as  a  revocation,  must  be  done  with  the  intent  to 
revoke,  and  not  bj  mbtake  or  accident.  Cowp.  5ii.8ii2 ; 
9  Vcm.  741  5  Pr.  Ch.  459 ;  1  P.  Wms.  343.  346 ;  4  East. 
S*  419;  3  B.  A;  P.  16.  And  when  it  is  done  by  a  subse* 
queot  will,  that  must  expressly  revoke  the  former,  or  apply 
to  the  lame  subject  matter;  and  be  clearly  inconsistent  with 
die  former  disposition,     i  P.  Wms.  345,  n ;  Cowp.  87 ;  7  Br. 

P.  C.344- 

Hence  a  will  revoked  by  a  subsequent  one,  but  not  can- 
odled,  was  held  to  be  republished  by  the  cancelling  the 
latter,  the  intent  being  apparent.  4  Burr.  1151  b;  3  Ch. 
R.  155;  Com.  R.  451 ;  and  see  s  Add.  116. 

Bat  a  cancelling  of  a  duplicate  will,  being  in  the  custody 
of  the  testator,  annuls  both.  Cowp.  54 ;  4  Burr.  3515 ; 
f  Vera.  74t ;  a  P.  Wms.  346. 

The  act  of  cancelling,  as  well  as  the  circumstances  under 
it  was  done,  will  be  very  nicely  looked  into ;  a  muti- 
only,  although  it  amount  to  a  cancellation,  will  not 
operate  to  revive  the  prior  will.  Moon  v.  Moony  1  Phill. 
^bgL  R.  375.  406. 

CancelliDgs  in  pencil  held  merely  evidence  of  being  marked 
for  facnre  deliberation.    3  Phill.  391 — (E.) 

£  2 
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tornment  had,  so  as  the  land  passed  not ;  yet  tit 
all  these  cases  the  will  or  gift  of  land  stood  re- 
voked (a).  But  in  case  he  had  only  covenanted 
that  he  would  have  made  such  an  estate,  and(i) 


(a)  So  a  will  countermanded  by  a  feoffinent,  and  judg' 
ment  given  for  the  plaintiff,  although  the  title  which  he 
made  for  himself  were  destroyed.  8  Rep.  93,  Fraunces** 
Cos^.— (C.) 

(1)  A  mere  deed  intended  to  operate  as  an  appoiotment 
to  uses,  but  ineffectually  made,  held  sufficient  to  revoke. 
Shove  V.  Pincke,  5  Term.  1 24.  So  a  deed  of  setUemenl, 
whereby  the  grantor  parted  with  the  whole  estate  devised, 
although  he  took  back  by  the  same  instrument  an  estate 
consistent  with  the  previous  devise.  GoodtilU  v.  Otxoay^  s  H. 
B.  516;  1  Bos.  6c  P.  576;  7  Term.  R.  399. 

So  a  fine  levied  to  such  uses  as  should  be  limited  bj  deed 
or  will,  and  none  is  afterwards  made,  the  will  made  before 
the  fine  is  thereby  revoked.  Doe  v.  DUnoi,  9  New  R.  401 . 
80  of  a  recovery  subsequently  suffered,  even  where  the  re- 
covery, on  account  of  a  misnomer  of  one  of  the  parties,  oolj 
operated  as  an  estoppel  against  the  testator  and  others  claim- 
ing under  him.     Doe  v.  Uandaff\  2  New  R.  491. 

But  a  subsequent  will  of  after  acquired  lands,  or  a  dispo- 
sition not  inconsistent  with  such  previous  will,  is  not  a  revo- 
cation thereof.     Thomas  v.  Evans^  3  East.  R.  488. 

So  a  mere  substitution  of  other  trustees,  only  operates  as 
a  revocation  pro  tanto*  Short  v.  Smiihf  4  East.  R.  41 9.  Or 
a  striking  out  one  of  several  devisees.  Larkins  v.  LarkmSf 
3  Bos.  &  P.  16. 

And  a  mere  demise  for  a  term  is  only  a  revocation  for 
that  term:  6  T.  R.  710;  7  T.  R.  399:  t.  e.  the  devisee  takes 
the  estate  subject  to  the  lease. 

In  equity  the  rule  of  revocation  is  founded  altogether  on 
the  same  grounds  as  those  which  are  admitted  at  common 
law,  and  to  the  same  extent  where  the  subsequent  devises. 
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not  done  it ;  this  was  held  to  be  no  revocation. 

And  so  by  some,  in  case  he  do  but  make  a  lease,  i  i^i*  Abr. 

615,  pi.  s. 

gnntB,  &c.,  are  only  partial.  2  Ves.  jun.  428.  595.  603. 
AmbL  31 ;  3  Ves.  jun.  650;  a  Vem.  679;  3  P.  Wma.  169. 
«24-  436 ;  3  Wib.  6. 

A  mortgage  therefore  for  a  term  is  no  revocation;  and 
if  it  be  in  fee,  as  such  act  is  considered  at  common  law 
odIj  in  the  light  of  a  pledge  for  the  debt,  and  that  when 
discharged  the  estate  reverts  to  the  mortgagor  unaltered, 
neidier  can  the  latter  operate  as  a  revocation ;  6  Madd. 
tsi.  And  a  conveyance  or  charge  for  the  payment  of 
ddits  being  analogous  thereto,  is  no  further  an  alteration 
of  the  estate  than  to  let  in  the  particular  purpose  for  which 
the  coDveyance  or  charge  was  created,     a  Ves.  jun.  438. 

And  a  subsequent  conveyance,  where  it  only  confirms  die 
testator^s  right  and  intent,  of  which  he  had  only  an  equi- 
table estate  before,  is  without  either  the  rule  or  the  principle, 
and  the  devisee  acquires  both  the  equitable  and  legal  interest. 
8  Vem.  679;  3  P.  Wms.  169. 

Hie  revocations  implied  by  operation  of  law,  arise  from 
acta  wluch  import  an  intention  to  revoke;  thus,  any  the 
least  alteration  or  new  modelling  the  estate.  11  Mod.  170; 
3Atk748.  803;  4  Burr,  i960;  1  Wils.  310;  a  Ves.  jun. 
431.  600;  and  6  Ves.  jun«  22a.  Secondly,  imperfect  con- 
vqrances,  though  nugatory ;  as  in  3  Atk.  803 ;  7  Ves.  378 ; 
3?.  Wms.  163;  3  Wils.  6. 

And  a  mere  covenant  to  convey  the  devised  estate,  as  it 
mqr  be  enforced  in  equity,  is  sufficient ;  and  even  where  the 
revocation  is  evidently  opposed  to  the  testator's  intention. 
Ambl.  618.  653;  3  Atk.  803.  741 ;  «  P.  Wms.  718 ;  2  Ves. 
Jan.  431 :  Dick.  R.  397.  Even  a  disseizin  has  the  same  effect. 
8  Vet.  JOB.  282.  llie  same  rule  holds  also  as  to  leases  for 
;  3  P.  Wms.  170 ;  and  chattel  leases,  where  specifically 
1  Ambl.  571;  2  Atk.  597;  3  Atk.  174.  199?  ^  ^r. 
Ol  C  a6i ;  2  Br.  Ch.  C.  291 ;  1  P.  Wms.  597 ;  2  Ves. 
418 ;  but  not  otherwise. 

E3 
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leaving  the  fee-simple  ag  it  was ;  but  of 
^isre ;  and  if  a  diffi^rence  may  not  be  bet 
making  a  lease  for  years  and  a  lease  for 
yfhjictL  alt^reth  the  freehold.  If  a  lease  for  tw/ 
years  be  boquealhod  to  J.  S.j  and  after  the 
tator  maketh  a  lease  for  fifteen  years,  reser 
a  rent;  I  take  tiiis  to  be  no  revocation  of 
be<)uest :  but  if  the  testator,  after  this  will  m 
take  a  new  l^ase  fQv  a  longer  term,  so  a;^ 
former  lease  is  siurrendered  in  fact^  or  in  ] 
liiis  must  needs  be  a  revocation  of  the  beqi 
or  at  least  an  annuUation  thereof;  and  thai 
though  the  bequest  were  generally  of  his  k 
not  mentioning  the  number  of  years ;  for 
which  he  now  hath  is  another  lease,  and 
that  which  he  had  at  the  time  of  the  mdiinj 
the  will.  So  if  one  give  his  black  geldinfi 
wil),  and  after,  before  hi^  death,  he  selleu 
gfiveth  away  jthat  horse,  and  buyeth  anotheir  fa 
one ;  this  new  gotten  horse  shall  not  pass  by 
will,  because  it  was  not  the  testator's  at  the 
AndvicLsAtk.  q(  inaking  his  will.  So  also  if  the  crop  in 
bam  he  bequeathed  in  October,  and  the  par^  1 
till  that  time  twelve  months,  having  sold  that  fC 


And  wiienever  sttoh  Mheeqiient  ooov^ysDce  bss 
iddooed  or  oUained  bj  ieauddtoDl  mmos,  it  will  not  d 
the  prior  deviia    3  B«rr.  1&44;  3  Br.  Ch.  C.  isfi* 

So  wfatre  the  testator  mtde  the  second  disposition  1 
«  mistake  of  finrts,  as  the  supposed  death  of  the  first  dv 
3  Ves.  Jan.  391.  Or  where  the  conveyanee  is  void  am 
operative.   9  Bing.  i36.-*(£.) 
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md  ianed  a  new,  this  later  crop  shall  not  pass  by 
the  willy  and  the  form^  cannot  (a). 

Again,  as  revocation  may  be  by  alteration  of 
the  estate  of  the  devisor  in  the  land  devised ;  m 
may  it  also  be  by  alteration,  in  some  case,  of  the 
state  or  quality  of  the  person  of  the  devisor  (2). 


(fl)  Note.  The  statute  does  not  extend  to  implied  revoca- 
tiont.  1  Rol.  Abr.  615,  pi.  6.  See  Darley  v.  Darlejf^ 
3  Wilson,  Tiin.  7  Geo.  3.  Nor  to  personal  estate.  Doug, 
35,  944,  n,  s  (i)r-(C.) 

(1)  Since  the  statute^  the  rule  of  impljring  the  testator's 
intention  to  revoke  a  good  existing  will  from  any  act  which 
sitters  the  nature  of  his  estate,  has  been  much  infringed  and 
altered;  the  subsequent  act  of  the  devisor  to  work  a  revocar 
lioii  most  be  complete^  and  actually  effect  such  alteration. 
S  Vet.  Jan.  6s^,  664.  So  we  have  seen  the  conveyance  must 
aber  or  pass  the  whole  estate,  or  the  revocation  will  only 
be  pro  tmtio.  Cowp.  go,  and  supr.;  a  Eq.  Ca.  Abr.  418; 
a  Vem.  720;  Pr.  Ch.  515. 

In  all  cases  of  snch  revocations  implied  by  operation  of 
lav,  it  aeema  fully  settled  that  no  parol  declarations  in  favour 
af  the  will  can  be  received  in  evidence  to  repel  the  presump- 
tion  raised  by  such  operation  of  law.  GoocUidc  v.  Otwajf^ 
%VLVL  516;  1  Ves.  440.  489. 

Ibis  rule  has,  however,  been  doubted  in  the  case  of  a 
revocation  implied  from  marriage,  and  the  birth  of  a  poethu* 
MM  child.    8  H.  Bl.  592 ;  7  Ves.  353^£.) 

(a)  &  ia  now  an  acknowledged  rule,  that  marriage  and 
iim  hirib  af  a  child,  whether  posthumous  or  otherwise,  ope* 
fSla  as  a  revocation  of  a  will  of  lands.  Doc  v.  LamwUre^ 
S  Tasm>  B.  40.  But  either  of  these  taioXa  occurring  singly 
isa  Bol  anffieient.     Shpherd  v.  Shepherd^  5  Term  R.  4^* 

aad5U  a 
And  if  the  will  contemplates  a  provirioo  for  wch  eveats^ 

£  4 
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As  if  a  woman  sole  make  a  will,  and  after  take 
a  husband,  this,  without  any  more,  as  is  resolved 
in  the  said  case  of  Forse  and  Hambling,  doth 
work  a  revocation  or  annuUation  of  the  will  (a); 
for  that  else  it  should  be  then  irrevocable^  since 


(a)  So  the  taking  of  husband  and  corertiire  at  the  time 
of  her  death,  was  a  countermand  of  the  will  of  the  wife  made 
before  the  coverture.  Coke's  4  Rep.  61,  Forse  and  Ham^ 
bl§ng*i  Case,  and  the  same  rule.— <C.) 

they,  are  no  revocation.     Kennebel  v.   Scrajton,  s  East. 

R.  530. 

So  where  the  will  provided  only  for  children  by  a  former 
marriage,  and  the  after-taken  wife  and  her  children  were 
provided  for  by  a  settlement,  it  was  held  not  to  be  a  re- 
vocation.  7  Ves.  jun*  348.  But  where  the  will  provided 
for  children  then  living,  and  with  which  his  wife  was 
then  enseintf  yet  after-bom  children  and  a  large  increase 
of  property,  coupled  with  declarations  of  his,  held  to  ope* 
rate  as  a  revocation.    Johnston  v.  Johnston,  i  FbSl,  EccL 

R-  445- 
So  where  a  will  was  revoked  by  a  deed  of  settlement,  but 

was  revived  by  a  codicil  made  after  the  deed,  and  afterwards 

the  party  married  and  had  children,  yet  held  that  the  will 

was  not  thereby  revoked,  inasmuch  as  the  will,  settlement 

and  codicil  all  contemplated  those  events.    Jackson  v*  JETtir- 

hck,   2  Eden's  Rep.  263.     So  in  the  case  of  a  power* 

1  Russ.  264. 

Recognised  in  Doer.  Staple,  2  T.  R.  695 ;  2  P.  Wms.  624 ; 

2  Br.  Ch.  C.  544,  Nor  will  it  revive  by  the  wife's  surviving 
her  husband.  Burr.  Ecd.  Law,  47.  Where,  howjever,  her 
wOl  operatea  as  an  appointment  of  uses  under  a  power, 
executed  by  her  before  marriage,  it  will  not  be  defeated  by 
her  after-coverture.  2  T.  R.  695.  And  see  Sheath  v.  York, 
1  Ves.  &  B.  390;  HoUway  v.  Clarke,  1  PhiU.  EccL  R.  339; 
and  Emerson  v.  Bavile,  lb.  342. 
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she,  haTing  lost  the  freedom  of  her  will,  cannot 
actually  and  directly  make  a  revocation,  as  we 
hefore  have  showed.  But  notwithstanding  her 
will  be  revoked,  yet  in  case  her  husband  before 
or  after  marriage  with  her  were  bound  or  cove- 
nanted, to  perform  this  woman's  will,  if  he  so 
do  not,  by  payment  of  the  legacies  therein  be* 
queathed,  his  bond  or  covenant  will  stand  good  * 

and  be  sueable  against  him :    as  was  adjudged 
touching  the  will  of  Elizabeth  Smaleman,  married  Cro.  £i.  tr. 
after  her  will  made  to  one  Wood,  who  first  was  3^^;  5^;  **^" 
bound  to  perform  it.    Yet  another  case  there  is  of  " '" ""; ''["  "** 

■  ought  to  be 

alteration  in  the  state  of  the  testator's  person  which  proVed.  bat  ao 
makes  no  revocation  of  his  will ;  as  if  he  being  of  which  be  u 
sound  mind  and  ability  make  a  will,  and  after  form.  ^^'~ 
becometb  frantic.     In  this  case  this  is  no  revoca- 
tion ;  so  as  his  will  stands  till  his  death  irrevo- 
cable, if  he  recover  not.     Now  of  a  will  revoked 
there  may  be  a  revivor  by  a  new  publication ;  and 
thereof  now. 


It  18  however  said,  that  the  presumption  of  revocation  by 
marriage  and  birth  of  children,  may  be  rebutted  by  evideoce 
of  strong  intention,  but  the  Court  must  be  unequivocally 
sttisfied.    2  Add.  455. — (£.) 
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Of  new  puJUkaticm* 

Having  showed  how  a  will  may  be  revoked, 
and  so  lose  its  force ;  let  us  now  see  how,  without 
making  a  new  will,  that  so  revoked  may  be  re- 
vived  and  set  on  foot  again.  And  that  is  divers 
ways.  As,  first,  by  a  codicil  annexed  after  diere- 
nnto;  as  was  resolved  between  Beckford  and 
Pamecot(a),  in  tibe  King's  Bench  (&).    Secondly, 


(fl)  Cro.El.493. 

(6)  CodtciUtUf  a  codicil,  it  a  dtminative  of  Codex^  a  book, 
and  is  mosi  properly  defined  after  this  manner;  CaiiciUM$ 
e$t  voluntatis  moitra  juMa  Mst^tentia  de  eo  quod  qui$  pott  mor^ 
iCfn  tuam  Jieri  vellet  absque  executoris  consUtutione.  A  codi- 
cil is  a  just  sentence  of  our  will,  concerning  that  which  any 
one  would  have  to  be  performed  after  his  death,  without 
the  appointing  of  an  executor.  Bj  fbroe  of  which  wordsy 
ahque  exeeuioris  coustiiuUonef  a  codicil  is  made  to  diCer 
i^om  a  tastament :  for  as  a  testament  cannot  consiat  or  be 
without  an  executor,  so  a  codicil  cannot  admit  of  aa  execu- 
tor, being  an  unsolemn  last  will.  And  codicils,  when  first 
iavantod,  ware  only  used  when  the  testator  had  not  oppor* 
tunity  to  make  a  testament,  by  reason  of  the  manifold  so- 
lemnities thereof;  or  eke  as  additions  to  the  testament  made, 
when  any  thing  was  omitted  therein ;  or  something  in  audi 
testament  which  the  testator,  upon  better  advice  and  consi- 
deration, would  alter  or  retract.  And  a  codicil  may  be 
made  either  in  writing,  or  without ;  and  by  him  which  dieth 
intestate,  or  by  him  which  dieth  with  a  testament.  And 
if  it  be  made  by  a  person  which  dieth  intestate,  the  legacies 
therein  given  must  be  paid  by  him  that  shall  have  the 
administration  of  the  goods  of  the  deceased.  And  if  the 
codicil  be  made  by  him  which  hath  a  testament,  then,  whe- 
ther the  same  be  made  before  or  after  the  testament,  it  is 
reputed  parcel  thereof,  and  is  to  be  performed  as  well  as 
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hy  adding  any  thing  to  tbe  will,  or  making  a  new 
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ifae  CeslMaeBi :  «uil6M|  being  mads  bdfiwe  tbe  testamenty  it 
appear  to  be  revoked  in  the  testament,  or  to  be  contrary 
thereunto.    And  codicils  and  testaments  do  botli  agree  in 
tU  efficient  €ause;  because  ererj  person  which  can  make 
a  testament  may  also  make  a  codicil,  and  ^  contra^  but  they 
hare  diyera  contrary  effects.    For  first,  whereas  no  man  can 
die  with  two  testaments,  beqause  the  latter  doth  revoke  the 
fonooer;   yet  a  man  may  die  with  divers  codicils,  and  the 
latter  doUi  not  hinder  or  revoke  the  former.     And  secondly, 
if  two  testaments  be  found,  and  it  does  not  appear  which 
was  the  former  or  latter,  both  testaments  are  void;   but  if 
two  codicHa  be  found,  and  it  cannot  be  known  which  was 
firit  or  last,  and  one  and  the  same  thing  is  given  to  one 
peiBon  in  one  codicil,  and  to  another  person  in  another  co- 
dicil, the  codicils  are  not  void,  but  the  persons  therein  named 
ooght  to  divide  that  thing  betwixt  them  (i).— (^0 

(i)  A  codicil  reciting  the  previous  devise  of  all  his  lands 
to  tnisiees,  revoking  the  same  so  &r  as  related  to  certain  of 
those  trustees,  and  devismg  all  the  said  lands  to  others  to 
the  same  trusts,  declaring  such  codicil  to  be  part  of  his  will, 
was  held  a  republication,  but  not  to  convey  after-purchased 
lan^a.  Lady  StnUhmare  v.  Boxoes^  7  Term  R.  482.  So  a 
codicil  signed  and  duly  attested,  **  to  be  taken  as  part  of 
his  will,'*  operates  to  confirm  a  will  of  lands  contracted  for 
bat  conveyed  after  the  making  such  will,  but  before  the 
codicil.  QoadtUh  ▼•  Meredith^  a  M.  &  S.  5 ;  and  Htdme  v. 
figrgo^,  1  Mer.  R.  985. 

And  a  codicil  devising  after-purchased  copyholds  to  his 
|on  in  fee,  irb^e  the  will  h^d  devised  his  other  property  to 
fhe  si|me^  ch^ged  with  payment  of  his  debts,  was  held  to 
sqpiiblish  the  wiU,  so  as  to  make  the  copybold^  charge^le. 
Bmiey  v.  Eyt^n^  1  Mer.  R.  128. 

To  alter  a  previous  will  of  lands,  the  same  statute  re- 
qnises  such  codicil  to  be  in  writing,  and  signed  by  the 
defiscNr,   or  some  other  in  his  presence  by  his   express 

directhwis. 
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executor.   Thirdly,  by  express  speech  or  word  that 
it  should  stand,  or  be  hb  will  (a) ;  as  I  conceive 


(a)  A  codicil  may  be  added  by  parol  to  a  will  in  writiDg, 


directions,  and  be  attested  in  his  presence  by  three  or  four 
credible  witnesses,  i  P,  Wms.  344,  and  n.  1 ;  Dougl.  244, 
n.  a ;  1  Ves.  jun.  11.  But  a  codicQ  making  some  revocations 
and  further  alterations,  which  was  afterwards  cancelled  and 
the  will  interlined,  was  held  not  to  revoke,  upon  the  evi- 
dence of  apparent  intention.  Utterson  ▼.  UUerson^  3  Ves. 
&  B.  122.  Where  a  man  has  only  disposed  of  part  of  his 
personal  estate  by  will,  he  may  also  bequeath  the  residue  by  a 
nuncupative  codicil.  Raym.  334,  and  Com.  Dig.  Devise  (C.) 
But  he  may  not  repeal  a  will  of  personal  estate  by  parol  or 
nuncupative  will,  unless  the  same  be  reduced  to  writing,  and 
attested  by  three  witnesses  at  least  to  have  been  read  to 
and  allowed  by  the  testator  in  his  lifetime.  29  Car.  2, 
c.  3,  s.  6. 

Indeed,  after  a  series  of  conflicting  authorities,  it  seems 
now  decided,  that  a  codicil  duly  executed,  though  it  only 
refer  without  being  annexed  to  the  will,  and  whether  it  re- 
late to  real  or  personal  estate,  operates  as  an  implied  re- 
publication of  the  will.  1  Ves.  437. 485;  Ambl.487;  Cowp. 
150;  and  1  Ves.  jun.  486;  and  see  all  the  cases  cited  and 
discussed  in  1  Saund«  277,  n.  d. 

.  The  former  distinction,  whether  annexation  alone  might 
demonstrate  the  testator's  intention  to  set  up  the  will,  seems 
therefore  now  to  have  been  abandoned  and  merged  in  the 
above  rule. 

But  it  seems  that  a  codicil,  though  effectually  executed 
to  pass  lands,  cannot  by  merely  reciting  the  will  (by  which 
they  are  devised)  give  it  operation  under  the  statute,  where 
it  has  not  itself  been  duly  executed.    Prec.  Ch.  270. 

And  codicils,  however  numerous,  are  effectual  where  not 
inconsistent  with  one  another,  l  Show.  549;  1  Ves. 
iSj^E.) 
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to  have  been  the  better  opinion  in  the  said  case 
of  Montague  and  Jeofferies,  wherein  yet  was 
much  diflference  of  opinion,  both  touching  revo- 
cation and  new  publication  (a).  If  a  man  having 
made  a  former  will,  do  make  a  later,  which  is 
more  than  a  bare  revocation ;  yet  if  afterwards,  44  Ats.  p.  36. 
lying  upon   his  death-bed  and  speechless,  both 


and  this  parol  codicil  shall  be  put  in  writing,  and  affixed  to 
the  will  as  a  codicil ;  and  this  may  as  well  be  done,  as  a  will 
in  writing  may  be  revoked  by  parol,  concerning  goods,  in  the 
life  of  the  testator.  Hil.  22  Car.  1,  and  Pasch.  23  Car.  1, 
m  B.  R. ;  vide  stat  39  Car.  2,  c.  3,  by  which  no  will  in 
writiDg  of  any  personal  estate  shall  be  repealed  by  words 
only,  except  the  same  be,  in  the  life  of  the  testator,  com- 
mitted to  writing,  and  read  to  him,  and  allowed  by  him,  and 
that  proved  by  three  witnesses ;  s.  22. 

And  the  usual  form  of  a  codicil  is  as  followeth :  viz. 

Be  it  known  unto  all  men  by  these  present s^  That  tohereas 
If  A.  B.  ^  C.  &c.  have  made  and  declared  my  last  noill  and 
testament  m  witinfr^  bearing  date,  Sfc:   I  the  said  A.  B.  by 
this  present  codicil  do  confirm  and  ratify  my  said  last  toiU  and 
testament^  and  do  give  and  bequeath  unto  D.  E.  of  F.  my,  S^c* 
And  my  will  and  meaning  m,  that  this  codicil  or  schedule  be, 
and  be  adjudged  to  be  pari  and  parcel  of  my  last  toill  and 
testament ;  and  that  all  things  herein  contained  and  mentioned 
be  faithfully  and  truly  performed,  and  as  fviiy  and  amply  in 
eoery  respect,  as  if  the  same  were  so  declared  and  set  down  in 
my  last  will  and  testament.     In  witness  whereof,  I  the  said 
A.  B.  have  hereunto  set  my  hand  and  seal  this  day  of 

A.  D.  17— .    — (C.) 

(a)  In  the  case  of  Beckford  and  Pamecot,  according  to 
Cro.  £1.  493,  and  vid.  2  Atk.  599,  it  was  adjudged  a  new 
publication  on  words  spoken  by  the  testator,  and  not  by  an- 
nexing the  codicil ;  for  whether  that  would  have  been  so, 
three  Judges  doubted  against  one.— <C.) 


these  wills  be  (kliv^red  into  bis  hatkl;  and  he  re- 

quired  to  deliver  to  one  of  his  friends  about  him* 

that  will  which  he  would  haTe  to  stand,  and  to 

keep  in  his  hand  the  other,  and  he  thereap6& 

deliyereth  to  the  minister,   or  other  hi6  neigh* 

hours,  the  first  made  will,  retaining  in  his  hand 

44  Ed.  5.  f.  ds.  the  later,  as  was  done  in  the  time  of  Edward  the 

Third ;  here  the  former  will,  though  made  void 

many  years  before  by  the  later,  is  revived,  and 

shall  stand  as  the  party's  will.     But  now  put  the 

case  that  a  bequest  at  the  first  is  void ;   yet  by 

publication  after  it  may  be  good ;   as  if  one  give 

to  Sarah  his  wife  a  piece  of  plate,  or  other  thing, 

and  hath  no  such  wife  at  the  time,  but  after  mar- 

rteth  one  of  that  name,  and  l!hen  publisheth  his 

Co.utt. 111.    will  again:    now  this  shall  be  a  good  bequest. 

3^.  585.^**'    So  if  one  devise  lands  or  goods  which  one  hath 

siSTisTfVaa.   ^^  J  ^^  ^^  ^^^  ^^  purchase  the  same,  and  then 

11  Mod.  it3.    say,  that  his  will  before  made  shall  stand,  or  be 

iiolt  •  Jtiep.  ,  * 

240. 244. 747.   his  wiU,  it  shall  be  a  good  will  and  bequest ;  fot 

Fitsicib  S40 

SwiDb.'88.  '     this  in  efiect  is  a  new  making  (a)    And  though 

Gilb.  Law  of 

DeTiiet41.1S4.  -*— — -— — — — 

146. 

ft  Bac.  Abr.  49.      (fl)  ^rror  upon  a  judgment  in  ejectment,  where  upon  spe- 

£q.  Abr.  172.     cial  verdict  the  case  was,  Robert  Berager  had  issue  his  first 

pll^s.      *     '     ^°  William,  who  had  issue  tlie  wifb  of  the  lessor,  and  a 

3  &  4  P.  &        second  son  Robert,  who  had  also  a  son  Robert,  grandson  to 

^'  the  first  Robert.     Robert  the  grandfather  devised  the  lands 

in  question  in  these  words :    *^  I  give  my  land  in  TiUing  to 

my  son  Robert  and  his  heirs;   and  I  give  to  my  grandson 

Robert  50/.    Also  I  give  to  my  great  grand-daughter  «7.  5. 

100/."    Robert  the  second  son  dieth  in  the  life  of  his  father, 

after  which  Robert  the  devisor  made  a  codicil,  by  whidi  he 

deviseth  part  of  the  lands  which  he  had  devised  to  Robert 

his  son  to  Judith  his  daughter,  and  after  that  he  republished 
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most  of  die  precedent  cases  be  of  revocation  of 
particuhr  parts  of  the  will,  and  not  of  the  total ; 

hb  win  by  word  without  writing ;  and  said,  that  Robert  my 
grandson  shall  ha,re  or  take  by  niy  last  will  as  Robert  my 
son  should  have  done,  and  afterwards  died.  And  the  ques- 
tion was,  if  Robert  the  grandson,  being  the  defendant  in  the 
ejectment,  and  also  here,  should  have  the  land  by  virtue  of 
this  will  and  republication,  or  the  wife  of  the  lessor,  daugh- 
ter oad  heir  of  William  the  first  son.  And  it  was  adjudged 
b  the  CoBunon  Pleas,  by  the  opinions  of  North,  chief  justioi^ 
Atkins  and  Windham,  against  the  opinion  of  Scroggs,  that 
Robert  the  grandson  should  have  it.  And  now  it  was 
argiied  that  this  judgment  was  erroneous,  because  that, 
1.  Grandson  and  Hon  are  different  names  of  appellation,  and 
denote  diffi»rent  persons.  2.  Lands  may  not  pass  by  will, 
unless  it  be  in  writing.     3.  The  devisor  himself  took  notice 

10  his  wiU  of  the  difference  between  son,  grandson,  and  great- 
grandson,  and  made  devises  to  several  persons  by  these  se- 
veral names.  4.  The  republication  by  word  would  not  sup- 
ply the  defect  of  this  will,  which  being  of  lands  ought  to 
be  in  writing.  5.  The  republication  itself  took  notice  of 
the  diversity  of  the  appellations,  sciL  "  My  grandson  Robert 
shall  have,  &c.,  as  my  son  Robert  should  have  had."  It  was 
agreed,  that  the  republication  would  aid  a  will,  if  words  are 
in  it  capable  to  be  aided.  As  the  Lord  Chene/s  case,  a 
devise  to  William,  and  he  had  two  Williams,  it  might  be 

averred  which  William  was  intended,  because  the  word  Wil-  q^.  £1, 495^ 
liam  was  in  the  will :  and  3  Cro.  493,  Beckford  and  Par-  Beckford  v. 
necote,  a  devise  of  all  his  lands  in  Aid  worth,  and  after  the     ^  ^^  ^' 
will  he  purchased  others,  and   then  republished  the  will ; 
sD  pass,  because  words  sufficient  in  the  will.     But  here  he 
hadi  the  word  grandson  in  the  will  in  writing,  and  this  case 

11  all  one  with  Bret  and  Rigdcns  Case,  Plowd.  Com.,  and  Bret  and  Rig- 
Hartrop's  Case^  3  Cro.  243 ;  and  the  opinion  of  Popham  and  dcn,Tnn.iOEI. 
Fanner,  m  Fuller  and  Fullers  Case,    3  Cro.  422,  423,  is  Hartrop's case* 
denied  by  the  other  two  Judges   there,  sciL  Gaudy  and  »"  C*"'"  War- 
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yet  first,  be  it  considered,  that  that  part  so  re-* 
voked  was  in  effect  the  substance  of  the  will; 
next,  it  is  easily  discerned,  that  if  one  part  be  re- 
vocable, so  is  another  also.  And  thus  revoca^ 
tion  may  spread  itself  over  the  whole:  nay^ 
doubtless  the  whole  uno  fiatu  may  be  revoked,  as 
well  as  by  parts.  And  as  the  velleitieSy  or  dis- 
posing parts  of  the  will,  are  revocable  and  reviv- 
able  by  new  publication,  as  aforesaid ;  so  is  also 
the  constitution  of  executors.     As  if  one  of  die 


dor*  was  not  Clench,  and  the  case  there  adjudged  in  another  point.  But 
Cr?Er1?43.  but  ^^^  ^^®  defendant  in  the  error  it  was  said,  here  is  a  good 
a  Meliat  In-  foundation  in  the  words  of  the  will,  and  the  intention  of 
Swarded  "  *^°*  "^^  ^®  Supplied  by  matter  dehors.  Grand  is  no  other 
because  office  than  an  addition  to  son^  for  to  distinguish  between  son  ani 
7*!d**T""^  grandson,  both  being  in  life  at  the  time  of  making  the  wil\» 
55  £1.  but  when  the  son  was  dead,  as  he  was  at  the  time  of  ^^ 

FoUer  ▼.  Foller,  republication,  the  grandson  might  well  be  understood  M 
S^\^L!*?*««  the  name  of  son.  And  if  a  man  hatli  no  son,  but  a  gra^^' 
EU  son  named  Robert,  and  deviseth  lands  to  his  son  Robert,      ^ 

^  grandson  shall    take    them,    according   to    the  opinion.        ^ 

Walmsley ;  Owen,  88.  And  here,  although  that  at  the  vc^^ 
ing  of  the  will  he  had  a  son  Robert,  and  a  grandson  Rofa^^  ^ 
yet  at  the  republication,  which  is  a  new  making  of  the 
he  had  only  a  grandson  Robert ;  he  taketh  it  by  the  nt 
of  son,  so  long  as  the  name  of  baptism  is  rightly  ex] 
and  there  is  no  other  to  take  it.  Scroggs,  then  chief 
tice  in  B.  R.,  held  to  his  former  opinion  which  he  heli 
C.  B.,  and  said,  that  he  was  not  at  any  time  satisfied 
the  judgment  there,  and  that  the  judgment  ought  to  ' 
reversed.  Dolben,  Justice,  semUe  contre :  aeteri  nil  d^  ^ 
See  1  Vent. "  runiy  et  adjomatur.  But  afler,  as  Levinz  heard  by  oth^^''^ 
?*i  J  -.^        ^®  judgment  was  reversed.     2  Lev.  243,   Strode  v.  ^^^'' 

1  Mod.  zo7,  ^  _  ^ 

t  Mod.  513.        »'«^*''-— (C.) 
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executors  names  be  stricken  out,  and  afterwards  Exeeyton  rew- 
a  stct  be  written  over  his  head  by  the  testator  or  ^ 
by  his  appointment,  now  is  he  a  revived  executor. 
So  if  the  testator  express  by  word,  in  the  presence  By  wwdt. 
of  witnesses,  that  the  party  put  out  shall  yet  be 
executor.     But  now  I  mean  where  the  executor's  ^  »«>»  mutt 
name  is  not  so  blotted  out  but  that  it  may  be  read  in  the  wui. 
and  discerned,  for  else  the  stet  is  upon  nothing ; 
and  if  the  verbal  re-affirmance  should  renew  his 
executorship,  then  must  the  will  be  partly  in  writ- 
ing and  partly  nuncupative,  his  name  not  being 
to  be  found  in  the  written  will. 

But  great  alterations  being  made  in  these  cases 
by  Stat  2y  Car.  2,  c.  3,  the  directions  of  that 
statute  must  be  observed. 
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TESTATOH  S 


DEATH,    BEFORE    ANV    WILL    BE 


Here  we  will  consider  these  several  things  : 

1 «  What  is  wrought  by  a  gift  rf  a  thing  wiam  md 
kwnon;  as  the  white  horse,  the  red  cow,  4c.  2.  What 
by  a  bequest  to  an  exeotUor.  3.  What  is  wrought  ^  4 
release  in  the  wiU  to  a  debtor,  4.  What  by  nuMsg 
a  debtor  or  creditor  an  executor. 

AS  touching  the  first,  vii.  the  bequest  of  a 
chattel,  real  or  personal,  which  the  testator  had 
in  possession:  notwithstanding  that  if  the  said 
testator  had  by  his  deed  or  writing,  or  but  by 
word  on  his  death-bed,  or  before,  given  these 
his  goods,  and  died  before  they  had  been  taken, 
he  to  whom  they  so  were  given  might  have  taken 
them  (a) ;  yet  in  this  case  of  gift  by  will,  neither 

(a)  That  a  legatory  may  not  of  his  owo  authori^  take  the 
legacy  and  serve  himself,  but  must  receive  the  same  at  the 
hands  of  the  executor ;  except  in  some  cases,  as  where  the 
legatory  is  possessed  of  his  legacy  at  the  time  of  the  teita« 
tor's  death ;  for  in  such  case  he  may  retain  and  keep  it,  if 
there  be  sufficient  assets  besides  in  the  executor's  hand  to 
pay  the  testator's  debts ;  or  if  the  testator  give  licence  to 
the  legatory  to  enter  to  his  legacy,  then  he  may  do  it  with- 
out the  executor's  consent ;  and  if  he  be  both  l^atory  and 
executor,  then  he  may  serve  himself.  Swinb.  p.  4,  a.  4, 
n.  33 


k. 
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1  the  legatee,  viz.  he  to  whom  they  are  be^  i  &  s  p.  and 
nthedy  either  take  them  or  recover  them  from  and  139.6!** 
executor,  or  e  stranger  take  them  by  any  suit  ^^J^  ^[  ^  ^' 
law,  for  that  he  hath  no  property  in  them ;  ^^  co  "ibT"' 
>  if  the  bequest  be  to  himself  who  is  made  ^t-. 
eater,   be  it  of  a  lease,  plate,  chattel,  &c.,  Soreaoifed 
'shall  not  vest  nor  settle  in  him  as  legatee,  £LuiB.B.«iiiy 
IS  executor  (1),  until  express  (wr  implied  elec*  p^J![i,?nS;& 
;  but  he  is  to  have  and  take  the  same  by  way  i*™*  ^^-  ,.^. 

J         J    See  more  of  this 
tit.  Legacy; 

■■^""""■"■""■■"— """"'"—■■"——""""—"'"""'"'— ~"'"""^'~~—'""   and  of  the  as- 
sent of  one  exe- 

ke  took  a  good  difference  in  Nedon  v.  Sharp,  Cr.  £i.  ^^^^  *^^hi  •^^ 
when  a  bond  is  for  the  payment  of  a  lesser  sum  at  a  b.  is  Co.  4r. 

0  come,  it  shall  be  a  eood  plea  aeainst  the  legatee  Plowd.  620. 

'  643  Dver  t77 

5  the  day  (if  he  sues  for  a  legacy),  for  it  is  a  duty  pre-  5^  sir.  70.      ' 
'  by  the  condition ;  otherwise,  where  a  statute  or  obli- 

1  is  for  the  performance  of  covenants,  or  to  do  a  col- 
1  thing ;  there,  until  it  be  forfeited,  it  is  not  any  plea 
rt  a  l^atee,  for  peradventure  it  shall  never  be  forfeited, 
tty  lie  tn  perpetuum,  and  by  such  means  no  will  should 
fformed ;  but  in  such  case,  the  executor  shall  make  a 
tknial  delivery  of  the  legacy,  (so/.)  if  the  obligation  be 
ared,  then  the  legatee  to  re-deliver  the  legacy.    Rolls 

DSD  devised  goods  to  A.  and  B.,  the  executor  assented 
legacy,  and  then  A,  died ;  the  executor  of  A.  sued 
ecclesiastical  court  for  the  part  of  A.,  for  by  the  ec* 
itical  law  tliere  is  no  survivor  in  such  case.  B.  sued 
prohibition  and  declared,  and  upon  demurrer  and  ar- 
tt  adjudged,  that  the  prohibition  should  stand ;  for  by 
Kfit  of  the  executor  the  interest  is  vested  and  become 
fed,  and  governable  by  the  common  law.  3  Lev.  209, 
•i  V.  Siukdif^C.) 


For  that  is  his  first  and  general  authority.    3  Bac. 

F  2 
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of  legacy  (i).  And  the  reason  in  both  cases  ia 
this,  viz.  that  the  law  prefers  debts  and  the  satis- 
faction of  them  before  legacies,  and  ties  execu- 
tors also  to  that  rule ;  and  therefore  will  transfer 
nothing  from  or  out  of  the  executor,  till  he  hay- 
ing considered  of  the  state  of  the  debts  to  be 
paid,  and  goods  out  of  which  the  same  are  to 
be  paid,  shall  find  that  safely  this  or,  that  legacy 
may  take  effect  without  making  any  defect  in 
payment  of  debts,  or  drawing  upon  him  and  his 
own  goods  any  damage  or  loss,  as  a  waster,  and 
thereupon  shall  assent  to  such  legacy  (2).     Thus 

(1 )  Quare^  if  this  should  not  be  assets,  otherwise  it  seemi 
insensible.  He  is  indeed  incompetent  either  to  assent  or 
elect  until  such  consideration  passed,  except  at  the  risk  pf 
his  personal  liability ;  for  on  failure  of  assets  to  satisfy  debts, 
such  an  assent  would  be  an  admission  of  assets  to  charge 
him.  Even  after  payment  of  debts,  he  still  holds  the  resi- 
due in  his  character  of  executor,  until  he  hath  made  hii 
assent  or  election  by  some  express  act,  or  from  which  it 
may  be  implied.  Com.  Dig.  Adm.  c.  5.  What  acts  amoun 
to  such  an  assent  or  election  will  be  seen  hereafter. 

Nor  can  he  give  himself  preference  in  respect  of  a  legac} 
as  he  may  in  case  of  debts.  He  is  equally  obliged  to  refuik 
and  even  where  the  legacy  is  specified  to  be  a  remunen 
tion  for  executing  a  trust.  4  Bac.  Abr.  417  ;  2  Vern.  434 
2  P.  Wms.  2.5.  If  the  legacy  be  left  to  him  as  executo 
he  must  decla'-e  his  election  to  act,  for  that  is  the  ▼« 
foinidatioii  of  his  title.  3  Br.  Ch.  R.  g^.;  3  Ves.  jun.  14! 
4  Id.  213;  13  Id.  417.  But  where  given  to  him  as  truste 
and  as  a  recompense  for  trouble,  payable  within  a  certai 
period,  and  he  die  before  payment,  yet  is  his  representati' 
eutitlcd  to  it,  if  it  appear  that  he  did  not  neglect  or  refu 
to  act.     1  Ves.  &  B.  134.— (E.) 

(2)  For  in  case  of  failure  of  assets,  as  the  legatees  mo 

abat 
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is  the  law  taken;   but  heretofore  some  opi-  «7H6,8. 
hath  run  otherwise,  viz.  that  he  to  tirhom  $ome  single  or 
bequest  was  made  of  a  thing  known  and  ma^^tuTlIlIve* 
tin,  might  take  it  without  any  assent  of  the  bu'inPortmau's 
utor ;  and  that  when  to  the  executor  himself  ^*^*  ^^^  p°*"* 

.  was  divers  times 

goods  or  chattels,  movable  or  immovable,  argued,and 
I  bequeathed,  in  case  there  were  otherwise  as'^beforc,  To 
nent  goods  for  satisfaction  of  debts,  the  same  ^^  *>^"8*»*- 
Id  instantly  upon  the  testator  s  death,  without 
act  or  election  by  the  executor,  be  trans- 
d  into  and  under  him  in  his  own  right,  as  a 
y,  and  not  remain  in  him  as  executor.  As 
ams  of  money  bequeathed,  or  so  much  in 
or  rings,  it  is  evident  that  they  must  be  had 
16  delivery  of  the  executor:  yet  hath  the 
ee  such  an  interest  before  delivery,  as  that, 
r  before  payment,  it  will  go  to  his  executors. 
ts  I  take  it,  no  such  person,  to  whom  any 
:  certain  is  given  by  will,  can  make  any  gift 
ant  of  it  before  the  executor  have  assented 
J  having  thereof :  nor,  perhaps,  will  the  exe- 
's  assent  after  the  grant  have  such  relation 
make  good  the  grant  precedent  (a) ;   why 


Assent  of  an  infant  executor  to  a  legacy  not  good,  if 
he  not  other  assets  for  debts.  Cas.  in  Chan.  257 ; 
Serlain  v.  Chamberlain {\),^(Q.) 


if  the  executor  should  pay  legacies  he  would  be 
laDy  responsible  for  the  debts  to  the  amount  of  such 
if;  he  might  therefore  maintain  trespass  against  a 
B  taking  the  testator's  goods  without  his  assent.  3  Bac. 
(4;  4lb.444;  Dy.  254;  Keil.  128;  3  Atk.  240.— (E.) 
And  for  this  purpose  very  slight  evidence  of  assent  is 

P  o  sufficient 
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so^  yet  more  than  an  attorament  of  a  lessee 
which  is  a  like  assent  to  the  grant  of  another 
and  qtuerej  if  by  the  outlawry  of  the  legato 
before  the  executor's  assent,  this  thing  bequeathec 
be  forfeited. 

If  without  just  cause  an  executor  will  refuse  tc 
assent,  be  is  compellable  by  law  spiritual,  oi 
court  of  conscience;  yet  if  the  spiritual  c<^ 
press  to  do,  where  is  just  cause  to  stay,  a  prMlnt. 
lieth,  ut  credo;  for  since  executors  stand  liable  to 
Tecovery  of  debts  against  them  by  common  hiW) 
it  is  reason  that  law  enable  them  to  keep  where* 
widi  to  pay  {a).    And  here  yet  note  some  seem- 


(a)  Legacies  may  be  recorered  in  the  spiritual  cottrl 
against  an  administrator,  with  the  will  annexed,  or  againBi 
an  executor  of  his  own  wrong,  as  well  as  against  an  executtf 
by  right.    Rolls,  919. 

An  executor  is  a  trustee  for  a  legatee  with  req>ect  to  tin 
legacy;  and  this  is  the  only  reason  why  the  legatee  ms; 
bring  his  bill  in  equity  against  the  executor  for  a  legac] 
supposing  it  to  be  a  trust  (1). 

sufficient;  4  Bac  Abr.  445;  1  Vem.  94;  3  Ventr.  35&;  an 
not  only  in  express  terms«  but  from  indirect  expressiooi  < 
particular  acts.  See  Com.  Dig.  Admon.  c.  6 ;  Shop.  Toad 
456;  4  Bac.  Abr.  445;  10  Co.  47,  b.:  1  Roll.  Abr.  6t( 
3  P.  Wms.  12. 

And  after  it  has  been  once  given  it  cannot  be  retr^ctei 
but  the  legatee  may  justify  taking  it,  and  it  seems  he  w 
will  have  a  lien  on  the  assets.  4  Bac.  Abr.  445,  and  3  At 
238 — (E.) 

(1)  And  after  assent  to  a  specific  chattel  bequealhedy  1 
action  at  law  may  be  sustained  against  the  executor.  3  Ea 
Rep.  ISO.— (E.) 
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ing  opposition  of  the  law :  for  where  before  great 
difier^ice  was  showed  between  a  devise  or  be- 
quest, and  a  gift  or  alienation  executed  in  one's 
Ufe-time ;  yet  the  Lord  Dyer  reports  it  to  be  ne- 
sohed,  that  where  a  lease  for  years  was  made 
upon  condition  that  the  lessee  should  not  alien  in 
Ids  life-time,  yet  a  bequest  of  this  lease  by  his 
will  was  a  breach  of  the  condition,  as  being  an 
alienation  in  his  life-time. 

2.  Of  discharge  by  will  to  a  debtor,  some 
question  may  be,  whether  to  perfect  and  make 
good  this,  so  as  the  debtor  may  plead  it  in  bar^ 
diere  be  not  requisite,  as  in  the  former,  an  as- 
lent  of  the  executor  ?  On  the  one  side,  since  this 
giving  is  a  forgiving,  for  he  to  whom  it's  be* 
qaeathed  cannot  otherwise  have  it  than  by  way 
of  retainer;  it  may  probably  be  said,  that  here 
needs  no  such  assent  of  the  executor's,  as  in  the 
case  where  any  thing  is  to  be  transferred ;  for 


A  man  made  two  executors,  of  whom  one  made  his  exe- 
tor  and  disd,  and  afterwards  the  surviving  executor  died 
hltate !  a  legatee  sued  the  execator  of  the  executor  who 
fnt  died,  m  the  eoclesiastical  eoart,  for  Ub  legacy,  who 
fleaded  this  matter ;  which  plea  they  refused,  upon  which 
be  prayed  a  prohibition,  and  it  was  denied ;  for  the  matter  is 
testamentary,  and  perhaps  the  executor  of  the  executor  hath 
A  the  goods  m  his  hands,  and  is  executor  of  his  own  wrong* 
And  no  oilier  in  the  case  to  be  sued  for  recovery  of  the 
lega<7  >  ^^^  although  that  the  survivor  shall  have  all  by  our 
hw,  it  fs  not  so  perhaps  in  theirs ;  and  the  matter  belonged 
to  their  law,  and  if  they  proceed  ill  he  ought  to  appeal,  but 
diey  Aall  not  be  prohibited  by  this  Court ;  and  the  profaibl- 
tioQ  was  denied,    i  Lev.  164,  GuUlan  v.  Gitt^C) 

F4 


73  THE  OFFICE   OF   AN  EXBCUTOB. 

here  is  rather  an  extinguishment  and  an  exonera- 
tion,  than  a  passage  of  a  chattel  by  way  of  dona* 
tion.  On  the  other  side,  it  is  probable  that  it 
being  but  a  bequest,  and  so  a  legacy,  since  debts 
are  in  law  and  conscience  to  be  satisfied  befon 
any  legacies ;  therefore  the  executor^  having  no^ 
sufficient  otherwise  to  satisfy  his  testator's  debt 
may  sue  for  this  debt,  and  refuse  to  suffer  it  tc 
pass  away  as  a  legacy  (i).  And  to  this  opinioc 
do  I  incline,  as  best  for  creditors ;  and  satis&c- 
tion  of  debts  is  by  law  respected  as  an  act  g^rea^ 
concerning  the  testator's  souL  But  some  wtU. 
perhaps,  make  a  contrary  doubt,  that  although 
there  be  an  assent  of  the  executor  s  to  this  dis- 
charge, yet  it  will  not  amount  to  a  legal  release ; 
Uniiiii^odque  for  that  a  debt,  at  least  if  it  be  by  specialty,  can- 

duolTitareo  •       i       i  i  -ii  •  i       i 

modo  quo  U-     uot  DC  released  but  by  deed,  and  a  will  is  no  deed ; 

^*^'  for  a  seal  is  not  necessary  thereunto,  though  it  be 

fit  and  convenient.  Whereto  I  gave  this  answer, 
that  a  will,  though  it  be  not  properly  and  [legalljf 
a  deed,  for  it  may  be  good  enough  without  seal, 
which  is  an  essential  part  of  a  deed,  yet  hath  il 
the  force  and  effect  of  a  deed ;  for  as  a  release 
cannot  be  made  but  by  deed,  so  neither  cian  ao 

^«iM"°s"      estate  or  interest,  though  but  for  years,  in  tythes, 

'  advowsons,  commons,  fairs,  and  like  things,  be 

granted  or  assigned  otherwise  than  by  deed ;  je\ 

it  is  dear  that  such  an  estate  for  years  in  any  oi 


(i)  But  by  such  assent,  it  becomes  effectually  discharged. 
1  P.  Wma.  ta;  s  Id.  33a ;  3  Atk.  580.— (E.) 
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these  may  be  given  by  will,  as  well  as  a  lease  of 
land ;  which  proves  a  will  to  have  the  force  and 
effect  of  a  deed. 


Of  making  a  Debtor  or  Creditor  Executor :  and 
Jirst  of  the  Debtor  made  Executor. 

Suppose  we  then  that  A.  and  B.  being  made 
executors,  the  testator  was  indebted  to  A.  twenty 
pounds,  and  B.  was    indebted    to   the  testator  si  h.  7,31. 
twenty  pounds,  how  do  things   stand  presently  fsSriSu"* 
upon  death  ?     First,  it  is  clear  that  the  debt  of  ?e°*4,^!^'****'*' 
B.  to  the  testator  stands   in  law  extinct :    this  A"**  ""J  ^ . 

grsBtedf  tlMt  he 

making  of  him  executor  being  a  release  in  law(  i  )•  thooid  account 

Therefore  let  creditors   take  heed  of  making  nary  for  \u 
their  debtors  executors.     And  yet  doubtless  (me- 
thinks)  such  a  debtor  made  executor  should  hold 
himself  restrained  in  conscience  from  taking  be- 
nefit thereof,   if  (the  debt  remitted)  there  shall  Yet  it  seems 
want  to  satisfy  either  debt  or  legacy  of  the  tes-  theTawwas'*' 
tor(2).     And  I  doubt  whether  a  court  of  con-  I^p'^/^'se'I 


(1)  Hiat  is,  it  takes  away  the  legal  remedy,  since  no  man 
GU  maintain  an  action  against  himself,  and  the  right  of 
KtioD  by  the  appointment  is  become  vested  in  the  creditor ; 
3fiic.  Abr.  11 ;  Salk.  299.  302 ;  Roll.  Abr.  920;  5  Co.  30; 
C(K  I^tt.  164,  b ;  Harg.  n.  1  ;  Cro.  Car.  373 ;  1  Ventr.  303 ; 
sod  that  whether  the  debt  be  on  specialty  or  simple  con- 
tnct.  8' Co.  136.  And  if  there  be  several  obligors,  and  one 
be  mide  executor  of  the  obligee,  the  whole  debt  is  extin* 
gaidied.    1 1  Vin.  Abr.  398.— (£.) 

(2)  The  distinction  prevails  in  equity  between  such  an 
ippointment  being  allowed  to  defeat  the  claims  of  creditors 


11IL6»38. 
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science  may  not  justly  so  orders  the  testator  being 
perhaps  ignorant  of  this  point  in  law,  that  this 
debt  should  be  released  by  making  the  debtoi 
executor  (^a). 
Thoogh  he  ne-       And  what   is   spoken   of  makins:  the  debtoi 

f  er  adniioister,  ii       i  i  <•  i 

SI  £.  4»  s.  81.    executor,  generally  the  same  is  to  be  understood 

of  making  any  one  of  the  debtors  executors,  where 
there  be  many  joint  debtors :  and  so  where  man} 
executors  be  made,  and  but  one  of  them  is  debtoi 


(a)  Debtor  executor  lo  the  testator  decreed  to  pay  to  tfai 
devisee  of  the  residue  of  the  estate,  though  it  was  objected, 
that  the  case  was  different  from  former  precedents.  Ca.  ii 
Ch.,  PhiUips  V.  VhUHps. 

So  where  an  infant  at  seventeen  makes  the  debtor  hit 
executor,  the  debt  is  extinct.    lb.  164. 

For  as  the  law  gives  the  infant  powro  to  make  an  executor 
it  gives  his  executor  the  sane  advantages  vrith  othen. 
Hawk.  351. —(C.) 

and  other  legatees.  On  a  failure  of  assets  to  satisfy  th< 
former,  the  executor,  being  debtor  to  the  estate,  is  com- 
pelUble  to  bring  such  debt  into  account,  either  in  dii 
spiritual  court  or  in  equity.  Salk.  302.  306;  Shep.  Touch 
497 ;  1 3  Ves.  364.  But  with  reference  to  other  legatees,  a 
such  a  virtual  relcaec  m  to  be  considered  as  a  bequest,  ht 
has,  prima  faeky  an  exclusive  right  thereto.  Co.  Litt.  s64»  b. 
Harg.  n.  1 .  The  presumption,  however,  may  be  repetUei 
by  express  terms,  or  implication  from  the  conteatB  of  th 
will,  as  by  a  ^lecific  legacy  to  the  executor,  or  of  part  o 
the  debt  to  another,  or  of  the  residue  amongst  aevers 
exeonfeors,  it  shall  be  brought  into  the  accomit ;  or  if  he  be  1 
mere  trustee  of  the  whole  estate,  or  where  the  debt  arises  ii 
respect  of  the  real  estate,  in  favour  of  the  heir.  3  Bac  Abi 
11, 18 ;  Telv.  160 ;  3  Br.  Ck  a  110 ;  Ca.  T.  Tidb«  240;  4Brc 
P.CkiSo;  11  Vca.jan.87;  1  Atk.468^K) 
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to  the  testator;    for  they  cannot  sue  without  tas^toi 

making  him  who  is  the  debtor  also  a  plaintiff,  2f[^!^atM, 

which  he  cannot  be  against  himself.     The  like  feft'a^demurrcr 

law  touchinfr  action  of  trespass  or  account.     Yet  *?.  ^'••p^  ^7 

1  ji.'i     •!•/¥»  •11,  •gtiBit  the 

of  old,  where  one  made  his  bailiff  one  of  his  «eeator,wiio 

executors  together  with  J.  and  £.,  who  brought  ^^  •■?"*'• 

an  action  of  account  against  the  bailiff  in  their 

two  names  only,  Justice  Herle  held  the  action 

well  brought.    This  was  in  the  beginning  of  King  sEd.  s,ss. 

Edward  the  third  his  time ;  but  the  contrary  hath 

been  since  resolved.     Some  also  have  held,  that  6H.^3. 

Aough  in  the  life  of  this  executor  who  was  a  c<wk'.  ' 

debtor  he  could  not  be  sued ;  yet  after  his  death, 

the  surviving  executors  might  sue  his  executor. 

But  that  cannot  be,  as  I  take  it,  for  that  debt  was  ti  H.7,51. 

Utterly  extinct  by  the  making  of  him  executor,  as  * 

if  the  testator  had  released  it  to  him;  yea,  though  si  £.4,5,61. 

his  executor  died  before  he  did  ever  administer  pJoZdic^'.^* 

or  prove  the  will(i).     And  like  extinguishment  ^^-  s*ik.3oo. 

of  the  debt,  if  the  creditor  marry  with  one  of  the  iiH.4,foi.83, 

executors   of  the  debtor  (a):   yet  was  there  an  ^ 

(a)  Where  a  feme  executrix  take  the  debtor  to  husband, 
notwithstanding  the  debt  remains ;  if  feme  obligee  take  the 
debtor  to  husband,  this  is  a  release  in  law.  The  like  if  two 
fiones  obligees,  and  one  take  the  obligor  to  husband.  Coke's 
1  Inst.  164,  b.  If  the  marriage  of  the  feme  executrix  should 
be  a  release,  it  would  be  a  devastavit,  which  an  act  in  law 
never  works. — (C.) 

(1)  Or  if  he  hath  refused  to  act  with  his  co-executors.  Salk. 
908.  But  if  he  formally  renounce  before  the  ordinary,  it 
seems  he  is  not  released ;  for  a  man  cannot  be  compelled  to 
•ec^t  a  fekase  any  more  than  a  grant.    /6. 307. — (£.) 


76 
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action  of  debt  maintained  temp.  Ed.  3.  by  th( 
husband  and  wife  against  the  husband  and  othe 
executors,  upon  an  obligation  by  the  testator  t( 
the  wife  before  her  marriage.  But  if  a  debto 
take  administration  of  the  goods  of  his  creditor 
this,  methinks,  should  not  discharge  him,  but  thi 
his  debt  should  stand  as  assets  in  his  band 
because  the  intestate  did  not  act  to  free  him  fron 
die  debt  (1). 


Plowd.  Com. 
158.    By  all 
the  judges  but 
Brooke  chief 
justice,  Plovr. 
185>  b,  where 
the  goods  be  of 
more  vilue  of 
which  shall  be 
fo  altered. 


The  Debtee^  or  Cixditor^  made  Executor. 

This  making  of  the  debtee  executor,  and  » 
the  party  who  both  should  pay  and  be  paid  th 
debt,  giveth  him  clearly  power  to  pay  himsel 
before  any  other,  if  his  debt  be  by  specialtjf 
or  upon  record  (a).    Nay,  some  have  held,  that  s< 


(a)  Where  the  ohligor  makes  the  obh'gee  his  executoi 
though  the  action  be  gone,  the  executor  may  retain  (2).  3  Ci 
1  Inst.  £n.  le  Table.  Coke's  i  Inst.  264,  b.  Jf  he  accq[>t 
the  executorship.    Hawk.  Abr.  35a. — (C.) 

(1)  Each  of  these  cases  are  now  considered  only  as 
temporary  suspension  of  the  remedy,  by  operation  of  law. 
Co.  136 ;  Sid.  79;  Leon.  320 ;  Moore,  236 ;  Salk.  306.     & 
the  appointment  of  an  executor  or  administrator,  duram 
minure  ietate*     1 1  Vin.  Abr.  400  ;  Ld.  Ra3rm.  605. — (E.) 

(2)  That  is,  in  preference  to  any  other  creditor  standin 
in  an  equal  degree,  but  not  otherwise.  3  Bac.  Abr.  10.  83 
Roll.  Abn  92a ;  11  Vin.  Abr.  72.  261.  265 ;  Com.  Dig.  Adn 
c.  2  ;  Winch.  19 ;  Co.  Litt.  264,  n.  1  ;  3  Burr.  1380,  in/rt 
And  the  same  rule  holds  in  equity.  1.  P.  Wms.  296 ;  and 
Ves.  &  B.  194^  and  h«  may  plead  such  retainer  eith< 
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much  of  the  goods  of  the  testator  shall  be  altered 

in  property  out  of  the  executor  as  executor,  into 

him  as  creditor ;   but  how  that  can  be  I  cannot  See  Plow.  Com. 

see :  for  whether  it  shall  be  satisfied  out  of  the  ^,'X  '^I^l 

leases  and  chattels,  real  or  personal,  whether  out  S,a*or!°     "" 

of  the  corn   in  the   barns,  cattle   in   the  fields, 

plate,  or  household-stufi*,  this,  till  some  election 

made  by  this  debtee  executor,  cannot  be  known, 

nor  shall  be  effected  by  any  operation  of  law 

preventing  the  executor's  election  in  taking  his 

satisfaction  where   and  how  he  wilL     For  cer-  o«*>fthc  goods 

•mount  in  all  to 

tainly,  as  an  executor  hath  election  to  pay  which  no  more  than 

creditor  he  will  first,  so  hath  he  election  to  pay 

and  satisfy  himself  by  what  part  of  the  testator's 

goods  he  will(i);  yet,  perhaps,  if  there  be  ready 

money  in  the  executor's  hands,  there  shall  be 

an  alteration  of  the  property  of  so  much  thereof 

as  was  owing  by  the  testator  come  not  to  the 

executor.     And  if  there  come  not  to  the  hands  See  Plow.  Com. 

158. 
«.»...........--......-....-...-._..----_-._--...—......   is  H.  8, 15. 

11  H.  4,  83. 

specially^  or  give  it  in  evidence  on  the  plea,  pUne  admin.    1 1  ^*  5*  ^  *r' 
Vin.  Abr.  266 ;  1  Brownl.  75  ;  2  Bl.  R.  965.     But  equity  will  fi  Ed.  4, 5. 
interpose  to  restrain  him  from  availing  himself  of  this  right 
in  fraud  of  others.    3  Bac.  Abr.  83,  n. ;  10  Mod.  496.    $0, 
if  the  debt  sought  to  be  retained  were,  in  fact,  become  his 
OVD  debt,  by  the  death  of  the  principal.    Godb.  149. — (E.) 

(1)  The  right  to  retain  is  indeed  co-extensive  with  his 
obligation  to  pay,  or  liability  to  be  sued  (Com.  Dig.  Adm. 
C9;  3  Burr.  1384) ;  and  that  he  may  either  retain  or  resort 
tcihis  legal  remedy  by  action,  see  3  Bac.  Abr.  10,  n. ;  Com. 
Dig.  Adm.  c.  1  ;  3  Keb.  166 ;  Hob.  10 ;  2  Lev.  73 ;  and  in 
case  he  die  before  having  made  his  election,  his  executor 
littU  have  the  same  power  of  retaining.  11  Vin.  Abr.  261. 
^;  3  P.  Wms.  183  ;  2  Brownl.  50 — (£.) 


debt. 
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of  such  executor  sufficient  to  pay  himself,  he  may 
have  an  action  of  debt  against  the  other  executors, 
or  the  heir,  as  by  some  hath  been  conceived: 
yet  let  it  be  well  advised  of,  whether,  if  he  do 
administer  at  all,  and  especially  if  he  pay  himself 

&  i85^b*'  ^'  ^^y  P^  ^^  Itave  not  thereby  barved  or  disabled 
He  u  barred ;  his  suit  for  the  rcsidue.  But  if  he  refuse  to  ad* 
apportiou  his     minister  at  all,  it  were  very  unreasonable  that  he 

should  not  be  able  to  sue  the  other  executofs : 
for  so  a  debtor  might  by  subtilty  make  his  cre- 
ditor an  executor  with  others,  and  take  a  course 
liiat  his  goods  should  come  only  into  the  hands  of 
those  others,  so  as  the  creditor  could  not  pay 
himself;  and  consequently,  if  he  could  not  sue 
the  other  executors,  he  should  thus  be  stripped 
of  his  debt  by  a  sleight (i).  Quare,  if  he  may 
bring  the  action  in  the  name  of  the  other  execa« 
tors  only,  the  will  being  proved  in  his  name  as 
well  as  in  the  names  of  the  rest ;  or  whether  the 
action  shall  not  be  brought  in  his  name  also,  and 
then  he  be  severed  at  his  own  prayer?  But 
against  the  heir  there  is  none  to  join  with  him : 
and  he  may  sue,  if  he  have  not  administered  %b 
executor ;  this  admitted,  that  the  bond  extend  to 
the  heir,  which  without  express  words  it  doth 
not,  though  for  the  executor  it  be  otherwise  (a). 

{a)  13  H.  4,  St.  He  may  sue  the  heir,  if  the  heir  foe 
bound,  and  he  hath  not  sufficient  goods  as  executor.  Co« 
Lftt.  264,  b.  n. ;  Salk.  304.    He  may  release  before  probate. 

Co. 

(0  3  T.  R.  557.-'(B.) 
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Thus  k&TiDg  considered  of  tfie  state  of  things 
befoie  mod  viUkoul  any  will  prortd^  or  other  act 


Co.Litt.  292;  3  Bac.  Abr.  52;  1  Yin.  Abr.  202;  Plowd. 
2803  1  T.  IL  48& 

If  the  heir  is  not  eixpvMsly  bound  ia  the  bond  of  his  an- 
oMCor,  lie  is  not  bouad  at  ell.  e  Saimd«  136.  But  the 
encator  is  booad  by  his  testator^e  covenant,  though  not 
oMiied  thefein.    Dyer,  1.4  6c  305. 

D^  upon  aa  obligation  egaiast  baron  end  feme,  as  the 
ftne  aas  heir  to  desteck.  The  defendant  pleaded  in  abate* 
nait  another  action  depencKng  against  the  husband,  and 
often^  as  exeoators  of  Bostock.  The  plaintiff  demurred ; 
ni  it  wee  argued  for  the  defendant,  that  the  plea  was  good ; 
faradaiil  that  thephuoliff  night  charge  the  heir  or  executor 
a  hk  election,  or  both  severally,  and  reeever  part  against 
m,  and  the  resichie  against  Ae  oikr,  yet  he  may  not 
cfcwge  one  and  tfie  same  person  at  heir,  and  also  as  executor 
a  the  same  tune ;  Ibr  by  that  means  he  night  have  two 
jrigmenls  at  tte  same  thne  ibr  Ae  sane  thing,  for  which 
the delbadbat  codd  not  have  any  remedy  by  audHa  querda^ 
S»ha  a^bt  net  allege  it  tor  reKef  m  auika  querela^  because 
W  vai^bl  have  pleaded  it  in  abatement.  But  where  an  action 
ii  against  one  person  as  heir,  and  another  action  against 
toother  person  as  executor,  and  he  hath  two  judgments,  and 
ifter  that  he  hath  levied  the  debt  upon  one,  he  endeavoureth 
to  fefy  it  again  upon  the  other ;  he  shall  be  aided  by  audita 
fverdls,  because  that  he  could  not  have  pleaded  it  in  abate- 
nw&t;  and  of  such  opinion  was  PoUexfen,  chief  justice,  upon 
die  first  argument  in  that  term ;  but  Powell,  justice,  contra. 
For  being  one  and  the  same  person  representing  as  well  the 
kir  as  the  executor,  it  is  all  one  as  if  it  was  in  divers 
penons.  Rookesby  then  silent ;  but  afterwards,  in  another 
tcna,  Pollexfen  being  dead,  judgment  was  given  by  Powell 
tad  Rookesby,  justices,  that  the  defendant  resp.  oust.  Lev.  3, 
^  303 ;  and  Haigkt  v*  Langham,  2  W.  &  M.  in  C.  B. 

Debt  against  them  as  executors  of  Bostock  upon  the 
obligation  suproy  Langham  pleaded  in  abatement  another 
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done  by  executors,  we  should  now  come  to  the 
point  of  the  proof:  but  two  things  pertinent  tc 
it  are  in  order  precedent* 


action  depending  against  him,  and  his  wife^  as  she  was 
the  plaintiff  demurred,  and  the  judges  differed  in  opinion,  m 
mpn.  Adf.  uH.arg,  Vide  36  E.  3.  36,  38.  Two  wiiti 
brought  for  the  stme  thing,  eadi  pleaded  in  abatement  to  thi 
other,  and  both  abated.  The  like  opinion,  9  H.  6,. 51 ;. and 
39  H.  6,  38 ;  and  Co.  5,  Sparry  s  Case.  The  reason  of  tbi 
abatement  of  the  writs  was  not  only  because  he  shall  not  be 
twice  charged,  but  that  he  shall  not  be  twice  vexed  for  the 
same  debt.  And.  that  the  obligee  might  charge  the  heir  01 
executor  at  his  election,  or  both,  if  the  one  hath  not  sufficient 
1  And.  pi.  13.  The  heir  charged,  although  the  executoi 
had  assets.  Fitz.  Ekecution,  163 ;  Dyer,  £04.  In  debtagaittsi 
the  heir,  it  is  no  p^ea  that  the  executor  hath  assets.  7  H»4, 
2.  Debt  lieth  not  against  the  heir,  until  the  sheriff  retonifd 
that  the  executor  lath  no  assets ;  and  Co.  a  Insu  S33;  and 
7  E.  4, 13,  a.  Opiiion,  that  debt  lieth  not  against  die  Im^^ 
if  the  executor  hath  assets.  And  afterwards  judgment. vai 
given  as  in  the  cas^  above,  de  resp*  oust.  Lev.  3,  p.  904; 
Haight  v.  Langkam,  Hallf  &c.  Easecutars  de  BoOoek,  3  W*  •& 
M.  in  C.  B.^C.) 
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CHAP.   III. 

1.  What  may  be  done  by  or  to  an  executor  before  proving 
of  the  will.  2.  Of  refusal,  and  of  the  things  incident 
thereunto. 

BEFORE     PROBATE     WHAT    MAY     BE    DONE     BT 

OB  TO  EXECUTORS. 

AS  to  this,  it  is  clear,  that  before  proving  of  a 

will  by  the  executor  he  may  seize  and  take  into 

his  hands    any  of  the  goods  of  the  testator; 

yea,  enter  into  the   house  of  the  heir,   if  not 

locked,  so  to  do,  and  to  take  the  specialties  of 

debts ;  and  generally  he  may  do  all  things  which 

to  the  office  of  an  executor  pertain  (except  only 

bringing  of  actions  and  prosecution  of  suits).    He 

may  pay  debts,  receive  debts,  make  acquittances 

and  releases  of  debts  due  to  the  testator,  and 

take  releases  or  acquittances  of  debts  owing  by 

flie  testator  (tir) :  yea,  if  before  such  proving  the  9£.4»f.ss.47. 

day  occur  for  payment  upon  bond  made  by  or  to  iiS^^L 

the  testator,  payment  must  be  made  to  or  by  this  JJJI^^'fii 

executor,  though  no  will  be  proved,  upon  like  "?**^JJ3."^ 

• 

(a)  An  executor  before  probate  may  release  an  action  (yet 
be  can  bave  no  action),  because  the  right  of  action  b  not  in 
ium.  Coke's  i  Inst.  393,  b.;  Co.  Litt.  264,  b.  n. ;  Salk.  3^4  > 
3 Bic-  Abr. 52  ;  1  Vin.  Abr.  202  ;  Plowd. 280 ;  i  T^R. 4IB0. 
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pain  of  forfeiture  as  if  the  will  were  proved  (a). 
Also  an  executor  may  before  probate  sell  or  give 
away  any  of  the  goods  or  chattels  of  the  testator. 
WriyisD.      -^.nd  whcrcas  the  assent  of  an  executor  is  ne- 
cessary to  the  settling  an  execution  of  a  legacy, 
as  before  had  been  showed ;  so  as  if  one  give 
ine  his  white  horse,  or  black  cow  by  wili^  or 
any  other  well  known  thing,  I  cannot  after  his 
death  take  it,  though  I  come  where  it  is,  but  am 
Keii.  Rep  1S8.  pouishable  by  action  of  trespass  U  the  exeetitor^ 
Djrer,s64.       ^^j^^  j£  j^^  j^  ^^^  asscnt;  yet  to  executor  before 

the  will  proved  may  give  his  assent,  and  it  will 
stand  good.  Yea,  although  he  die  after  any  of 
these  acts  done,  the  will  being  never  proved  by 
him;  yet  do  these  acts  so  done  stand  firm  and 
good  as  I  take  it.  Yet  (as  t  find)  an  executor 
making  his  will,  and  dying  before  he  hath  proved 
the  will  of  his  testator,  his  executor  may  not 
prove  both  the  wills,  and  so  become  executor  to 
both  the  testators  (&).     But  in  case  the  goods 


(a)  Resolved,  that  before  the  probate,  Crew,  executor  of 
Clark,  a  creditor  of  Staley,  goldsmith,  might  arrest  Stalqr 
for  a  debt  due  to  Clark;  and  also,  before  probate,  Ciev 
miglit  have  released  Staley  of  such  debt  due  to  Clark ,  but 
Crew  cbuld  tim  declare  agaitist  Staley  for  such  debt,  until  &e 
hU  proved  Clark'6  will.  Raym.  479, 481 ,  afid  mfra9^^,  La^ 
His  assent  to  •  Chester's  Case^  per  Hale,  C.  J.  But  if  a  feme-covert  be  ex- 
legacjf  good^if    ecutrix,  she  cannot  release ;  for  she  may  do  nothinir  to  the 

sofficieut  assets ;         ...>.,..,  «-~-g  «#  »»« 

secusnot.  prejudice  of  her  husband ;  but  the  release  of  thti  hdsfeaiid  Is 

good.    5  Rep.  87 ;  RusseVs  Case ;  Co.  Lit.  171- — (C.) 

(fi^  If  the  executor  die  before  probate,  it  is  m  law  a  dying 
intestate.     Hetley,  115. — (C.) 
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imrep  after  debts  paid,  bequeathed  to  the  execa-  nuts m. 
(or,  bis  executor  may  take  administration  of  the    ^' 
irst  testator's  goods  with  the  will  annexed ;  as 
b^  Dr.  Drury  was  in  the  late  qtieeb's  time  de* 
iiared   to  be  the  laW  and  course  of  the  court 
ipfritual ;    to  which   credit  Was    ^ven   by  the 
odges  of  our  law  and  the  cotirt  of  Star-chamber : 
yt  ibough  die  book  doth  not  mention  it  to  have 
1^  in  the  Star-chamber,  it  is  elsewhere  so  re- 
orted;     Yea,  an  executor  for  goods  of  the  testa-  For  here  he 
it  taken  from  hita,  or  a  trespass  done  upon  the  SmI.'IJ^ 
aise-laikd,  or  a  distraining  or  impounding  of  g'-  .^^  p,^ 
doda  or  cattle,  may  maintekin,  before  the  will  be  ^">'  ^^' 
roved,  actions  of  trespass  or  replevin,  or  de-  brook  and  Fos. 
iome ;  for  these  attions  arise  upon  the  executor's 
im  possession. 

But  before  the  proving  of  a  will,  an  executor  He  most  show 
bmot  maintain  a  siiit  or  action  of  debt,  or  the  ai^di^ag. 
ke(i).    And  the  reason  is,  for  that  therein  he 
tost  show  forth  the  will,  proved  under  the  seal 
r  the  ordinary.     And  so  as  I  take  it,  must  it 
K,  if  he  bring  any  action  for  trespass  done  or 


(1)  He  tnay  indeed  commence  such,  though  he  cannot 
idiire  before  probate,  for  his  title  to  Sue  is  founded  thereon, 
d  be  most  make  prcfert  of  the  letters  testamentary,  but 
tab  jpHidnced  they  shall  have  relation  to  the  time  of  suing 
A  ihe  writ  3  Bac.  Abn  53 ;  11  Vin.  Abr.  302;  9  Co. 
i^  Co.  Litt.  393,  b.  And  he  may,  therefore,  arrest  his 
AtOor's  debtor.  So  in  Equity,  a  probate  subsequently 
ken  out  wiU  justify  his  filing  a  bill ;  and  it  seems  td  be' 
ti&dent  if  taken  out  at  any  time  before  the  hearing,  ]  P. 
^■^  75« ;  3  M.  351— (E.) 
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goods  taken  in  the  testators  life-thne;  so  as  tl 
testator  himself  was  entitled  to  the  action,  ax 
it  grows  not  upon  the  executors  possession. 
34P.&  M.  find  that  an  executor  granting  the  next  avoidani 
^j.  i^Pblr.  of  ^  church  which  to  him  came  from  the  testate 
3ttlcfAbr''53  ^®  gfrautcc  maintained  a  quare  impe^t^  with^ 
^ J*  1^-  showing  forth  the  will :  but  the  executor  himsc 

might  so  have  done  as  of  his  own  possessic 
before  the  will  proved,  and  so,  without  sfaowii 
it  under  the  seal  of  the  spiritual  court  as  well  : 
actions  of  trespass  or  replevin,  for  goods  taki 
after  the  death  of  the  testator :  yet  in  the  pri 
Plow.  Con.  cipal  case  ofGreysbrook  and  Far,  which  was  s 
^'  ^*  action  of  detinue  by  the  executor  for  goods  tab 

or  detained  after  the  testator's  death,  the  plaint 
did  show  forth  the  will  proved.  But  that  prov 
not  any  necessity  thereof;  or  that,  if  the  w 
had  not  been  proved,  it  could  be  no  hurt 
show  it  forth.  So  upon  his  own  contract  f 
the  testator's  goods :  as  if  the  executor  sell  catl 
or  other  goods  of  the  testator  before  the  w 
proved  (a),  he  may  for  the  money  payable  mai 


(a)  Aisumpsit,  as  assignee  of  commissioners  of  bankni 
sciL  Staley,  a  goldsmith,  where  upon  turn  assumpiH  and 
special  vmlict,  the  case  was,  that  Staley  being  indebted 
Walter  in  i^oooiL  upon  judgment  and  to  divers  other  perto 
particiflarly  toone  Clark  in  1,000/.,  who  died  and  made  o 
Crew  his  executor :  Crew  sued  a  bill  of  Middlesex  agaii 
Staley,  Nov.  6,  which  was  before  the  probate  of  the  will,  d 
being  not  till  the  18th  of  Nov.  Staley  was  arrested  befc 
the  probate,  sdL  the  8th  of  Nov.  and  put  in  prison ;  and  t 
same  day  that  the  probate  was,  scil.  thp  18th  of  Nov.  Stal 
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lin  an  action  for  debt  before  he  have  proved 
Djr  will :  and  in  this,  and  the  action  of  trespass, 

id  the  1 ,000^  to  Walter ;  but  if  the  payment  was  before 

i  probate  or  after,  appeared  not,  but  it  was  upon  the  same 

fl  and  after  this,  a  commission  of  bankrupt  is  sued  against 

Hey,  and  the  comoiissioners  assigned  this  1,000/.  paid  to 

liter  to  the  plaintiff,  as  part  of  the  estate  of  btaley.     And 

this  case  divers  pt>int9  were,  in  which  the  court  did  not 

nimously  agree ;  but  in  one  they  all  agreed,  teU,  that  the 

est  of  Staley  by  the  executor,  before  the  probate,  was  not 

si  as  to  Walter,  and  then  Staley  could  not  become  bank- 

t  the   8tli  of  Nov.  when  the  arrest  was  made,  as  to 

liter ;  so  that  the  payment  to  Walter  was  good.    They 

eed,  that  between  the  parties,  that  is,  between  Crew  and 

fey,  the  bill  of  Middlesex,  and  the  arrest  upon  it  before  the 

bate,  were  made  good  by  the  probate  after,  according  to 

loD.  Execut.  917.    Executor  sued  a  writ,  and  arrests  a  iRoli.Esecut. 

a  before  probate,  and  afterwards  proves  the  will,  all  is  ^j^^'  A^^ 

ie  good  between  them  being  parties:  but  in  the  case 

e  it  shall  not  prejudice  a  third  person  Walter,  to  make  The  relation 

payment  to  him  ill,  which  had  been  good,  if  it  had  not  "J?*"  °'**  P'^J"- 

n  for  this  arrest ;  which  in  rei  •cerUaie  cannot  be  good  Trin.  S4  C«r.  f . 

ore  probate,  althoueh  that  between  the  parties  it  is  good  J  ^.^-  *^5'  ®' 

.     .  J-,  1         .  1       1.  i_  r«L  P«*ch.  36  Car.f. 

relation.    Note,  that  the  words  of  the  statute  are.  That  a  1  v«.nt.  370. 

1  arrested,  and  in  ^prison  six  months,  shall  be  a  bankrupt  ^*  ^* 

n  the  time  of  the  first  arrest ;  and  here  Staley  was  arrested  j  1  Vin.Abr.f04. 

8th  of  Nov.  and  lay  in  prison  six  months.     Raymond,  And  tee  Cooke's 

w    Error  of  this  judgment,  and  the  judgment  affirmed.  94J.  '       * 
'antr.  370 ;  Ley.  3,  p.  57,  Duncumb  v.  WaUer. 

Of  Trover  by  an  administrator,  and  count  that  he  himself  4  Mod.  ^44. 

pooessed  of  the  goods  and  lost  them,  and  the  defendant  ^  V^^' ?^' 

fcrled  them ;    and  upon  non  cut.  verdict  for  the  de-  1  Vent  9f,  94, 

iant ;  and  the  question  was.  If  the  plaintiff  should  pay  ^^' 

a;  for  it  was  objected  by  Seis,  serjeant,  that  the  action  505' 
^  of  his  own  possession,  he  need  not  have  named  himself 

■niatrator ;  and  he  cited  Jtky  and  Heard's  case,  1  Cro.  Cn.  C«r.  29. 

le,  in  such  a  case,  the  plaintiff  paid  costs :  but  on  the  ^"^  ^^ 

O  3 
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there  is  no  necessity  of  naming  him  executor  (i]^ 
Also,  on  the  other  side,  an  executor  may  wel 
enough  be  sued  for  debts  of  the  testator  beforiE 
the  will  be  proved  (a) ;  for  he  may  not  by  his  owa 
act  of  delaying  the  probate  of  the  will,  keep  ofl 
suits,  except  he  will  refuse  in  due  manner,  that 
so  administration  being  granted,  there  may  be 
somebody  suable  by  the  testator's  creditors  for 


^Cto.tt9,S6i.  other  side  were  cited  Peacock*s  case;  where,  in  raTishment 

3  LeoD.?5t  ^'^  ^^^  ^y  ^°  executor  of  a  rayishment  in  his  own  time,  the 

6  Mod.  91.  plamtiff  being  nonsuit,  paid  no  costs ;  and  BtcU  and  Palma^t 

Vide  4^'  c3  ^^^'  Fasch.  28  Car.  3,  B.  R.  Assumpsit  by  an  executor  upon 

In  Peacock's  tnsimul  congmtasset  with  him  for  a  debt  due  to  the  testator, 

wtrfoondT*  *®  executor  nonsuit  paid  no  cost ;  and  now,  per  tout  le  cmuri^ 

defendaiiL  the  plaintiff  shall  pay  no  cost ;  for  all  is  in  the  right  of  the 

"Tide  8  El^  intestate,  although  that  the  conversion  was  done  in  the  time 

iaAikjv.Herd,  ^^  the  administrator,  and  the  damages  and  costs  recovered 

^1*."<^.'r<^<^  or  lost  shall  be  upon  the  account  of  the  testator.    Lev.  %, 

plaintiff  paid  « -.  -. 

cottt.  CroTcar.  P-  ^  f  Mason  v.  Jackson,  34  Car.  in  C.  B. — (C.) 

fi9.   Vide  S3       (a)  So  in  trover,  for  goods  taken  after  the  testator's  deaA ; 

and  the  same  I  suppose  in  trover  for  goods  taken  in  te8tat<Mr*8 
lifetime,  if  the  executor  has  made  a  demand.  Carth.  154;  3 
Bac.  Abr.  53.  And  in  actions  agains^  them,  all  executors 
must  be  named,  although  the  will  be  not  proved (2).  9  Rep. 
37.  78 ;  HensMs  Case. — (C.) 


(1)  Ld.  Raym. 436;  Ca. Temp.  Hardw.  204;  1  Ventr.  1091 
3  T.  R.  477;  4  T.  R.  277 ;  7  T.  R.  358.  And  therefore  no 
profert  of  the  letters  testamentary  need  be  made.  So,  where 
he  avows  for  rent  of  a  term  vested  in  him  as  executor,  ac- 
cruing in  his  x)wn  time ;  but  he  must  show  his  character  fei 
rent  accruing  in  his  testator's  lifetime.    7  T.  R.  358 (E.) 

(2)  So,  if  he  hath  elected  to  administer.  Plowd.  Com. 
sSo,  b ;  1 1  Vm.  Abr.  205 1  s  Vern.  49. — (£.) 
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debts  by  him  owingp.  And  the  usual  plea  of  the 
defeodant^  to  estrange  himself  from  the  testament, 
is  to  say»  that  he  neither  is  executor,  nor  hath 
administered  as  executor,  so  as  if  he  either  be 
executor  de  jure^  or  de  factOy  by  his  own  act  of 
adminiaterinfir.  it  sufficedi. 


Of  Refusal  to  prove  the  Will^   and  therein  of 
Administrationj  forecluding  Refusal. 

Now  as  touching  the  other  point  fit  to  be 
thought  of  before  we  meddle  with  the  probate, 
m.  refusal  to  prove,  we  will  thereabout  consider 
these  several  parts,  viz.  First,  how  and  in  what 
manner  refusal  may  or  must  be.  2.  In  what 
cases  or  in  respect  of  what  acts  one  named 
executor  hath  lost  or  determined  his  election  of 
refusal  or  acceptance.  3.  Of  what  eflect  and 
operation  the  refusal  is;  what  difierence  where 
aU  the  executors  refuse,  and  where  but  some  or 
QQ^  of  th^o.    4*  What  rdation  it  hath. 

Now  touching  the  first  (a)  :  the  ordinary  before 


(oi^  Aia  MeoiikNr  tngy  refuse  tto  executoFBhip,  but  be 
EM%a  k;  boj^  bip  refuia}  cannot  be  verbally^  but  by 
a9t  entor^  19  tbci  spiritual  court,  but  there  is  not  aqy 
drtW  fi^rnp^pf  reaundation ;  but  if  the  meaning  and  inteo'^ 
tiffi  of  tbe  n^uiuiioer  app^ereth  it  is  sufficient,  without  the 
fimnal  words  of  renunciation,  as  ^o  dko  me  nolle  esse  hare- 
dtmi  and  so  it  was  in  Sir  H.  Goodier*s  CasCf  1  Leon.  p.  135. 
Sir  Nich.  Bacon,  lord  chancellor,  Sir  Robert  Catlin,  lord 
daef  justice^  Justice  Soutlicote,  and  Gerrard,  attorney- 
general*  were  made  executors  to  Sir  R.  K» ;  they  sent  their 

G4 
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3  H.  7, 14.  committing  administration,  where  a  will  is  made 
s  ^Vi4.  ^^^  executors  named,  if  he  know  of  it,  must  send 
Plow.  Com.  tBt  0^1  process  against  the  executors  to  come  in  and 

prove  it :  and  if  they  do  not  come,  they  are  to  be 
excommunicate ;  but  if  they  do  come,  if  they,  noi 
any  of  them,  will  prove  it,  by  reason  of  sucii 
refusal  the  ordinary  may  commit  administration ; 
perhaps  also  they  may  be  appointed  executors  al 
9  Ed  4,  S3.  &  time  future,  and  not  presently.  Now  refusal 
Se«PLi84,ii.  cannot  be  verbally  or  by  word,  but  it  must  be 
by  some  act  entered  or  recorded  in  the  spiritual 
court,  and  therefore  must  be  done  before  some 
judge  spiritual,  and  not  before  neighbours  in  the 
country;  for  that  is  not  effectual  (a).  Yet  Sii 
Ralph  Rowlet  making  the  lord  keeper  Bacons 
Catlin,  chief  justice,  and  the  Master  of  the  Rolh 

letter  to  the  chief  officer  of  the  PrerogatiYe  Court,  whereai 
their  business  was  so  great  they  could  not  attend  the  execu' 
tion  of  the  wiU,  and  prayed  him  to  grant  letters  of  ad' 
ministration  to  H.  G.,  and  an  entry  was  made  in  the  court 
Executoret  iettamenH  pradieti  esecutianem  inde  tuper  se  or 
Mumeredistulerantf  &c.  And  it  was  hdd  that  the  renuncitttioi 
was  good,  and  the  entry  thereof  good.  Cr.  £1.  93  ;  S.  C 
Hil.  30  El. ;  Broker  v.  Charter. 

Note,  That  the  time,  wherein  he  that  is  named  executor  b 
the  testament  Is  to  deliberate  and  detemune,  whether  be  wil 
accept  or  refuse  the  executorship,  is  left  to  the  discretion  o 
the  ordinary,  who  not  only  within  the  year  (allowed  bjr  thi 
civil  law),  but  within  a  month  or  two,  may  cite  him  to  aoc^ 
or  refuse  the  office.    P.  Swinb.  p.  6,  s.  4. 

^  If  debtee  made  executor  sue  the  ordinary  for  the  debt 
this  amounts  to  a  refusal  of  the  executorship.  M.  38  &  39 
Eliz.  inter  Breaker  Sc  Carter^  in  Ba.  Com. ;  &  4  Bum  Ecd 
t.  198;  P.  Swinb.  (>,  8. 13 (C.) 
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executors;  they  wrote  a  letter  to  the  ordinaiy, 
Ihat  they  could  not  attend  the  executorship,  and 
therefore  wished  him  to  commit  administration; 
who  did  so,  making  every  of  their  refusals  to  be 
recorded :   and  this  was  held   good.     So  as  a 
lease  being  by  that  will  bequeathed  to  Catlin, 
and  he,  after  this  refusal,  entering  and  assigning 
it  to  one,  and  the  administrator  assigning  it  to 
another ;  it  came  in  question  between  them  whe- 
ther had  best  right;   and  judgment  was  given 
far   the   assignee  of  the   administrator  against 
Catlin's  assignee :   whereas  if  the  refusal  had 
been  void,  Catlin  had  continued  executor,  and 
10  his  title  had  been  better.     In  case  the  ordinary  9  Ed.  4,  ss. 
himself  be  made  executor,  there  (saith  the  book)  M^c^i^Jur 
he  may  refuse  before  his  commissary :    and  so  c««»te»borj. 
was    it   there    pleaded    for    the  Archbishop    of 
Canterbury,  who  was  made  executor  to  Sir  Will. 
Oldhalle(i). 

(1)  When  the  refusal  if  made  in  person,  he  takes  an  oath 
Alt  he  neither  has,  nor  wiU  intermeddle  in  the  effects,  to  the 
bjory  of  any  creditor.  Such  refusal  b  also  entire,  and 
csonoi  be  in  part  only.  11  Vin.  Abr.  139;  1  Salk.  397; 
bovnL  82. 

So,  befiire  administration  can  be  granted,  with  the  will 
■meirf,  when  there  are  sereral  executors  appointed,  they 
Mat  all  duly  lenounce.    Roll.  Abr.  907. 

A  mere  omission  to  prove  a  will,  does  not  extinguish  the 
uecotor's  right  to  come  in  after  administration  has  been 
gnnted ;  and  he  may  sue  the  administrator.  1 1  Vin.  Abr. 
941;  Jjeo^  go. 

So  if  the  executor  named  be  unknown,  administration  may 
be  granted  until  he  appear ;  but  he  may  Uicn  claim  the  pro- 
bate.   4  Burn  Bed.  L.  20'i. 

But 
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Sttt  ft  r^iuial  to  take  the  oath,  or  m  case  of  a  Quaker  tc 
take  the  affirmation,  is  a  refiisal  of  the  office,  and  may  be  •< 
recorded.  4  Bum  Eccl.  L.  S13 ;  Ld.  ftajm.  36I3.  And  01 
the  contraryv  taking  the  oaitha  is  an  election  of  the  oflicey  ttd 
ha  18  conqpdlabk  to  perform  k,  11  Via.  Abp.  907 ;  1  YenfTi 
335 ;  Swiab*  6^  Sp  19,  Sq»  if  he  (wce  admiqister.  Salk.  Qoij 
30^  307.  Aud  an  omission  t(0  take  out  probate  within  six 
months  afler  death  of  the  intestate,  renders  him  liable  to  a 
penalty  of  50^  by  stat  37  Geow  3^  c  90,  s.  10. 

If  an  eatecuftor  accept  the  office,  a  tnandmmis  w91  Uo:  te 
coB^pfd  thet  ovdifary-  to  gn^  prebalf;  but  a#  the  queadoa  ol 
tl^ere  being  a  wiQ  or  not  is  wholly  within  the  c^aizance  o< 
the  ordinary,  wlien  such  a  question  is  pending  before  him,  he 
may  return  such  fact  to  the  writ.  4  Bum  Bed.  L.  904^  ^os* 
But  he  cannot  impose  any  terms  on  the  executor  not  pre^ 
satihed  by  the  wiU.    Ld.  Baym.  364 ;  Sti;a.  673,_(£;) 


What  shall  be  such  a  Meddling  or  Administering 
by  an  EixcutoTj  that  he  cannot  refuse  after. 

As,  to  the;  secood,  where  an  ei^ecutor  hath 

Lu^*^k^das  ^i^^^i^  ^^  cannot  afterwards  refuse,  b^*- 
eiecQtor  is  Ml-  cause  he  hath  already  accepted  of  the  executor^ 
Djer  in  case  of  ship,  and  SO  determined  his  election  (1):  at  least 
Foxf'pi.CoSi.  the  ordinary  ought  not  to  accept  of  such  refusal, 
m!  56Hm.'6  ^^  should  compel  him  to  take  upon  hiogi  the 
f.7,8.  executorship,  as  the  law  was  taken  both  in  the 


(1)  But  a  term  of  years  of  the  value  of  5/;  coBstifulea 
bona  notahilia  in  the  diocese  in  which  the  land  lieth,  (3  Bio. 
Abr.  47 ;  Cora.  Dig.  Adm.  B.  4 ;)  and  not  where  the  lease  is 
found.  So  an  annuity  out  of  a  parsonage.  Dyer,  304,  n. ; 
11  Vin.  Abr.  80.— (E.) 
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time  of  Ed.  4,  and  Queen  Elizabeth.  Yet  if  the 
ordinary  do  admit  one  to  refuse,  notwithstanding 
that  he  hath  administered^  this  standeth  good, 
as  it  seemeth  conceived  by  the  judges  in  the  time 
of  H.  6.  For  there  the  executor  commanded  one 
to  take  the  goods  of  the  testator  out  of  the  hands 
of  J.  S.,  who  did  accordinglyi  and  afterward  the 
executor  refused  before  the  ordinary,  and  ad- 
ministration was  committed  to  the  said  J.  S., 
who  brought  an  action  of  trespass  against  the 
party  so  taking  the  goods  from  him;  and  there 
the  refusal  and  committing  administration  were 
admitted  to  be  good :  so  perhaps  factum  valet^ 
([uod  Jieri  non  debuit.  And  it  well  may  be  that 
the  ordinary  did  not  know  of  the  executor's  such 
intermeddling  at  the  time  when  he  did  admit  his 
refusal.  After  refusal,  and  administration  com- 
mitted, the  executor  cannot  go  back  to  prove  the 
will,   and   assume  the  executorship  (1) :    but  if 

(1)  But  it  seemsi  that  after  the  death  of  Uie  adminigtrator 
he  may  retract.    3  Bac.  Abr.  42  ;  P.  Swinb.  g.  12. 

And  it  seems  that  every  act  which  would  consitute  hint 
u  executor  de  son  tartf  is  a  sufficient  intermeddling  to  de* 
teraxlne  such  election.  3  Bac.  Abr.  44.;  11  Vin.  Abr.  20$ ; 
Roll.  Abr.  917;  Swinb.  6.  s.  23.  Consequently  an  inter- 
ference alio  itUuitu  than  that  of  administration  is  no  elec- 

tlOD. 

An  executor  of  an  executor,  intermeddling  with  the  efiects 
of  the  fint  testator,  cannot  afterwards  refiise  to  administer 
the  efiects  of  his  own  testator,  but  otherwise  he  may  elect 
the  one  and  renounce  the  other,  in  which  case  adminis- 
tntion  de  bonis  non  will  be  granted.  Shep.  Touchst. 
4^;  Com.  Dig.  Adm*  b.  2.  10;  2  Lev.  182;  1  Show. 
4U.— (E.) 
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only  upon  the  executor's  making  defatilt  to  come 
in  upon  process  to  prove  the  will,  the  administra- 
tion be  committed ;  here  the  executor  may  yet  at 
Coai.Dig.Adm.  any  time  after  come  and  prove  the  will,  and  so 
Midi.  s7  &  28   uudo   the   administration ;    as   was    in  the  late 
^^  queen's  time  resolved  between  Bale  and  Barter. 

But  what  if  after  refusal  it  shall  appear  to  the 
ordinary  that  the  executor  hath  administered  be- 
fore his  refusal,  so  as  had  it  been  then  known, 
the  ordinary  should  not  have  admitted  him  to 
Boxeps  Gate  in  rcfusc  ?     Whether  now  may  he  revoke  his  ad** 

f  Am    TIaii 

ministration  (for  it  is  revokable),  and  enforce  the 
A.  being  cxecu.  cxccutor  to  procccd  to  proviug  of  the  will  ?  And 
t«,*ll2d  yeT"'  surely,  methinks  he  may ;  for  that  the  executor 
thewur%'*t^k  "^y  administering  hath  determined  his  election, 
administration ;  and  acceptcd  the  oflScc  of  cxccutorship :  now  he 

and  being  toed 

for  debt,  did      cauuot  both   accept  and    refuse.      Besides,   we 

plead  the  matter  «  .1     .  3-^^  •    x    •  1     •  '^ 

Mipra,  and  it  was  kuow  that  crcditors  may  mam  tarn  their  suits 
piiJ2;*aSdkwas  against  him  having  once  administered ( i ) ;  the 
bllfore  jurtici  conamon  plea  to  free  himself,  and  to  show  that  he 
Doddridge  ad    Js  not  the  party  suable  for  the  testator's  debt 

Oi.iuastat.        1     .  ,         1         "^  .  1  .  ,., 

scar.iug.      being  that  he  neither  is  executor,  nor  ever  did 

administer  as  executor ;  wherefore  he  having  ad- 
ministered, it  will  be  found  against  him.  Now 
it  is  not  congruous  that  in  the  spiritual  court 

(1)  But  if  there  be  several  executors,  and  one  of  them 
exhibits  an  inventory,  this  shall  not  diarge  the  other  in  an 
action  brought  against  them ;  but  the  partj  that  sues  most 
prove  that  such  executor  hath  actually  administered,  and 
that  goods  came  to  his  hands,  or  else  he  sliall  not  be 
chargeable.  Lent  Ass.  £bor.  8  Car.  1 ;  Ireland*^  Casc^  Clay- 
ton's Rep.  p.  106,  PI.  179. — (E.) 
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there  should  be  no   executor,  and    yet  in  the 
courts  of  Westminster  there  should  be  an  execu- 
tor.    But  since  this  point  of  administerinff  is  so  what  thtii  be 
material  to  the  point  of  being  admitted  or  not  smtioii. 
admitted  to  refuse,  we  wi)l  here  consider  in  this 
place  briefly  what  shall  be  said  to  be  an  adminis-  st  h.  $,  7. 
tration  by  an  executor  determining  his  election,, 
and  disabling  his  refusal,  and  what  not    1 .  Some 
will  perhaps  conceive,  that  the  act  of  the  executor 

in  the  fore-mentioned  case,  where  he  only  com- 
manded J.  S.  to  take  goods  of  the  testator's  out 

of  a  stranger's  hands,  was  no  administration ;  and 
it  is  true  that  in  that  book  it  is  passed  in  silence, 
and  not  expressly  said  to  be  an  administration. 
But  the  Lord  Dyer,  in  the  case  of  Greysbrook  to  Ed.  4, 17.  & 
and  Fox^  speaking  of  that  case,  saith  expressly, 
that  the  ordinary  might  there  have  rejected  the 
executor's  refusal ;  for,  saith  he,  when  the  execu- 
tor had  once  intermeddled,  he  should  not  have 
been  suffered  to  refuse:    so  as  he  doth  clearly 
admit  that  to  have  been  an  administration.     And 
elsewhere  it  is  held,  that  if  an  executor  takes 
goods  of  the  testator,  and  converts  them  to  his 
own  use,  this  is  an  administration ;  yea,  if  he  do 
but  take  them  into  his  hands,  say  some,  without 
converting  of  them(i).     If  the  wife  takes  more  si£d.4,5. 
apparel  of  her  own  than  is  necessary,  this  is  an  dSH.'6,'s,'i»8. 
administration  as  the  book  admits ;  but  if  by  the  \i'^]i  ^^' 
assent  or  delivery  of  the  executor,  it  is   not  JjJ!;fp/i35. 


so  H*  8|  7y  o* 

S0H.7. 
Kelw.  eS. 


(1)  lliough  it  be  to  take  a  specific  legacy  bequeathed  to  si  Ed.  4, 5. 
him.    Ron.  Abr.  91 7 ;  Via.  Abr.  ao6.^(E0  *^  "*  ^'  ^-  *'  ■' 
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More  clearly,  if  one  do  either  pay  debts  of  1 
testieitok*,  or  receive  debts,  or  make  acic[ilittam 
for  them,  or  demand  tlie  testator's  debts  ^  c 
ecutot,  tor  ^ve  away  goods  whicb  were  1 
teiiator's,  or  d'elivet  money  of  the  testator's  ' 
fees  abcMit  proving  the  will ;  all  these  be  ftill  a 
dear  admihistlrations  as  executor.  Bat,  fe 
Fitzherbert,  if  he  only  lay  out  his  own  men 
fok*  fees,  thii  ih  no  administration ;  so  saith  Pi 
wick,  if  he  pay  debts  with  his  own  inoney,  It 
if  he  do  it  about  the  funerals.  But  some  d 
fel^enbe  may  be  between  acts  done  by  one  nam 
9  Ed. «,  13, 14.  6xbcutor  and  by  a  stranger,  viz.  to  make  him 

executor  of  his  own  wrong;  whereof  we  sn 
spe^  after,  not  in  this  place.  If  one  being  sii 
Its  executor  take  it  upon  him,  and  plead  in  bair 
an  executor ;  this  is  an  administration. 

■ 

Of  the  Force  and  Effect  of  RefusaL 

As  to  the  third  point,  viz.  the  force  or  effect 
Cook,  1. 5. 28.  refusal ;  first  it  is  clear  that  if  there  be  but  o 
Sro-Vr.'^'^'    executor,  and  he  do  refuse,  or  being  many(< 


(a)  One  executor  may  refuse,  and  yet  afterwards  i 
minister  or  release  a  debt,  but  otherwise  it  is  ii  they 
refuse  before  the  ordinary :  and  probate  of  wiUs  in  1 
spiritual  court  before  the  ordinary  hath  been  but  of  L 
times,  &c.  lUid  thiBy  have  not  the  same  by  the  spiritual  la^ 
but  Consueiudine  Anglia,  ei  non  de  communijure.  Andaf 
they  have  proved  the  testament,  their  authority  is  execut 
and  they  have  not  the  power  to  take  the  refusal  of  any,  wl 
any  of  die  executon  prove  the  wilL    And  much  more  co 
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if  they  do  all  refuse,  then  is  the  party  dekd  in- 
testate, and  administration  is  to  be  cokntnitted 
with  the  ifill  annexed,  as  is  before  §aid,  h&t 
can  any  after  meddle  as  executors.  Btit  in  oasis 
there  be  divers  executors,  viz.  A.  B.  and  C.,  and 
A.  only  refuseth,  and  the  will  is  proved  by  thk 
others,  there  A.  continueth  executor  notwithfitand* 
mg  his  refusal ;  so  as  he  still  may  release  debts  tt  Ed.  s,  19. 
of  the  testator,  and  debts  owing  by  the  testa:tor  Lecs.' 
may  be  teleased  to  him ;  yea,  if  suit  be  to  be  had  ^}  li  ^  f.  u. 
hy  Of  ftgainst  the  executors,  it  shall  not  be  in  the 
ttame  of  B.  ^d  C.  only,  but  A.  also  must  be 
named  as  a  plaintiff  or  defendant,  else  the  action 
may  be  overthrown  (a).  For  the  will  being  proved, 
all  the  executors  therein  named  stand  and  con- 
tinue executors,  notwithstanding  any  of  their  re- 
fusals ;  &s  it  was  resolved  in  the  latter  end  of  the 


ccnuDg  the.  power  of  the  ordinary  in  probate  of  wills, 
granting  administration,  &c.  and  the  statutes  concerning 
tbs  same,  see  in  Coke's  9  Rep.  37,  38,  39,  40 ;  Hendo^i 
Ght.  Two  executors  prove  the  will,  the  third  refuseth,  yet 
ke  nay  release.  Coke's  5  Rep.  28 ;  Middkton*s  Com.— (C.) 
(a)  The  proving  by  one  executor  is  sufficient  for  all. 

Coke's  9  Rqp.  34»  d^t  S^9  d7>  389  39>  40*  Hemloes  Coie.-^ 
If  there  be  three  executors  named  in  the  testament,  and 
tve  refuse,  the  third  may  prove  the  will  alone,  and  yet 
the  other  two  may  meddle  with  the  goods  when  they  will, 
nd  either  of  them  when  they  will.  And  if  an  action  be 
broQ^it,  it  ought  to  be  brought  in  all  their  names,  notwith* 
Handing  such  refusal.  Touchstone  of  Prec.  89.  And  the 
eieootor  who  proveth  the  will  must  name  the  other  executors 
is  an  actions  for  debts,  and  they  may  release  the  whole 
U>t;  and  tKey  that  refuse  shall  have  an  action  by  survivor. 
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late  queen's  time,  according  to  divers '  IhnSt 
4f  EL  Co.  9.  resolutions.  And  therefore  this  executor  whid 
4&5Ph.&M.  Mth  refused  may  afterwards  administer  at  liii 
c^^'e.'!'  pleasure,  and  intermeddle  with  the  goods  as  titi 
*^***  as  the  others  (i);  yet,  saith  Brook,  chiefjusfite 

after  the  death  of  his  companions  he  cannot'  hi 
do ;  but  then  the  executor  of  him  who  provM 
is  only  to  administer,  quod  nan  tH  kx.  Then 
may  be  some  difference  between  suits  by  eiedb*^ 
tors,  and  suits  against  executors :  for  when  Ait) 
themselves  sue,  they  being  privy  to  the  will»  am 
having  the  custody  of  it,  must  bring  their  actkk 
in  the  name  of  all  the  executors,  according  to.thi 
will;  but  he  that  is  to  bring  an  action  againsi 
them  need  not  perhaps  take  notice  of  more  -ex* 
ecutors  than  those  that  have  proved  the  will,  oi 
otherwise  do  administer  (a) ;    for  it  is  no  gocri 

(a)  Debt  against  an  executor,  who  pleaded  that  J.  S.  ii 
co-executor  with  him  not  named  in  the  writ,  judgment  of  thi 
writ,  but  doth  not  aver  that  the  other  had  administered 
upon  which  the  plaintiff  demurred,  and  the  plea  wai 
adjudged  ill:  for  although  when  an  executor  sueth,  thi 
defendant  may  plead  another  executor  not  named,  witfaoo 
diowing  that  the  other  hath  administered,  for  he  may  no 
know  whether  he  hath  administered  or  not;  yet  when  ai 
executor  is  sued,  if  he  pleads  another  executor  not  named 
he  ought  moreover  to  say  that  he  hath  administered,  for  thai 
lieth  in  his  knowledge.  Lev.  i,  p.  i6i ;  Sxpaltow  ▼•  .8b» 
berson  ;  and  9  Stra.  1 990.— (C.)  ''• 

■       I     '  I  III 

(1)  5  Co.  28  ;  9  Co.  36,  b. ;  11  Vin.  Abr.  55^  Ac. ;  Burr 
1436 ;  3  Atk.  239 ;  3  P.  Wms.  251 ;  1  Bl.  Rep.  456 ;  Salk 
311.  And  then  administration  cannot  be  granted  until  th< 
last  survtviBg  exacator  hath  refused.    Salk.  308.— (E.) 
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frieafor  themselves,  in  an  action  against  them,  to 

Mf ,  there  is  another  executor,  withoat  sajring  also 

that  he  hath  administered,  as  it  seemeth  by  divers 

books.     Nay,  one  book  in  the  time  of  Hen.  8.  Swiab.995. 

goeth  fiurdier,  viz.  That  if  the  suit  be  brought  ^  h.  e,  ss, «. 

igainst  all,  yet  one  of  them  not  intermeddling  ^'J'^lt' 

widi  the  proving  of  the  will,,  may  plead  that  he  trH.8,  ii. 

1      .    .    .         <,  per  totim 

vat  never  executor,  nor  admmistered  as  executor,  cunaa. 
By  this  it  should  seem  that  executors  refusing  (I 
all  of  them,  so  as  no  will  is  proved)  they 
action  against  them  may  say  that  they  were 
Defer  executors :  but  methinks,  they  should  not  9  £d.  4,  ss. 
10  plead,  but  show  the  special   matter,  as  was  ^•^•^••^' 
done  in  the  time  of  Edward  the  Fourth. 

As  for  relation  I  will  forbear  to  speak,  till  I 
come  to  proving;  for  that  probate  and  refusal 
liiDd  in  the  same  state  as  touching  relation. 


CHAP.  IV. 


OF    PROVING    WILLS. 


IfOW  let  us  see  touching  the  Probate  of  Wills 
abatis  considerable ((z);  and  therein  of  these 
doae  or  four  parts : 


(ft)  A  will  which  doth  only  concern  lands  ought  to  be 
fvtvid  in  the  Chaocery ;  but  if  it  be  a  mixed  wiU,  and  con- 

H 


i".    ' 
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'    t;  Wbere,  and  before  wboiii»   and  hmr  fi 
pfoof  mustbe. 

2.  What  i^Mill  be  bona  notaUUa^  to;  entitle ^^ 
probate. 

3.  What  force  or  validity  either  a  right  or  e 
roneons  probate  hath.  .     .  :,  |^ 

■•  4.  What  relatiou  either  probate  or  refoaid  \Mk 


"  ■*«>'  y. 


As  tiHiching  the  first  pointy  viz.  HoWi  W 
where,  and  before  whom  wills  are  to  be  pro^ei 
briefly  thus ; 
wai»  proved  in      The  provino:  is  in  the  spiritual  court  (1):  V< 

wamt  manoit  by  ^  <9  *  >   '^ .  j  iTr. 


prcionptioot 


cems  lands,  goods,  and  chattelsi  it  may  be  proved  in  t] 
spiritual  court (1).  *'' 

A  will  of  lands  need  not  be  proved  in  the  spiiitfial  ddd 
but  a  will  of  goods  must  be  (M'oved  there,  otherwise  bed 
bring  no  action.  Cro.  Car.  165.  In  the  case  of  HUtia 
Thomtdn^  a  consoltation  was  granted  to  proceed  (ffii 
icma— (C.)  '• 

■     ■  I  ml 

(1)  If  the  will  relate  whoUy  to  real  property,  the  £dd 
siastical  Court  hath  no  power,  and  ought  not  to  grant  ptf 
bate;  and  in  case  of  a  suit  to  compel  it,  a  prohibition  Ua 
but  if  it  be  of  a  mixed  nature,  it  hath  jurisdictioD,  and  id 
probate  is  entire.  4  Bam  £od.  L.  195 ;  1 1  Vin«  Abr^^Jti 
60,  117;  Cro.  Car.  397 ;  and  see  9  Ves.  jun.  23o.»^£.)    ^ 

(1)  This  is  done  commonly  by  his  own  oath,  though  ' 
some  of  the  dioceses  of  the  province  of  York  die  addBtidU 
oath  of  one  nitness  is  required ;  but  if  the  vaiidiCj^  1>e'  cM 
in  question,  or  the  executor  prefer  for  his  own  safety  to'Uf 
it  more  solemnly  propounded,  it  is  then  to  be  proved  hyt 
examination  of  two  witnesses  at  least,  in  the  presencb  tf  ti 
widow  or  next  of  kin.  3  Bac  Abr.  39;  4  Bum  Ecd.'l 
305.  ao8 ;  Godolph.  65 ;  1  Ought,  so ;  Swinb.  p.  6,  s.  14.  ! 
•uch  case,  if  the  will  be  disallowed  by  the  refection  of  wi 
nesset  er  other  ittformality  in  the  mode  of  pr«o^  as  Ilis  ii 
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in  aoioe  mano^^  by  pr«8c^ptio^  (a),  wills  aie  to  sk-sfus. 
be  proved  before  the  steward,  though  po  laods  3  Bac/Abr.*  39'. 
thereby  pass,  bb  appears  by  divers  books :  and  f  ci^;  ,86. 

(a)  The  probate  of  wills  by  common  law  belonging  to 
temporal  courts,  and  in  some  places  in  England  the  lords  in 
their  courts,  as  court-baron,  or  other  courts  hare  probate  of 
wSb  ;  and  die  executors  have  a  temporal  right  and  interest 
bj  the  wills,  and  the  probate  giveth  them  no  right  or  title : 
btt  the  judges  are  not  willing  to  admit  them  to  bring  actional 
wiAout  showing  the  will  duly  proved  under  seal  of  the 
ordinary.  If  a  lord  hath  probate  of  testaments  made  within 
his  m^nor,  he  cannot  prove  a  testament  made  out  of  the 
precinct  of  his  manor.    Coke,  a  Inst.  231. — (C). 


matter  exclusively  in  the  jurisdiction  of  the  Ecdesiasljcal 

CoQity  no  mandamus  will  lie  to  compel  probate  thereof.    lb. 

Aid  1  P.  Wms.  18.    On  such  proof,  it  is  sufficient  if  the  wit- 

JUPsse^  swear  to  the  testator's  declaration  th|a  the  instnupent 

irodMced  w^s  his  last  will  and  testament,  or  that  he  executed 

the  same.    Ibid.    Where  there  is  only  one  attesting  witness, 

Ihcve  must  be  the  testimony  of  one  otlier  person  to  the  same 

cffi^et.    And  it  is  equally  effectual  though  the  will  or  codicil 

ht  nsitber  written  in  the  hand-writing,  nor  signed  by  the 

ttttator,  1^^  published  in  the  presence  of  the  attesting  wit- 

mtam,  if  it  be  aho^vn  to  have  been  drawn  by  his  instructions, 

:and  vend  over  and  approved  by  him.    Ibid,  and  vide  Com. 

R.  450,  ei  iupra*    When  the  will  is  thus  proved,  the  original 

is  .deposited  in  the  registry  of  the  ordinary,  and  a  certificate 

.11^  inpic^  pfsoo^.with  a  copy  of  the  will  on  parchment,  made 

•JVH^  Wd^  ^  "^  ^  ^^  ordinary,  is  delivered  to  the  ex« 

.^SfpiMr,    Such  copy  and  certificate  are  called  the  probate. 

,p^L  )n«L  A<»-  56, 7 ;  4  Bum  Bed.  L.  205. 

.  fjf  tl)e  executor  be  jresiSent  at  a  distance,  or  abroad,  or 

infinn,  the  oath  may  be  taken  under  a  commission  issuing 

fDi^  ,4if  the  Ecclesiastical  Court,  directed  to  some  pei]|ion 

^^ynipftpn*^  ^>  administer  the  oath.  4  Bum  Eccl.  L.  208.  The 

fpntiDg  probate  by  a  metropolitan  ordinary  or  other  person, 
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in  the  manor  of  Mansfield  is  this  prescription 
apd  in  others,  whereof  Tremaile  was  steward  ii 
King  Richard  the  Third  his  time,  as  he  declared 
And  the  like  I  may  tell  of  my  own  knowle^ 
touching  the  manors  of  Cowley  and  CaveisHaioi] 
the  county  of  Oxford,  where  I  have  kept  the  cojiMSt 
of  the  Lord  Viscount  Wallingford,  and  found  itti 

bebg  wholly  a  nuobterial  act,  may  be  performed  by  Immti 
or  by  his  official.  3  Bac.  Abr.  39 ;  Cowp.  140.  And  it  a  1 
power  annexed  to  the  person,  and  may  be  exercised  out  of  hi 
diocese.  3  Bac.  Abr.  39 ;  11  Vin.  Abr.  78 ;  Cro!  Car.  53 
And  In  case  of  a  vacancy  by  death  or  suspension,  the  oeai 
and  chapter  shall  exercise  it.    Ibid,  and  Lutw.  30. 

If  there  be  several  executors,  though  with  dbtinct  powen 
yet  if  there  be  but  one  will,  one  probate  shall  suffice,  for  i 
shAll  be  taken  reddendo  singula  singulis,  3  Bac.  Abr.  30.  Aq< 
if  one  of  several  take  it  out  singly,  and  afterwardi^'  dki^e 
'apply,  it  shall  be  granted  in  like  manner,  but  dhly  St  1tf6s 
recite  the  former  grant.  4  Bum  EccL  L.  301.  *  -  ■  •  -  = 
So  the  probate  shall  follow  the  will,  as  if  it  dispose  onl; 
of  particular  effects,  or  the  testator  hath  only  a  limited  dis 
p<ffiing  power,  the  probate  cannot  give  his  representadve  ] 
greater  disposing  {jower  than  he  himself  had :  and  if  it  lk\ 
power  given  limited  by  a  deed,  that  most  be  preUtioed 
unless  the  party  interested,  as  a  husband  in  respect '  of  &i 
wife's  estate,  consent  to  the  grant  of  a  general  probate.  'I 
only  a  limited  probate  be  granted,  administration  de  bqni 
non  must  be  taken  out.  If  any  disposition  contained  in  d&ii 
will  be  disputed  as  a  forgery  or  iVaudulent  interpolation,  \iM 
it  be  decreed  as  such,  the  probate  shall  be  granted  witlri 
reservation  of  such  part»  and  the  copy  of  the  will  albiiexef 
bo  engrossed  without  it.  4  Bum  Bed.  L.  aog ;  1  P.  Wms 
388. 

But  the  court  can  in  no  case  constme  a  will  with  refoena 
to  the  instructions  given  for  preparing  it  Murrn^  ▼.  Jmm 
i  Ves.  k  B.  3i8^E.)  .  .. 
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{xreaent  and  frequent  use.     And  it  is  said  by  the 
judges  in  the  time  of  King  Henry  the  Seventh, 
that  this  proving  of  vrills  in  the  court  spiritual  is 
tfot  ancient,  but  of  later  time(i).     Yea,  it  is  ac- 
knowledged by  Linwood,  the  dean  of  the  arches,  n  h.m». 
Ilmt  it  pertains    not  to  the  spiritual   court  of 
conjfMn  right ;  nor  is  so  in  use  in  other  king- 
doms.    The  reason  why  the  law  of  England  hath  why  this  jurii. 
hmnn    given  way  to  the  ordinary  and    court  ctTXt^r 
spiritual,  is  said  by  Walsh,  in  Greysbrook  and  ^^J"**^**"- 
Jhr'j  CasCj  to  be  the  piety  and  integrity  which  is 
presumed  to  be  in  those  of  that  function,  having 
charge  of  souls.     Indeed  they  are,  as  it  seems  to 
me,  executors  of  the  New  Testament,  or  last  will 
and  testament  of  Jesus  Christ,  whereby  great 
legacies   and  gifts   are  given  to  men,  and  by 
pastors  to  be  dispensed  and  distributed :  of  which 
distributors    it   is    required,    as    St.  Paul    saith, 
"  That  they  be  found  faithful.**     And  happy  are  i  cw.  4, «. 
they  who  with  him  can  plead,  plcne  administravity  ^^^'  *®'  ^' 
va.  that  they  have  fully  administered,  as  he  did ; 
much  depending  thereupon,  viz.  God's  honour, 
die  blessing,  prosperity,  and  safety  of  the  country, 
the  piety,  justice,  conscience,  contentation  and 
salvation  of  men.     As  for  wills  proved  in  Lon-  Pro?ed  in  Lon. 
don  (a)  and  Oxford  before  the   mayor,   that  is  b^ratbe^*'^' 

-  major* 

' '  (0)  Whm  8  man  maketh  a  derise  of  lands  in  London,  and 
abb!'  of  his  goods,  then  first  the  executors  shall  prove  the 

(1)  It  is  said  to  be  founded  on  an  original  composidon 
between  the  owners  of  such  peculiar  jurisdiction  and  the 
3  Bac  Abr.  39 ;  1 1  Vin.  Abr.  77.— (K) 
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only  in  respet^t  of  the  burgages  witbhi  thojiii 
plabes  deVisable;   but  they  wferfe  to  be  pfi^dVii!' 
also  before  the  ordinaries  in  respect  of  the  gobds| 
and  there  only  where  no  lands  are  bequeathed* 

I     mmi I  III  I      I  -  I    I  ■    I         I  mwlmm^mmlm^mmmmi^mmmit^mm^i^lri^^^^^ai^f^  , 

same  before  the  ordinaiy,  and  then  after  they  shall  bringilh*' 
samt  before  the  mayor  into  Londooi  &o.  and  it  dudibe-theria 
enroBed ;  and  then  upon  that  enrolment  the  mayor^  upost-js 
gram  querela^  snedl  for  the  lands,  dudl  do  execntiony  and  auoh. . 
pmctfa  as  npoil  a  fine  of  lands,  kt.    And  by  the  writ  ft  ap' 
peailBy  that  ik  hnad  may  haT^  a  writ  td  the  taay  or  to  eanpel  ffaa 
ezoeotera  to  bring  in  tiie  will  to  be  proved  before  dien;  hi 
London;  and  to  be  enrolled  in  the  hustings.    The  aamo  in 
Oxford*    And  thereby  it  seems  reasonable  it  be  so  done  «n 
every  other  city  where  lands  be  devisable,  that  the  exeentots 
and  devisete  sludl  have  such  actions  against  the  oniinAiy ; 
and  also  oftbe  bailifi  of  die  towns  andboronghs  toprof^^ 
sudft  wills.     Vkkpbu,  and  the  forms  of  the  writa*    R  H.  Jk 
459,  460.— (C.)  .  i. . 

The  writ  is  secundum  cam,  £b  eadem  dtiMU  hactemm  oUia- 
tarn  d  approbatdm^  &c. 

If  the  mayor,  Sic  will  liot  prove  die  will,  the  devisee  wii 
oeeutoia  may  have  a  writ  to  compel  them,  and  diereapm 
an  Muapiurmf  and  ad  attachment  if  need  be> 

No  testament  may  be  enrolled  in  the  hustings,  in  LondoB» 
unless  the  testator  put  to.his  seal :  but  testaments  that  may 
be  found  gobd  and  legal  are  efibctnal,  althoagfa  not  dnratted 
or  of  record. 

The  testamoat  there  ought  to  be  adjudged  efiactiad  aai 
executory,  having  regard  to  the  testator^s  willy  although^lhe 
Se  priHIeM  VFords  be  defective,  and  not  according  to  common  hiw, 
mven  br  4  &  5  And  as  lands  and  tenements,  so  rents  and  reversdans^  muf 
poM^of  their^'^  be  there  devised,  and  distress  made  for  them,  without  dadse 
peiMMial  estates  of  distress.    City  Law,  p.  4, 5. 

U^^^IS*"''      ^^^  ^d  how  persons  inhabiting  in  the  provinee  of 
tbe  city  of  York,  Tork,  and  in  Wales,  may  by  will  dispose  of  their  perkonal 

Ih^^^Yf.t  **^**"'  *^  ^*  statutes 4 and  5  W.  &  M.  c  a,  and^  arid  8 
M.  W.  3,c.s6^C.> 
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ili^  proTiQg  then,  is  to  be  before  the  ordinary  (a), 
;epqral^  particular,  or  special.   By  general,  I  mean 

m  AS  Wilis  and  testaments  are  proved  and  recorded 
idWr'-with*  the  registrar  of,  i.  The  prerogatire.  9.  The 
iniper  dJeeeee.  3*  'Ihe  peculiar :  or  4.  The  visitant  fw  tiie 
injitnt.' 

iDriall  taM8  wbere  die  deceased  hath  or  had  goodg, 
tetehi  credits,  or  other  personal  estate,  to  the  value  of  five 
MiindB^'«r  iqpwards,  at  the  time  of  his  decease,  out  of  the 
liofMS  trliere  he  lived,  and  wbb  resident  or  died,  the  will  of 
te'dbetSKd  is  proved  and  recorded  m  the  Prerogative' 
foBitfao'  wh(de  estate.  The  records  of  the  Prerogative  Comtr 
tm  aS'Micient  as  Sqa.  Ric  See.  A.D.  1383.  And  it  hath 
BObeinate  ancient,  as  appears  by  their  kalendars,  which  are 
vilfe  inery  good  order  made  up  and  disposed.  For  all  such 
wikaB  tee  of  mwe  aatiqni^,  joa  riiall  search  ibr  them  with 
tfaergffcrftl  register  of  Uie  archbidiop,  hi  whose  office  iiotfa 
diAe;  lousinesses  were  carried  till  the  diviskni  of  the  saqn^ 
made  at  the  time  aforesaid. 

1^  jMBoe  rules  and  observations  are  to  be  held  in  matter 
of  administration  of  goods,  &c. 

ib  oBte  where  the  whole  personal  estate  of  the  deceased 
dsihTor  did,  at  the  time  of  his  decease,  remain  or  be  withm 
the  diocese  where  he  lived,  and  was  resident  or  died;  so 
that  tke  valve  of  five  pounds,  or  upwards  thereof,  is  not  or 
wfs  not  (tt  sudb  time)  in  any  other  diocese ;'  the  will  of  such 
deoCned  is  proved  and  recorded  in  the  proper  diocese,  with 
die  r^istrar  of  the  archdeacon,  or  his  official  of  coursei  of 
dli^coBnnisary* 

,Aii4.in  the  bishop's  visitation,  with  his  chancellor  or  com* 
mosary,  with  reservation  only  to  the  peculiars,  together  with 
te  benefit  of  general  visitation. 

fNole,  That  by  reason  of  the  fiuniliarity  between  the 
IMiop's  commissary  and  the  archdeacon,  commonly  yon 
Hay- find  wills,  not  bemg  of  prerogative  nature,  so  soon 
(jsmetknes)  with  the  one  as  the  other. 

'\  The  IHoe  vole  is  of  admmistratioDs  in  the  diocese. 
Only  note,  That  sometimes  you  shall  find  wflbi  proved,  and 

H4 
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«:tllt*  metropolitan  or  archbishop,' befoW;Wh>ow  it 
i«^  to  be  proved  (0;    in  easel  th^  testator'  ^ive 

.goods  valuable,  called  bona  notabilia% Sxi ^^iv^^ 
dioceses  whereof  he  is  superior.  .    .,,,  ;  ,j!s? 


,i'i 


administration  granted^  in  several  diocesea  -(^aiMtO  ulito 
several  parts  or  parcels  of  the  estate  of  the  deceased,  lying 
and  being  at  the  time  of  his  death  so  separated  and  divided : 
and  sometime  those  which  of  right  are  proved,  or  granted 
and  recorded  in  the  Prerogative,  to  be  hkewise  called  to  be 
proved  or  recorded  In  the  proper  diocese. 

For  such  wills  as  fall  in  time  of  visitation,  either  of  the 
archbishop  or  bishop  of' the  diocese,  you  must  search  for 
^then  according  to  the  role  of  their  times,  and  years  of  their 
•  visitation,  wherein  they  are  very  certain.  ,.•.«. 

^  Heretofore,  whra  the  pope  had  power  of  visitiBttidll  in 
Eygland,  he  took  likewise  probate  of  wills,  &€.,  which  may 
b^  very  well  now  missing  inter  alia* 

Yoii  mrtay  note.  That  there  be  some  wills  of  the  deceased, 
which  cannot  be  found  with  the  registrar  of  any  cotirt 
Christian,  and  yet  are  extant  in  the  chapels  of  th'6  Volls  of 
Chancery,  or  tlie  Tower,  in  their  offices  poU  mortem. 

And  lastly,  some  wills  which  cannot  be  found  either  with 
the  registrar  of  court  Christian,  or  in  Chancery,  may  (in  case, 
inter  alia^  where  the  deceased  hath  devised  any  thing  to  any 
aociety  or  body  politic)  be  found  enrolled  in  the  house,  col- 
lege, hospital,  hall,  abbey,  &c.  to  whom  such  things  were 
devised,  or  amongst  the  records  of  such  societies  dissolned, 


(i)  This  is  by  special  prerogative,  and  the  courts  of  the 
provinces  are  accordingly  called  the  Prerogative  6ourb^  and 
offices  of  Canterbury  and  York.  Each  of  them  has  a 'Su- 
preme jurisdiction,  and  the  one  cannot  intrude  into  the 
province  of  the  other.  3  Bac.  Abr.  36;  11  Vin.  Abr.  79. 
^«.8 ;  Swinb.  6,  a.  1 1,  pK  y.^-CE.) 
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;.ov^l9^Dgst  tbeQv|deno€ifi  of  ^ucbi  uiHo  ^hpfii^  tb^  9m^  Uupgs 
Mpyff^  hf  ve  sinpe  come,  if  you  pursue  the  si^ne. 

£xecutbrs  come  to  prove  a  will,  tlie  ordinary  must  do  it 
WV^mMunijiiteiVni  if  other  Executors  come  to  prove  a 

latter  will,  it  must  be  fer  te^es.    Hetley,  p.  77.' 

The  ordinary,  &c.  shall  not  be  charged  for  putting  their 

wal  to  a  will,  not  knowing  the  same  to  be  forged.     Wing. 

lAbr*  forging  of  I>eeda«>-.(CO 
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Of  bona  Notabilia. 
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-W0 AT  shall  be  said  to  be  bona  mtabilia,  is 
considerable ;  for  thereabout  hath  been  much  di- 
v^ily  of  opinion  :  some  holding  that  they  Inust 
be  'of  forty  shillings  value,  some  five  pounds, 
some  ten  pounds ;  yea,  some  that  the  value  of  a 
'j^htiy  sufficeth  to  draw  it  to  the  archbishop  from  Cam9f,9s. 
die  ^particular  bishop  (a).     But  that  difference  of  ^^^  *" 


'  (a)  'llie  PrerogatiTe  Court  of  Canterbury,  where  all  testa- 
Keot9  are  proved,  wlien  the  party  dying  hath  bona  notahUia, 
in  ioooe  other  diocese  within  that  province,  which  regularly 
u  tor  the  value  of  5/.  but  in  the  diocess  of  London  it  is  loZ. 
by  CQmpcsition  (1).    The  bishops,  lords  and  commons  aaaent  Swiab.  414» 

'  iji'iteliameQt,  that  the  King  may  make  his  testament,  and 
several  instances  thereof.  And  if  the  King  be  made  exe- 
cutor, he  appoints  persons  to  execute  it.    The  probate  of 

...^^vjjj^^jtiisbpp's  testament  belongs  to  his  archbishop ;  (Coke*s 

.,4  l^^35.  338 ;  3  Bac.  Abr.  37;)  although  he  hath  l^ft 
.goods  only  within  his  own  diocese.    4  Inst  335 ;    1 1  Vjn. 

^^jAbr;  74.— (C.) 


(1)  If  8  testator  hath  goods  in  several  peoiilian  m  4me 
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opinion  I  conceive  to  be  now  cleared  by  a  eanon 
made  in  the  first  year  of  King  Charles  his  reign , 

diocese,  yet  shall  the  metropolitan  grant  probate,  for  «adiH 
are  exempt  from  the  jarisdiction  of  the  ordinaty^    P*  SivMk,  ^ 
p.  6,  fi.  11 ;  Oibs.  Cod.  47s.    And  if  it  be  a  peculiar  in  il^  1 . 
episcopal  diocese  of  the  archbishop,  it  is  said  there  nmst  be 
several  probates*    4  Bum  Eccl.  L.  191;   Cro.  Blis.  719. 
When  a  testator  hath  goods  in  England  and  Ireland  seVMH* 
probates  must  be  granted  in  each  kingdom,  regulated  HB^v-r 
cording  to  the  respective  jurisdictions  in  which  bona  miiabiM^,  \  •« 
arise,  for  there  is  no  common  superior  jurisdiction.    3  Bag. 
Abr.  36 ;  Gibs.  Cod.  472. 

If  he  had  effects  also  in  Scotland,  the  will  is  proved  in  ^ 
Court  of  Great  Sessions  there,  and  a  copy  duly  auttoiw    ^ 
ticaled  is  transmitted  and  proved  in  the  Prerogative  C«i^Mt. 
in  J&igland,  as  an  original  will.    So  in  cases  where .  the  ^^•.•. 
tator  dieth  in  the  East  or  West  Indies ;  and  where  probate^ 

has  been  taken  out  in  England,  the  judge  of  probate  in  any  bf 

the  colonies  is  botmd  by  it,  and  must  grant  probate  of  gm^ 
within  his  jurisdiction  to  such  grantee.  Amb.  415.  jtf'lifft' 
testator's  property  be  wholly  abroad,  probate  according  >^ 
the  custom  there  is  sufficient ;  (1  Vem.  397 ;)  but  if  the  wiH . 
made  abroad  contain  any  disposition  of  goods  here,  probate 
must  be  taken  out  in  the  Prerogative  Court  accordingly. 
11  Vin.  Abr.  58,  59.  69.  If  the  will  be  in  a  foreign  lan- 
guage, the  probate  is  of  a  translation  by  a  public  notary ; 
Toller,  71. 

But  where  the  testator  not  being  in  iiinere  dieth  ior  a  ikh  ^ 
eese  where  he  hath  no  goods,  and  having  bona  moMiUia 
elsewhere,  the  metropolitan  shall  grant  the  probate.  1 1  VinJ 
AIht.  80;  3  Bac.  Abr.  36;  4  Bum  Eccl.  L.  189.  So  where 
the  testator  hath  goods  only  in  one  diocese,  and  dieth  beyond 
sea.  If  the  testator  dieth  in  one  diocese,  having  bona  aeto* 
htUa  in  another,  thou^  he  hath  not  goods  to  the  value  pf* 
5/.  in  any  other  diocese,  yet  shall  this  suffice  to  give  Ae  me^. 
tropolitan  jurisdiction.    3  Bac.  Abr.  37 ;  Godolp.  69. 

80  goods  to  the  value  of  5A  onlyylying  in  several  diocesesy 
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idnyocatiofi  then  held^  whereby  it  is  esta- 
1,  that  five  pounds  shall  be  the  sum  or 
[>f  bona  notabilia ;  yet  therein  is  this  prwm, 
here  by  composition  or  custom  in  any  dio- 
hmi  notabilia  are  rated  at  any  greater  sum, 
nc  shall  continue  not  altered.  It  is  like- 
Hereby  provided,  that  if  any  man  die  in  Canon  law  made 
^  viz.  in  his  journey  or  travel,  the  goods  ^  ^^'  *'  ^' 

he  then  hath  about  him  shall  not  cause 
Iministration  shall  be  committed,  or  the  will 
\j  before  the  metropolitan, 
^ing  considered  of  the  value,  now  another 
)bservable  is,  what  things  shall  be  said  to 
a  notabilia.  And  as  to  that,  debts  owing  Swinb.4i& 
testator  are  bona  notabilia^  as  well  as  goods 
^iession,  their  value  being  answerable  :  yet, 
t  if  the  penal  sum  of  the  bond  be  but  five 
s  for  payment  of  a  less  sum,  although  the 
be    forfeited,    yet  in   the   spiritual  court 

respect  to  conscience  suppresseth  the  fa- 
g  of  executors,  this  will  not  be  taken  to 
la  notabilioj  viz.  of  five  pounds  value,  al* 


t6  bona  notabSiay  subject  to  the  superior  jurisdiction, 
ler  of  the  inferior  jurisdictions  could  grant  probate 
rhole.     Ibid. 

P  k  roan  be  only  occasionally  commorant  in  a  hottte 
wn  in  another  diocese,  though  it  be  but  for  ever  so 
period,  and  dieth  there,  not  leaving  bona  noiabiUa  in 
hce  he  was  usually  resident,  probate  shall  be  granted 
Uoteke  where  he  died*  for  he  cannot  then  be  con- 

aa  dying,  in  itinere.    4  Bum  Eccl.  L.  igi ;  1  Sidk. 

)■  •  •  •      ^  >  • 
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though  in  law  the  whole  penal  sum  be  a  duty  {i). 
But  if  the  debt  be  five  pounds  or  more,  though 
it  be  desperate,  or  due  from  the  King,  against 
whom  no  suit  can  be,  but  only  by  petition,  yet 
this  will  stand  for,  and  as  bona  notabiiiOj  as  I  ta&e 
it,  in  the  court  spiritual;  though  thereabout 'I 
can  but  conjecture,  since  the  rules  of  oar « law 
determine  it  not.  And  this  point,  touching  the 
.King's  being  debtor,  I  find  debated  in  theiltite 

91  Eiu.  and  via.  Queen'g  time,  but  not  resolved,  so  iar  as  I  find. 

iiVin.Abr.8o.  g^^  tj^^j^g  Popham  at  the  bar  urged  that  no  d^t 

should  be  botia  notabiUa ;  and  if  it  should^  >]tet 
not  such  for  which  no  remedy  by  suit,  as  ih  thtt 
case,  the  Queen  being  debtor.  Yet  a  fSiulhi^r 
question  local  is  touching  these  debts  ot'  things 
in  action,  in  what  place  or  diocese  they  shaH^be 
Goods  consider-  -said  to  be  as  bona  notabilia^  mzn  whether  in- the 
^rconspi-    pj^^  ^Yitvt  the  dcbtors  be,  or  where  the  oWigil- 

tions,  or  other  specialties  be  (2)  ?    And  as  to  thtt, 


(i)  And  now  by  8tat.  4  &  5  Ann.  c.  16,  s.  13,  the  penalty 
is  saved  by  payment  into  court  of  the  principal,  intereM  and 
cogts.«-<£.) 

(a)  The  distinction  is  taken  between  debts  by  speciahy, 
as  bonds,  recognizances,  statutes,  or  judgments,  and/ih^ 
by  simple  contract ;  the  former  are  held  to  be  bona  nataUliiu 
where  the  securities  are  at  the  time  of  the  testator's  death ; 
thus  a  debt  on  record  which  is  at  Westminster  is  bona  noia- 
hUia  in  that  diocese ;  (3  Bac.  Abr.  37 ;  Shep.  Touch.  463  ;) 
but  debts  on  simple  contract  follow  the  person  of  the  debtor, 
and  accrue  to  the  executor  in  that  diocese  where  the  debtor 
resided  at  the  time  of  his  testator's  death.  11  Vin.  Abr.  77, 
80;  Carth.  149;  1  Salk.  40;  3  Salk.  164. 

But  to  obtain  an  order  for  any  payment  of  money  out  of 
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the  law  hath  been  taken,  that  becaose  the  persons 
of  the  debtors  be  moveable,  passant  and  transi- 
tory; therefore  these  debts  shall  be  said  to  be, 
and  to  make  bona  notabilia  where  the  bonds  or  Bom  notabiiw 
Mhesr  specialties  be,  and  not  where  the  debtors  daid^  bt.  ^ 
^inhabit  and  dwell.     And  so  was  it  not  long  since 
QonceiYed  by  Justice  Walmsley  and  Justice  Beau-  Hii.  ir  Eij. 
jibont  in  one  Pretyman's  Case^  no  other  contra- vide  is  &i4£« 
.dieting  it     Herein  therefore  many  are  mistaken,    ^' 
irho  I  only  in   respect   that  the  persons  of  the 
d^tors  do  dwell  in  foreign  dioceses,  other  than 
die  places  of  the  death  of  the  testator,  or  where 
jUs  other  goods  where,  do  take  administration  in 
itbi9 .'  Prerogative  Court,  though  the  specialties  re- 
.BWAed  where  the  party  died,  or  his  goods  residue 
.^tte^ . .  But  in  case  the  debts  be  only  by  contract, 
Jtithout  specialty,  then  indeed  they  are  to  be  es- 
t^fmed  bona  notabUia^   there  and  in  that  place  Bom  notabilia 
where  the  debtor  is,  as  the  said  judges  well  con-  "^^^^  **"*  ^^^^ 
ceived  the  difference.     But  in  case  land  be  eiven 
to  executors  for  payment  of  debts  or  legacies,  this 
f^^all  not  be  bojia  notabilia^  as  I  take  it,  though  it 
be  assets. 


or  II. 


*mm0 


. ; 


A^  [Court  of  Cliancerj,  a  prerogative  probate  is  indispensa- 
6te'  7  Vcf.  jun.  409 ;  12  Id.  4i7.-~(E.) 


t  -iifji  '. ' 
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Of  the  validity  and  invalidity  of  Probates. 

As  to  the  third  point  we  will  first  see  of  \ 

vididity  an  erroneous  proof  is,  and  thereabou' 

shall  find  this  difference  {a).     Admitting  that 

hath  not  bona  notabilia  in  divers  dioceses,  s< 

of  right  the  proving  of  the  will  appertaineth 

to  the  metropolitan,  and  yet  the  will  is  pr< 

before  him  ;  diis  is  not  merely  void,  but  sfc 

in  force  till  it  be  reversed  by  some  sentence  t 

ts  Eiix.  appeal ;  as  was  resolved  between  Vear  and  J 

Because  by  no    fcHes,  in  the  late  Queen's  time.      But  oii 

u^'iir.    o*er  side,  in  case  one  have  bona  notahtU 

tbnofthat       divers  dioceses,  or  a  peculiar  and  a  diocese, 

emote  which  -ii  t     ^  i  •      i        i  • 

bekui^th  to  his  yet  the  Will  IS  provcd  before  the  particular  bii 
^^^'  within  whose  diocese  part  of  the  goods  are  r 

is  merely  and  utterly  void,  without  any  revc 
Wheie  one  hath  So  also  of  proving  in  some  peculiar.  Am 
^SJih^the  pro-  ^^6  one  have  bona  notabilia  both  in  the  dio 
Iwb^a^'  ^^  Canterbury,  and  in  the  diocese  of  York  ; 
York,  how       ^j  must  be  proved  either  before  both  metai 

proof  to  be ;       ■  *■ 

and  Tide  supra  Htaus,  if  withiu  each  of  their  jurisdictions  t 

be  bona  notabilia j  in  divers  dioceses  ;  or  els< 
I  take  it,  if  there  be  not  so  in  any  of  the  pit 
then  before  the  particular  bishops  in  those  s 
ral  dioceses  where  the  goods  are.    Or,  if  wi 


(a)  Not  void,  but  voidable,  for  that  the  metropolitan 
jurisdiction  over  all  the  dioceses  within  his  province,  an 
that  cause  k  cannot  be  void,  but  onlj  voidable  by 
tenoe.— (C.) 
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the  one  jurisdiction  metropolitan  the  testator  had 
goods  in  divers  dioceses,  and  in  the  other  but  in 
one  diocese ;  then  in  the  one  place  is  the  will  to 
be  proved  before  the  archbishop,  and  in  the 
other  place  before  the  particular  bishop,  as  I  con- 
ceive (i).  And  so  also  of  peculiar  jurisdictions. 
And  in  some  places  archdeacons  have  peculiari 
or  jurisdiction  ordinary,  and  power  to  take  pro- 
^tes  of  wills,  and  grant  administrations.  But 
where  any  like  error  or  misproving  is  in  these 
respects,  it  is  cause  of  reversal  or  of  nullity,  ac- 
cording to  the  former  difference  (a) ;  so  also  if 
Jkejrc  be  falsehood  in  the  proof,  were  it  cammuni 
fonf90^  that  is,  without  witnesses,  or  by  examina- 
J  tion  of  witnesses ;  yet  may  it  in  the  spiritual  court 
be  undone  (2),  if  either  disproof  can  be  made^  or 

'\M   '  '.'    — — 

',  (4}  If  a  will  be  proved  before  the  metropolitan,  where 
jbfTff  ^  not  bona  notabiliay  and  so  it  ought  not  to  be  proved 
dier^  yet  it  standeth  good  till  it  be  reversed  by  some  sen- 
ieAce  of  appeal ;  but  if  it  be  proved  in  any  inferior  court 
artiare  it  ought  not,  it  is  merely  void.  Coke's  8  Rep.  1^6; 
SfAtp.  30;  and  1  Rep.  150.  For  the  metropolitan  hath 
jvosdiction  over  all  the  dioceses  within  his  province.  3  Bac 
Abr.  36 ;  4  Bum  £ccl.  L.  193.— (C.) 

tt)  3  Bac  Abr.  36;   11  Vin.  Abr.  76;  2  Lev.  86;  Salk. 

>'>(3)  Hie  probate  is  suspended  by  the  entry  of  a  eavM  in 
the  spiritual  court,  which  continues  in  force  three  months, 
during  which  time  probate  cannot  be  granted :  it  seems  to 
keommiered  to  operate  as  a  supersedeas  at  common  law* 
't  (Lmti.  186,  and  3  Bac.  Abr.  41.  Where  probate  has  been 
SBBpn>perly  granted,  an  appeal  is  given  within  fifteen  dajrs 
after  sacfa  grant  by  stat.  24  H.  8,  c.  is,  and 90 ineach case 

where 
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proof  of  revocation  of  that  will  was  once  made, 
or  of  the  making  of  a  later  (a). 


(fl)  Bat  probate  of  a  will  of  lands  in  the  ^iritual  court  ii 
no  evidence  at  the  common  law ;  the  witnesses  being  thoe 
examined,  their  examinations  shall  not  be  given  in  evidewt 
at  common  law.  So  that  the  heir  cannot  be  prejudiced  fcjr 
such  probate  of  a  mixed  will.  Cro.  Car.  396,  Netter^s  Cami 
1  Bulst.  1991  SemaifCs  Ca<^.— (C)* 

where  it  is  successively  prosecuted  in  the  diocesan's  cowl, 
or  that  of  the  archbishop,  called  the  Court  of  Arches,  beibn 
the  metropolitan  himself,  or  the  court  of  delegates.  If  tilt 
King  is  a  party  the  appeal  is  to  the  bench  of  bishopSy  ill 
the  upper  house  of  convocation.  Although  the  senteiica  of 
the  court  of  delegates  is  declared  by  stat.  35  H.  8,  c  IJK  It 
be  final,  being  in  fact  the  result  of  the  appeal  to  the  Kja^ 
in  Chancery ;  yet  exfaxore  the  King  may  grant  a  commiasHMi 
of  review ;  this  is  however  never  done  but  under  special  cir- 
cumstances.   4  Ves.  jun.  205. 

If  the  probate  is  affirmed,  the  course  is  to  send  back  die 
cause  to  the  original  court  granting  it ;  but  if  it  be  reveraed, 
the  sentence  becomes  an  original  one,  and  the  court  pra» 
noundng  it  grants  probate  de  novo^  thereby  ousting  the  ia* 
ferior  court  of  its  jurisdiction ;  (i  1  Vin.  Abr.  76 ;  Com.  Dif  . 
Adm.  b.  3 ;)  and  all  intermediate  acts  by  the  executor  are 
thereby  rendered  void.  In  some  cases  equity  will  relieve 
against  payments.     1  Ch.  Cases,  126. 

The  probate  is  the  only  evidence  of  a  right  to  peraonal 
property.    R,  v.  Inhab.  of  Netherseal,  4  Term  R.  258. 

And  so  long  as  it  remains  unrepealed  cannot  be  impeadied 
in  the  temporal  courts.  Allen  v.  Dundas^  3  Term  R.  195. 
But  evidence  which  admits  and  avoids  the  probatey  either  ia 
to  the  seal  of  the  court,  or  its  jurisdiction  by  reason  of 
6ofia  natahilia^  is  admissible.  Bum  Eccl.  Law,  196  %  8tr. 
671;  and  see  11  Vin.  Abr.  89;  Com.  R.  1^2;  Roll.  Abr. 
919.    If  the  question  be  as  to  a  forgery  no  indictment 
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Now,  admitting  the  will  true  and  rip^ht,  and 
also  rightly  proved  ( i )  ;  let  us  yet  see  the  force 
and  strength  of  the  proof  or  will  so  proved.     It 


be  maintained  thereon  until  the  Ecclesiastical  Court  has  pro- 
noimiced  it  such.    3  Bac.  Abr.  34;  1  Str.  481.  703. 

And  that  within  thirty  years  when  the  will  is  proved  in 
the  cbmnnon  fomi ;  but  when  it  is  by  a  suit  in  chancery,  to 
which  all  parties  interested  therein  liave  been  made  parties, 
aod  no  time  limited  by  the  decree  for  appealing,  it  cannot 
be  afterwards  controverted.  4  Burn  Eccl.  Law,  207;  Go- 
Mptx  62. 

And  before  revocation  of  a  former  probate  no  new  one 
will  be  granted.    4  Bum  Eccl.  Law,  193 ;  7  Mod.  R.  14G. 

So  where  probate  had  been  granted  of  an  officer's  will,  who 
had  been  left  for  dead  on  the  field  at  Corunna,  on  motion 
the  court  revoked  the  probate  so  granted  in  error,  and  the 
pnty  himself  appearing,  the  judge  on  his  petition,  decreed 
the  will,  with  the  probate  being  first  cancelled,  to  be  de- 
livered out  of  the  registry.  En  pU\  C.  /.  Napitr,  1  Phill. 
EccL  a.  83.— (E.) 

(1)  Probate  will  in  general  be  good  of  a  testamentary 
papery  although  neither  subscribed  nor  sealed,  if  the  testa- 
toi^t  hftndwriting  be  proved,  which  must  be  done  by  two 
credible  witnesses ;  if  attested,  one  will  be  sufficient  in  addi- 
tion to  such  attesting  witness.     But  although  neither  at- 
tested, nor  in  his  own  handwriting,  it  will  be  equally  effec- 
tual if  shown  to  have  been  read  over  and  approved  of  by 
hinu    s  Bl.  Com.  501;   Godolph.  p.  1,  c.  21,  8.2;   Com. 
Rep.  451.    If  there  is  a  difference  of  opinion  as  to  its  being 
the  teatatQr*t  handwriting,  the    Ecclesiastical    Court  will 
receive  evidence  of  persons  competent   in  such   matters. 
BmimmU  v.  Perkins,  1  Phill.  Eccl.  K.  78. 

A  will  baa  even  been  established  upon  answers  to  inter- 
ragitDries  taken  down  at  the  time  by  tlie  solicitor,  and  read 
over  and  approved  of  by  the  party.  Green  v.  Skipworih, 
1  Phill.  Ecd.  R.  53.     But  such  instructions  must  not  have 

I 
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being  under  the  seal  of  the  ordinary  cannot  Ik 

denied,   saith   one   book,    to  wit,    whether  thii 

showed   forth  be  a    will   proved   or  not;    no 

9  £<|.  4, 17.       though  the  proof  be  but  indorsed  on  the  back 

stH.'6/<2.'     '^iz.  that  it  is  so  proved,  saith  the  book.      6u 

notwithstanding,  the  defendant  so  used  may  denj 
that  the  plaintiff  is  executor,  as  not  being  con- 
cluded nor  estopped  by  the  probate  so  to  say  (a) 
And  the  reason  is,  because  the  seal  of  the  ordi 
Plow.  Com.      nary  is  but  matter  in  fact,  and  not  matter  o 
S*Ed.  s,  St.     record :  nor  are  the  sentences  of  divorce,  and  th< 
19  Ai».  p. «.     iite^  in  the  spiritual  court,  judgments  or  matter 

of  record,  as  hath  often  been  held  (i). 


(a)  Probate  of  a  testament  i^owed  forth  under  seal  of  tb 
ordinary,  yet  the  other  party  may  plead  that  he  who  is  dea 
died  intestate :  so  if  issue  be  taken  upon  probate  of  a  wit 
or  if  administration  were  committed  (although  they  diow  th 
bishop's  letters  testimonial)  it  shall  be  tried  by  jury.  An 
of  divers  manners  of  proof  and  trial,  see  9  Rep.  33,  Ca$€  <; 
Abbot  €f  Strata  Marcetta.^C.) 


been  left  open  to  further  consideration.  Devereux  t.  BuBoei 
1  Phill.  Eccl.  Rep.  60. 

A  paper  importing  to  be  a  deed  of  gift,  yet  if  only  to  tak 
effect  after  tlie  death  of  the  grantor  is  a  testamentary  p^ie 
Thorold  T.  Thorold,  lb.  1.— (E.) 

(1)  But  a  payment  to  an  executor,  who  acts  under  sue 
a  false  will,  is  a  discharge  to  the  debtor,  although  the  pn 
bate  be  afterwards  declared  null,  and  administration  t 
granted  to  the  next  of  kin.  AUen  v.  Dundas,  3  Ter 
R.  125. 

A  payment  of  money  under  a  probate  of  a  person  st 
living  is  void,  for  the  probate  can  hare  no  effect.   lb. — (E.^ 
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Of  the  relation  of  Probate  and  Refusal. 

As  for  this  last  point,  both  the  proving  and  the 
refusal  shall  have  relation  to  the  death  of  the  tes* 
tator,  as  I  take  it,  to  divers  purposes.     So  as  to  proving, 
the  proving,  saith  the  Lord  Dyer  expressly  and  ^eiriss!"' 
confidently  in  Greysbroke  and  Fox's  Case;  and 
the  resolution  also  of  the  case  proves  it.     For 
there  administration  being  committed  before  any 
will  proved  or  notified   to  the   ordinary,  as   it 
should  seem,  the  administrator  sold  some  of  the 
goods  to  J.  S.  and  after  the  executors  (proving 
the  will)  brought  an  action  of  detinue  for  those 
goods  against  J.  S.  who  pleaded  this  administra- 
tion and  sale ;  and  thereupon  the  executor  de- 
murred ;    and  judgment  was  given  for  him,  as 
having  by  the  proving  of  the  will  disproved  the  is  h.  6,  li.  s. 
administration  ab  initio (\).     But  it  is  true  that  Nottomake^^' 
judgment  was  given  only  by  two  judges ;   one  SJSl  blfo^' 
being  absent,  and  the  other  dissenting  in  opinioii ;  £°;Jj^*'  ^"* 
yet  I  think  it  was  riffht  and  according  to  law,  S9H.6,8. 
and  that  refusal  shall  have  the  like  relation ;  else       ^   ^* 
co«dd  not  the  administration  relate  to  the  death 
of  the  intestate,  as  it  doth  to  some  purposes,  ex- 
pressed in  divers  books,  viz.  to  have  the  action  of 


(t)  And  see  n  Vin.  Abr.  305 ;  9  Co.  38 ;  1  P.  Wnw.  767; 
1  AA.  461 ;  C.  Ch.  3,  56 ;  1  T.  R.  4B0;  4  T.  R.  96o.  But 
nor  to  tdbct  or  prejudice  the  righu  of  third  persons,    3 

I  2 
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trespass  for  goods  ♦taken  before  administratioEr 
committed,  and  to  have  a  rent  growing  payable  i:^ 
that  mean  time. 


What  Fees  are  to  be  paid  upon  Probate,  or  for 
Copies  of  Wills  or  Inventories. 

Per  Stat.  21  Hen.  8,  c.  5. 


1 .  Where  the  goods  amount  not  to  above  five  pourn 
only  SUV  pence  to  the  scribe. 

2.  Where  they  be  abaoe  Jive  pounds^  but  unc^t 
forty  pounds,  2s.  6d.  to  the  B.  B.  I2d.  to  f^ 
scribe. 

3.  JVhere  above  forty  pounds,  to  be  taken  but  »  s 
6  d.  to  the  B.  B.  2  ^.  6  d.  to  the  scribe,  or  1  ^. 
for  each  ten  lines  of  ten  inches  long,  at  the 
scribes  choice. 

These  sums  are  to  satisfy  both  for  proving,  re- 
gistering, sealing,  writing,  praising,  making  in- 
ventories, giving  acquittances,  fines,  and  all  other 
things  concerning  the  same. 

Where  land  is  given  to  be  sold,  neither  the 
money  raised,  nor  the  profits  thereof  shall  be  ac- 
counted as  any  of  the  testator's  goods  or  chat- 
tels (a),  saith  the  statute  (i). 


(a)  If  a  man  by  his  will  devise  his  lands  to  his  executors 
for  payment  of  debts,  and  until  his  debts  be  paid ;  in  this 

(1)  91  H.  If  c.  5,  s.  5,  and  although  a  distinction  pre- 
vailed formerly  between  a  devise  to  a  trustee  and  to  an  exe- 
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Notey  That  the  will  is  to  be  brought  with  wax 
tkereunto  ready  to  be  sealed,  and  proof  to  be 
made  of  the  will  according  to  common  custom. 


case  the  executors  have  but  a  chattel  and  an  uncertain  inte- 
rest in  the  land  until  his  debts  be  paid ;  for  if  they  should 
baye  it  for  their  lives,  then  by  their  death  their  estate  should 
cease,  and  the  debts  unpaid ;  but  being  a  chattel,  it  shall  go 
to  the  executors  of  executors  for  the  payment  of  his  debts. 
But  otherwise  it  is  if  a  lease  be  made  to  a  man  untill  one 
hnndred  pounds  be  paid ;  for  there,  because  the  rents  are 
uncertaio,  the  lessee  hath  an  estate  for  life  determinable  upon 
pajment  of  one  hundred  pounds.  Coke's  1  Inst.  42,  a,  and 
lee  8  Rep.  94,  Manning's  Case. 

It  was  moved  to  have  writings  brought  in  by  the  defend- 
ant to  have  a  special  verdict  at  the  assizes  drawn  up,  where 
the  case  would  be,  that  a  man  devised  his  lands  to  his  exe- 
Gotors  to  be  sold  for  payment  of  his  debts,  and  the  lands 
bebg  sold,  if  the  money  in  their  hands  must  be  assets  at 
common  law  to  charge  them  in  debt;  the  writings  were 
nled  to  be  brought  in,  and  Twisden,  justice,  said  that  he 
had  known  it  to  be  adjudged  that  they  were  assets  at  com- 
mon lawy  without  going  to  chancery.     2  Lev.  224,  Dethicke 

Ctttuy  que  use  declared  by  his  will,  that  </.  Ss  should  have 
as  veil  the  governing  and  ordering  of  his  children,  as  the 
lipoaing,  letting,  setting  and  ordering  of  his  lands :  whether 
J.  S,  might  sell  the  lands  by  these  words  was  the  question. 
Bj  the  opinion  of  the  court  he  might  not ;  forasmuch  as 
the  meaning  of  the  devisor  should  be  collected,  that  he  would 
that  his  lands  should  be  disposed  and  ordered  according  to 


ctrtor,  it  has  been  by  late  decisions  altogether  abolished. 
I  Bro.  Ch.  Rep.  137,  and  Ap.  6;  2  lb.  94;  2  P.  Wms.  552 ; 
8  Vet.  jun.  26 ;  a  Fonbl.  Eq.  398,  n. ;  Co.  Litt.  113;  Harg. 
H.  2.— (E.) 

I  3 
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How  the  in-     *    FoT  making  the  mventory,  the  executor  iB  to 
^torj  to  be    ^j^g  ^j.  ^^jj  ^^  j^j^  ^^^  creditors  or  legatees  of 

the  testator,  and  do  it  in  their  presence;  or  in 
their  absence  or  refusal,  two  honest  persons  being 
the  next  of  his  kin ;  or  in  their  default  two  other 
honest  persons  (a). 


good  order,  and  for  the  benefit  of  his  children.  But  it  fhodld 
be  ill  ordered  to  sell  the  lands  of  the  children.  Ter  Fkxh. 
Dijfer  s6,  pi.  i2o.« — (C.) 

(a)  When  an  executor  intends  to  accept  of  the  office,  it 
behoves  him  to  make  an  inventory  of  the  testator^s  goods ; 
for  if  he  meddle  with  the  goods,  and  refuse  to  make  an 
inventory,  he  may  be  punished  by  the  ordinary :  but  he  may 
meddle  with  the  goods  as  to  the  discharging  of  funerals, 
or  disposing  of  such  things  as  cannot  be  preserved,  and 


(i)  So  by  33  &  33  Car.  s,  an  administrator  must  enfeer 
into  a  bond  with  one  or  more  sureties,  conditioned  to  exhibit 
into  the  registry  before  a  particular  day  a  true  inventory  of 
the  intestate's  effects  which  come  to  his  possession.  3  Bac. 
Abr.  46;  11  Vin.  Abr.  358;  Salk.  351. 

And  such  inventory  must  also  be  exhibited  by  the  exe- 
cutor within  a  reasonable  time,  to  be  computed  at  the  dis- 
cretion of  the  ordinance,  with  reference  to  the  residence  of 
the  party,  distance  of  the  goods,  &c.  P.  Swinb.  p.  6;  4  Bm 
Ecd.  L.  365.  And  the  judge  may  cite  either  of  them,  at  the 
suit  of  a  party*  or  of  his  own  discretion.  Id.  350 ;  Com.  Dig. 
Admin.  B.  7  $ed  vid, ;  5  Mod*  347.  In  general*  bowevtiri 
this  formal  inventory  is  not  exhibited  or  required,  unlesi 
eited  at  the  suit  of  a  creditor,  legatee,  or  party  entitled  to 
distribution,  in  which  case  his  general  oath  is  not  sufficioit, 
but  must  be  specially  verified  in  person,  or  by  commiasioii* 
4  Bum  Ecd.  L.  350.  365,  366;  Swinb.  p.  6,  s.  6;  Phil^  r. 
BigneU,  1  Phill.  Eccl.  L.  339;  and  MyddUton  ▼.  Ruskouiyib. 
334.    The  effect  of  not  making  such  inventory  ia^  that  in 
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The  inventory  is  to  be  indented,  and  one  part 

kept  mnil  the  dine  of  making  the  inventory.    P.  Swinb.  p.  6, 
t.  6  (1). 

Note,  That  the  goods  in  the  inventory  ought  to  be  par- 
ticidariy  prized  and  valued  accordmg  to  reasonable  prizes, 

case  of  a  deficiency  of  assets,  the  presumption  is  against  him, 
and  he  must  show  that  no  others  than  those  accounted  for  by 
Um  came  to  his  hands ;  whereas  the  assets  exhibited  in  an 
inventory  are  conclusive  in  his  favour  until  the  party  ques- 
tioning it  gives  evidence  of  others ;  and  the  appointment  is 
alio  to  be  deemed  just,  though  not  made  strictly  according 
to  the  statute,  uatfl  fidsified  (ib.  and  i  Ought.  344) ;  and 
die  Ecdeiiaslical  Court  may  dispense  with  it  altogether. 
R^m.470.    So,  that  court,  under  special  circumstances,  will 
deme  such  inventory  to  be  specially  verified  before  probate, 
&C.;   or  a  commission  of  appraisement  (4  Bum.  £ccl.  L. 
s66);  in  which  case  a  monition  issues  to  all  parties  having 
any  of  the  deceased's  eflfects,  requiring  them  to  exhibit  the 
same  to  snch  appraisers,  in  order  to  their  being  inserted. 
This  inventory,  signed  by  them,  or  two  of  them  at  the  least, 
of  course  dispenses  with  the  oath  of  the  party.    4  Bum  Eccl. 
L.  a6&,  «67  ;  1  Ought  344,  345- 

A  creditor  cannot  impeach  an  inventory  exhibited  under 
the  statute.  Ibid,  and  3  Burr.  Rep.  igaa :  e  Fonbl.  41 8,  n.  d, 
Ikl  may  indeed  state  objections,  which  the  court  will  require 
tebeaofweredonoath;  or  he  may  seek  relief  by  bill  in  equity. 
The  oath  taken  by  the  executor  now  is,  that  the  writing 
pgidiiccd  contains  the  true  last  will  and  testament  of  the 
ikirifcsriil^  as  fiur  as  the  deponent  beheves;  and  that  he  will 
tniljr  perform  the  same,  by  payment  first  of  the  testator'i 
dabli^  then  legacies,  as  far  as  the  goods,  Slc.  will  thereto 
eattfoA,  mid  the  law  charge  him ;  and  thai  he  will  make  a 
tnie  and  perfect  inventory  of  all  such  goods,  &c.,  and  ex* 
lAit  the  siund  into  the  registry  of  the  spiritual  court  assigned 
faf  the  courti  and  render  a  just  account  thereof  when  lawfully 
rapinL    mier^s  htm  of  Executors,  5&.— (E.) 
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left  with  the  ordinary,  and  the  other  to  rej 
with  the  executor. 


and  not  huddled  up  together  several  things  in  a  gross 
but  those  goods  which  do  not  belong  to  the  heir  af^ 
testator's  death,  must  not  be  put  into  the  inventory ;  n 
may  those  goods  called  bona  paraphernalia  (which 
wife's  convenient  apparel,  agreeable  to  her  quality)  I: 
into  the  inventory:  but  such  is  the  general  custom 
Vide  4  &  5  W.  the  province  of  York,  that  widows  are  there  not  only  tol 
&  M.  C.2,  and    ^q  reserve  to  their  own  use  their  convenient  apparel, 

convenient  bed  and  furniture,  but  also  a  coffer  boK 
divers  things  therein ;  as  jewels,  chains,  borders,  and 
things  necessary  for  their  own  persons.    P.  Swinb.  p.  6, 

Note,  The  valuation  on  the  appraisement  of  goods 
binding,  nor  much  rQ3pected  at  common  law :  if  it  I 
high,  it  shall  not  prejudice  the  executor ;  if  too  low,  it 
not  advantage  him,  but  the  value  found  by  the  jury 
pUne  adtninistravitf  is  binding.     Raym.  470,  471. 

Certain  jewels  to  the  value  of  500  marks  were  allow 

a  viacduntess  as  her  paraphernalia,  and  accounted 

reasonable  allowance  for  one  of  her  degree.     Viscc 

Bindon*i  CasCf  More's  Rep.  p.  72,  pi.  338. 

Ifhedoetuni,        The  husband  may  dispose  of  his  wife's  paraphema 

»lie  may  claim     his  wiU ;  and  if  he  doth  not,  they  go  to  his  surviving 

there' be  no        ^^^  '^ho  cannot  take  them  without  his  executor's  a 

debts.    Agreed  unless  the  husband  by  his  will  especially  appoint  tht 

era.  846.    ^^^^  ^^  ^y^^^  without  such  assent.    Cro.  Car.  343, 

Hastings  v.  Dougloi. 

But  note,  if  the  rest  of  the  goods  will  not  suffice  to  pi 

husband*!  debts,  then  are  the  wife's  jewels,  chains,  bo 

and  such  like  (being  things  of  decency  and  omamen 

not  necessity),  to  be  put  into  the  inventory,  amongst 

goods  of  the  deceased,  towiurds  .the  paying  of  his  • 

P.  Swinb.  p.  6,  s.  7,  n.  5  ifi  fiu 

Note  alsO|  That  the  husband  may  devise  such  chain 

tbere' werTtwo    j^^^l>»  ^^*  though  hc  leave  sufficient  assets  besides  t 

judges  against     his  debts,  and  in  such  case  the  wife  shall  not  have  thi 
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The  executor  is   to  make   oath  of  the  truth 
of  it(i). 

For  a  copy  desired  by  any,  either  of  a  will  or  5Bm.  AUis. 
inventory,  no  more  is  to  be  paid  than  before  is  Lo.™rswiobl 
allowed  for  the  registering;  with  the  like  election  Si'iSbe  daiT^ 
to  the  scribe  or  register,  as  is  above  said.  ttamp«i. 

Mr.  Swinburne  saith,  that  an  executor  is  to  SeeaijDSiE.3, 

C    11        An  mA^ 

swear,  that  if  it  should  be  thought  fit,  to  be  bound  ninbtntot  sbau 

to  make  a  true  account,  when  he  shall  be  there-  S^utorrFtt! 
unto  lavrfuUy  called  by  the  ordinary.     And  of  ^\^,ll'^^^^[ 

accounting  some  books  of  the  common  law  make  ^^^' 

mention,  as  1 3  Ed w.  the  Third,  Fitzherbert  Exec,  or «  dutj  rest! 

91,  where  Trew  saith,  that  of  a  thing  in  action  no  1? MwrthTie-'^ 

account  shall  be  befo;e  the  ordinary ;  but  Paming  fe'^IlTd?  bj^^^^^^^ 


ber  paraphernalia ;  bat  if  the  husband  make  no  gift  or  devise  two.   It  wm  in 
orthem,  and4eave  assets  besides  to  pay  his  debts,  then  the  cUi  Verdict  "for" 
wife  in  sach  case  may  keep  them  in  despite  of  the  executors  the  jewels, 
or  administrators.    Tr.  8  Car.  1  Br.  R.    Lord  Hastings  and  ^^^tLThlT* 
fUr  Archibald  Douglas's  Case^  Cro.  Car.  343.  may  devise 

If  any  creditor  or  legatary  do  affirm,  that  more  goods  ^^^^ 
came  to  tlie  executors  hands  than  are  named  in  the  in- 
Tentoiy,  he  must  prove  it ;  for  otherwise  credit  is  to  be  given 
to  the  inventory.     P.  Swinb.  p.  6,  s.  10. — (C.) 


(1)  By  the  custom  of  London,  where  the  testator  dieth, 
leaving  an  orphan  within  age  and  unmarried,  the  mayor  and 
aldermen  may  compel  an  executor  to  exhibit  an  inventory 
at  a  court  of  orphanage,  and  to  give  security  to  account  for 
debts  when  received,  and  on  refusal  may  commit  him  until 
compliance.  And  tliis  liability  on  the  custom  is  not  waived 
bj  his  having  before  given  security  to  the  spiritual  court. 
1  Roll.  Abr.  550;    Com.  Dig.   Guardian   (G.  1.)    Hob. 

247— (E-) 
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comit  in  the  866018  of  a  Contrary  opinion.  And  elsewhere  i't 
laaTi^Ta!  ^  ^^^^^  *a^  ^^^^^  *  debtor  is  made  executor  tc: 
l^^^f  ^  ^6  debtee,  he  shall  yet  account  before  the  or- 
parWoad.  diuary  for  his  debt:  yea,  as  of  money  in  po&- 
Ooet!  ft  tfta.  session,  saith  one ;  which  others  denied. 
ti'£!!4,ffff.  An  executor  by  wrong  shall  be  drawn  to  ac^ 

f^4ia!!f.    count  before  the  ordinary,  sai^  Moyle,  justice 
^J^^'        But  saith  St.  Germain,  he  may  not  force  any  "to 

account  against  the  order  of  the  common  lawr 
(not  showing  what  that  is.)    And  tenqf.  Edw.  ikM,i 
Fourth  it  is  said,  at  least  by  the  reporter,  thai 
a^er  the  will  proved,  the  ordinary  hath  no  more 
to  do :  good  non  credo. 

Also  of  the  oath  of  an  executor  divers  boolu 
tell,  but  to  no  such  purpose  as  Swinb.  but  truly  'tx) 
perform  the  will. 

x\nd  now  by  stat.  4  Ann.  c.  16,  s.  26,  the 
probate  of  wills  and  administrations  shall  be  in 
the  ordinary  of  the  diocese,  for  persons  workix^g 
in  the  King's  docks  or  yards,  and  the  wag^s 
due  to  them  shall  not  be  deemed  bona  notabilia. 
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CHAP.  V. 

^^HAT  THINGS  SHALL  COME  UNTO  EXECUTORS, 
AND  BE  ASSETS  IN  THEIR  HANDS,  AND 
WHAT    NOT. 

THE  things  which  shall  come  to  executors  are 
of  great  multiplicity,  and  wouid  make  a  large  and 
confused  heap  if  tied  together  in  one  bundle  or 
lump  (a).  I  will  therefore  diride  and  sort  them 
out  in  parts,  after  the  best  manner  I  can.  First, 
We  will  divide  them  into  things  possessory,  or 
actually  in  the  testator ;  and  things  in  action,  or 
not  actually  in  the  testator.  Secondly,  the  pos- 
sessory into  chattels,  real  and  personal;  or  (as 
Some  less  properly  express  it)  moveable  and 
immoveable  (/^). 


(a)  A.  deyiseth  his  land  of  inheritance  in  fee  to  his 
executors,  and  their  hein,  not  naming  the  executors  by 
their  names,  and  he  makes  M*  and  N,  his  executors,  though 
they  refuse  to  administer  or  prove  the  will ;  yet  they  shall 
take  the  land  as  joint-tenants  in  fee ;  for  executors  is  a  good 
■^me  of  purchase  as  well  as  right  heirs.    Moore,  806.— -(C.) 

(6)  AsselM  in  maines  Vexeeidors^  is  when  a  man  indebted 

makes  executors,  and  leaves  them  sufficient  to  pay,  or  some 

commodity  or  profit  is  come  to  them  in  right  of  their  testator: 

this  is  called  assets  in  their  hands.     Termes  del  Ley^  verb. 

AmkU,    Sheph.  Touch.  496. 

Having  spoken  before  concerning  assets,  it  will  not  be 
improper  to  set  down  some  general  rule  as  to  assets.    First 
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present  owner,  or  by  assignment  from  tlie  kiiig 
or  other  lord  of  whom  the  tenure  was)  is  a  chatfd 
real,  not  personal,  though  it  be  an  interest  in  the 
person  of  another ;  but  it  is  in  respect  of  a  tenure 
of  land,  or  other  hereditament,  and  is  for  years, 
viz.  during  the  minority,  or  till  marriage  had,  and 
so  is  real.  Next,  a  villain  for  years  (as  by  g^ranl 
for  a  term  from  him  that  had  the  inheritance)  is  a 
chattel  real.  As  for  an  apprentice  for  years,  it  is 
by  custom,  as  I  take  it,  that  he  goeth  or  is  de* 
rived  to  executors  but  for  reason  after  showed,  I 
think  this  interest  is  not  in  the  realty,  bnt  m  tb^ 


and  executor  dies  before  probate,  yet  is  the  term  vested,  and 
Uie  devise  executed.    Dyer,  367,  a.    So  a  lease  pur  mOer 
ue,  and  the  heir  be  not  named  in  the  grant :  this,  by  stat. 
so  Car.  9,  c.  3,  and  14  Geo.  3,  c.  so,  shall  go  to  the  executor 
and  be  assets  in  the  course  of  distribution ;  and  so  of  renti 
issuing  out  of  incorporeal  hereditaments.    Har.  Co.  Litt. 
41,  b. ;  1  P.  Wms.  39 ;  3  Id.  380 ;  3  Id.  264 ;  Pr.  Ch.  167 ; 
Barnard,  46;  Vaugh.  soi ;  4  T.  R.  sgi.    So  a  reversion  of  a 
term.  11  Vin.  Abr.  340;  s  Jones,  170.    And  if  he  renew  or 
surrender,  he  shall  still  be  chargeable  for  the  value  as  assets. 
11  Vin.  Abr.  3Q7,  pi.  16. 3i ;  3  Bac.  Abr.  58 ;  Shep.  Touch. 
497;  a  Ch.  Ca.  280.     Or  if  the  renewal  be  made  by  the 
request  of  the  lessee  or  his  executor,  pursuant  to  a  covenant 
of  the  lessor,  it  shall  be  assets.    2  P.  Wms.  196;   Sheph* 
TAch.  497.    But  where  a  term  is  created  only  for  a  par* 
ticular  purpose,  as  on  a  marriage,  it  shall  not  be  assets,  nor 
liable  in  the  executor's  hands  for  the  debts  of  the  par^  ia- 
terested  therein.     11  Vin.  Abr.  236  ;  2  Vem.  52.  213.  ags. 
So  when  iflade  on  condition  which  is  broken  before  the  death 
of  the  party.    2  Leon.  143.    Nor  does  the  Statute  of  Frauds 
make  a  term  held  in  trust,  assets  in  the  hands  of  the  executor 
of  the  cestui  pie  trust    2  Vem,  248.^£.) 


TU£   OFFICE   OF   AN   EXECUTOR.  I8f 

personalty  rather(i).    So  of  a  debtor  in  ezecutioa 
^  debt,  the  interest  in  hinii  or  perhaps  mor^ 
properly  in  bis  liberty,  is  not,  as  I  conceive  (for 
reasons  which  after  I  shall  express),  a  real,  but  ft 
personal  chattel.     The  like  law  of  a  prisoner 
taken  in  the  wars.    As  for  fishes  in  a  pond,  coneys  {J^^J^j"  ^ 
ia  a  warren,  deer  in  a  park,  pigeons  in  a  dove-  ^c.  tbej  gu  to 
house,  where  the  testator  had  the  inheritance,  or  Cm.  Eiis.  sfi. 
bat  for  life,  in  the  pond,  warren,  park  and  dove* 
house,  they  are  not  chattels  at  all,  nor  go  to  the 
executors,  but  to  the  heir  with  the  inheritance  (2). 
If  the  testator  were  but  a  termor,  they  are  to  go 
to  the  executor,  but  as  accessary  chattels,  fol- 
lowing the  estate  of  their  principal,  viz.  the  warren^ 
park,  dove-house,  pond  (3),  &c. 

The  real  chattels  not  living,  are  either  in 
houses  or  lands  most  usually,  and  that  three 
ways :  first,  by  lease  for  years  (4) :  secondly,  by 


(1)  And  see  9  Stra.  1115.  1366;  Doug.  70;  s  Vet.  35; 
ind  5  El.  c  4 ;  and  ivf.  p.  56,  n.  a.— (E.) 

(f)  1  Roll.  Abr.  916 ;  11  Vin.  Abr.  I66 ;  3  Bac.  Abr.  64; 
Ca.  Utl.  8 ;  7  Co.  15,  b ;  Com.  Dig.  Biens  (B.)  -<E.) 

(a)  n  Vin.  Abr.  166 ;  Harg.  Co.  Litt.  8,  n.  10.— (E.) 

(4)  80  a  temuicy  from  year  to  year  is  an  interest  which 
JevcAves  to  Uie  representatiTe.  i.Bl.  B.  596;  3  T.  R.  13; 
6  UL  395;  1 1  Ves.  jun.  383 ;  15  Id.  -236 ;  and  where  of  the 
vihie  of  10/.  a  year,  a  residence  thereon  for  forty  days  ac- 
foret  a  settlement,  6  T.  R.  99 ;  and  a  term  of  years,  with  « 
llighc  rent,  is  assets  to  the  amount  of  the  difference  between 
Ae  rent  reserved  and  the  full  value.  11  Vin.  Abr.  230, 
(L4a;  3  Bac.  Abr.  57 ;  Shep.  Touch.  498 ;  Cro.  EI.  712, 
t.  c. ;  Cro.  Jac*  545--'  (E.) 
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'vrard^ip   of  lands    held   by   knights  .Jberv,ice; 
thirdly,  by  extent  upon  judgments,  statute  or 

L     ^^I 


So  a  lease  for  a  year  by  a  copyholder  is  as^f ts.  in  .t^ 

executor  of  Uie  lessee,  for  such  lease  is  warranted  by  tlic 

general  custom,    ii  Vin.  Abr.  146;  Co.  Litt.  5g>  Htrr^^W. 

4;  4  Co.  s6;  9  Co.  75,  b  ;  Poph.  1B8 ;  W.  Jo.  249?  'UV^X: 

233.     So  where  granted  for  lives.     1 1  Vie.  Abr,-45i.|  1 

Vem.  415.    And  where  a  copy  bold  tenement  wa»  ^biO^t 

down,  and  money  was  raised  by  briefs  to  reboUd,  i£'w«  ba^ 

diat  the  money  riiould  go  to  the  heir,  to  be  to  a 

though  the  executor  should  have  any  interest  which 

have  accrued  in  respect  thereof,    i  Ves.  460.  .  ■'*   "<\ 

But  where  a  lease  for  lives  was  limited  to  J.  and  hU  heiisi 

and  he  afterwards  granted  his  whole  estate,  reserving  reiM^ttf 

his  executors,  with  a  power  of  re-entry  to  him  and  hit  hemp 

it  was  held  that  auoh  rent  was  payable  to  the  executoo  ^^m 

receipt  of  the  express  reservation;  and  that  if  tlie  hciirh|d.i 

re-entered,  he  would  only  have  been  a  trustee  fbr^tlm  #4*) 

ecutor  of  the  rent.     1  P.  Wms.  ssS'    ^  while  the  Mi^haM 

a  right  of  entry  to  satisfy  his  rent,  after  entry  it  stiU  »foi^ 

tinues  only  a  chattel  interest.    1 1  Vin.  Abr.  147;  1  Ler.iiyLt^ 

Ld.  Raym.  135.  158;   1  Sid.  223.  262.  344.    And  if^iftic: 

grantee  of  a  rent  in  fee  take  a  lease  of  the  land,  now  shall  jiis 

executor  have  the  interest  in  the  lease.    Litt.  11.  5cj. 

A  term  of  years  to  attend  the  inheritance,  for  w^^j^^ 
purpose  created,  sliall  go  to  the  heir,  and  not  the  executor; , 
and  so  the  beneficial  interest  which  may  accrue  in  the  teon 
after  the  particular  purpose  has  been  satisfied,  as  paymenjtjoC, 
debts,  annuities,  &c.    So  an  annuity,  although  of  a.  dmitel 
nature,  is  descendible  to  the  heir.    Dr.  and  Stud.  90. .  Sp  a  | 
crown-grant,  out  of  a  particular  revenue  (2  Vcs.  170)^  cvefk.- 
though  there  is  a  condition  for  a  gross  sum  in  lieu  to  be.liiu 
out  in  land;   and  it  would  not  be  considered  as  money 
granted  to  be  so  laid  out,  by  reason  of  the  uncertainty  of 
such  redemption.     1  P.  Wms.  204.  20G ;  1 1  Vin.  Abr.  J4JC. 
153-  1^8.  170;  2  Vcrn.  139.  645;  2  Vcntr.  359;  2  Ca.  Chn 
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recognizances ;  or  in  things  issuing  out  of  houses 

or  lands,  as  rents,  commons,  estovers,  or  such 

like.     But  where  an  inheritor  reserves  rent  upon  Rent  referred 

t  lease  for  years,  this  shall  not  go  to  the  executor,  S^^on,  M^e 

but  to  the  heir,  witli  the  reversion,  other  than  ^  *"«**• 

tfiearages  of  it  behind  at  the  death  of  the  tes- 

titx^(i).     Also  commons,    corodies    for   years, 

ij6L  160 ;  Co.  Litt.  374,  b. ;  1  Bro.  Ch.  R.  223.  377 ;  2  Ves. 
170;  «  Wil«,  329 ;  4  T.  R.  229. 

Bui  an  annui^  gnmted  in  discharge  of  debts,  is  personal 
olate  in  the  executor  of  the  grantee.  1  Yes.  402 ;  Com. 
Dig.  Kens.  C.  So  the  devise  of  a  rent,  ii  Yin.  Abr.  145. 
155;  Cro.  EL  637.  651 ;  Moore,  549 ;  Dy.  5,  b.  n.  1  ;  3  P. 
Wmt.  89.  Or  where,  without  naming  the  heir,  the  rent 
jrould  belong  to  the  executor,  as  on  a  lease  carved  out  of  a 
teaOf  Ae  reserving  it  to  the  lessor  and  his  heirs  shall  not 
dipfm  die  executor  thereof.  1  Yentr.  161  •  So  the  grant 
sf  a  mere  diattel  interest  to  A,  and  his  heirs,  it  shall  vest  in 
Hs  personal  representative.  Ch.  Pr.  480.  So  a  bond  in 
CMDpensation  from  one  parcener  to  another,  for  severalty  of 
plition,  u  a  mere  contract,  and  shall  go  to  the  executor. 

I  V«m.  133— (E.) 

(1)  And  that  although  they  are  expressly  named  in  the 
eotnant.  3  Bac.  Abr.  62,  63  ;  Harg.  Co.  Litt.  47,  n.  9 ; 
Cm.  Car.  207.  And  if  tlie  rent  be  reserved  to  the  lessor  and 
Ui  Msigins,  the  rent  is  determined,  for  the  heir  not  being 
mwdy  cannot  have  it ;  but  if  it  be  reserved  during  the  term, 
m  dbe  intention  of  the  parties  is  clear  that  the  rent  was  to  be 
|lid  daring  the  continuance  of  the  demise,  it  will  be  sufficient 

II  tecitle  him  to  it.  2  Roll.  Abr.  450 ;  1  Yentr.  148.  161 ; 
Xlj.  g6;  12  Co.  Rep.  36,  and  Harg.  Co.  Litt.  47,  n.  8; 
tflaiDid*36;  Ld.  Raym.  213;  2  Lev.  13. 

A  rent  granted  to  A.  and  his  heirs  for  lives,  shall  go  to  the 
Ur,  because  he  is  specially  named  (Cro.  Jac.  282) ;  and  if  a 
psathy  is  incident  to  the  rent,  it  shall  also  descend  to  him. 
Harg.  Co.  Litt.  16.  162,  b. 

K 
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kiifie  whole  ^  void ;  and  what  then  it  is  we  shall  after  show, 
is  forfeic.  ^ud  the  title  accrued  to  the  Crown  upon  attaind^ 

of  felony,  where  the  party  held  not  of  the  King, 

viz.  the  annum  diem  et  vastunij  that  is,  power  not 

only  to  take  the  profits  for  a  year,  but  to  waste 

and  demolish  houses,  and  to  extirpate  and  eradi- 

Tem.  E.  1.        ^^*®  tvees  and  woods,  is  but  a  chattel :  and  there- 

ju*^s^'       ^^^^  though  granted  to  one   and  his  heirs,  fcjr  ffi^ 

Abr.6i.  King,  yet  shall  go  to  the  executor,  and  not  td'ffie 

11  Vin.  Abr.       *     .  .      .  ' 

h6ir» 


l75. 


■I  t  J- 


their  time,  yet  the  writ  shall  be  in  the  detinet  only:  bul 
when  an  executor  or  administrator  taketh  the  profits  nouiinfi 
shall  be  assets,  but  the  profits  above  the  rent  reservecl;  m 
therefore  in  such  case  the  writ  shall  be  for  rent  in  the-dlefldi 
and  detinet,  .  5  Rep.  31,  Hargraie's  Cane*  *.    t  : 

One  makes  A,  and  B.  his  executors,  and  wills  tl^  A.  fmi 
B.  shall  have  and  hold  the  issues  and  profits  of  his  lands 
until  hiS'  heir  shall  attain  his  age  of  twenty-one  years,  to  t& 
intent  that  the  executors  with  the  profits  of  this  shall  pay-U 
debts,  and  for  the  education  of  his  children  ;  adjud^edi^^tha 
it  was  an  interest  in  the  executors :  had  it  been  only  that  hi 
should  have  the  oversight  and  doing  of  all  his  lai^s  ajp^ 
moveable  goods,  then  it  had  been  othenvise ;  as  lu  Tdbr 
p«  73»  Carpenter  v.  Collins.  So  in  Dyer,  fo.  26,  pK  17^  &! 
disposing,  setting,  letting  and  ordering  of  his  lands ,  £br  tlu 
government  and  ordering  of  his  children.  It  is  no  intmt 
to  sell  the  land.  Oo.  £1.  678,  Piggot  and  Garnish  ;  Caith 
a6,  Courihope  v.  Hayman. 

If  a  man  devise  lands  to  his  executors  to  be  sol^  sind  hi 
meaning  be,  that  they  should  take  the  profits  in  the  meai 
time^  then  it  is  necessary  that  he  deviseth  that  l3ie"inctti 
profits  till  the  sale  should  be  assets  in  their  hands,  for-oldid' 
wise  they  shall  not  be  so  ;  and  it  is  better  to  give  them'  ai 
authority  than  an  estate,  unless  in  some  cas^.  Co.  Lilt 
336.— <C.) 
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Sme  doubfful  or  less  clear  Cases^  touching  Chattels 

Real. 

First,  where  we  speak  of  wardship,  it  is  not  to 
1^  understood  of  wardship  by  reason  of  socage 
tenure,  for  that  goeth  not  to  the  executor,  but 
he  shall  be  next  guardian  who  now,  after  the 
death  of  the  first  guardian,  shall  be  next  of  kin,  if 
the  ward  continue  under  fourteen  years  old ;  else 
be  is  out  of  wardship  (a).     Secondly,  if  one  have 
a  lease  for  three  lives  to  him  and  his  assigns,  this 
i8  no  chattel,  nor  shall  go  to  the  executor,  nor  to 
Jhe  heir,  but  to  him  who  first  enters  and  claims 
it  as  an  occupant,  if  no  assignment  be  in  the  life  37  Ats.  p.  ii. 
of  the  lessee  made :  contrarily  of  a  lease  for  many  pur  auter  vie.  it 
years,  if  three,  or  more,  or  less,  so  long  live,  this  ^'^surjie?^** 
tea  chattel,  and  shall  go  to  the  executor  (A).  So  an  £!e«^!* 

(a)  If  guardian  in  socage  make  his  executors  and  die,  the 
bar  being  within  the  age  of  fourteen,  the  executor  shall  not 
We  the  wardship,  but  another,  the  next  friend,  to  whom 
the  inheritance  cannot  descend,  i  Inst  90,  a.  For  the 
guardian  in  socage  had  the  wardship  to  the  use  of  the 
keir,  otherwise  of  guardian  in  chivalry,  whose  executors 
Adl  have  it,  for  be  had  it  to  his  own  use. — (C.) 

(6)  Assumpsit  Hcth  for  executors  for  a  copyhold  fine  set  3  Mod.  t39. 
hr  Che  testator.    Lev.  3  p.  261,  Shettletoorik  v.  Garnet;  i   Show.  35. 
W.&M.mC.B.  .D«,.»8.pl. 

'Where  a  covenant  to  the  testator  was  the  cause  of  making  2  Lev.  S45. 

die  lease  to  the  executors,  for  that  cause  the  term  was  assets  ^  ^^^  ^eo. 

iatihe  executors  hands.     1  Rep.  98,  Shettetfs  Case.  i  l^v.  i74 

Uses  and  confidences  to  some  respects  were  reputed  ^  ^^"^  ^^^ 
chattds,  and  so  were  devisable ;  and  to  other  respects  they 
were  esteemed  as  hereditaments,  of  which  there  should  be  a 

1^3 
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extent  upon  a  statute,  yet  it  is  delivered  to  the 
party  as  a  freehold,  viz.  ut  liberum  tmcmeriUm ;  but 

possessio  Jratris.  But  yet  in  law,  neither  chattels  nor  here- 
ditaments; for  they  were  not  assets  to  executors,  or  asKls 
to  the  heir,  i  Rep.  lai,  Chudkigh^s  Ca9e;  8  Rtpu  9^ 
Manning* $  C(U9, 

When  an  executor  or  administrator  lakelh  profits^,  nothhig 
shall  be  assets  but  the  ckar  profits.  5  Rq».  3a,  Htrgn9i4 
Case.  »\ 

If  a  man  devise*  that  his  executors  may  sell  his  land,  here 
they  have  but  a  power  or  bare  authority,  and  they  miiit  4l 
join ;  and  if  one  die,  or  refine^  the  other  cannot  sell  y  buiJfia 
man  devise  lands  to  one  ibr  life,  and  after  his  deoeaaotithaft 
his  land  shall  be  sold  by  his  executors,  there  it  is  otbembi^ 
because  they  could  not  sdl  the  land  sooner;  but  tbcre,^^ if 
die  executors  were  particularly  named,  then  the  stlrvivori 
could  not  sell.  But  if  a  man  devise  his  lands  to  his  exeenCM 
to  be  sold,  there,  as  they  have  an  interest  or  estaie  -vhkh 
doth  survive,  their  power  shall  likewise  aurvure»  and  :th# 
survivors  may  sell.    1  Inst.  119,  113. 

At  law,  if  one  had  refused  to  sell,  the  others  could  not 
sell ;  but  now  by  ai  H.  8,  c,  4,  though  part  of  thooe  to  wshom 
such  power  is  devised  refuse,  the  rest  may  scU;  and  sa^BMf 
sucli  of  those  to  whom  land  it  devised  to  be  sold,  vhoiava 
willing  though  the  others  refuse^  by  afavourable  oonatmclMHi 
of  that  statute.    Hawk.  Abr«  170.  <  >!• 

If  a  man  devise  that  his  executors  shall  sell  his  land,  tjiara 
the  land  shall  descend  to  the  heir,  and  he  shall  take.  Am 
profits  in  the  mean  time;  but  if  a  man  deviseth.hia  tqn^ 
ments  to  be  sold  by  his  executors,  or  his  tenements  .to  dt^s 
executors  to  be  sold,  there  the  descent  is  taken  fitTom  the 
heir,  and  the  executors  shall  have  the  nuean  profits  till  mi^ 
which  shall  not  be  assets  in  their  hands ;  but  tberqlbre.  ll|ey 
are  compellable  to  sell  the  landa  ao  soon  as  possible^  -.And 
.  when  a  man  deviseth  his  tenements  to  be  sold  by  hia^  0> 
ecutors^  it  is  all  one  as  if  he  had  devised  his  tenemeDta.to  Jiiff 
executors  to  be  sold ;  and  in  such  oasa  the  executor  tt..kauiid 
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that  only  makes  it  to  be  quasi  liberum  tenementum 
«  to  the  maintaining  of  an  assise,  if  wrongftilly 


toidi  SO  fodn  as  he  can;;  for  that  the  mean  profits  tdceb  befoita 
the  sale  shall  not  be  assets,  and  therefore  he  may  otherwiso 
take  adTantage  of  his  own  laches,     i  Inst.  2^.  383. 

If  exeeutor  do  not  tell,  but  refuse  to  make  sale,  he  is 
kond  to  f  ut  an  the  profits  of  the  hmd  to  the  use  of  the 
ML    1  List.  336,  a. 

'■  It  •tsopjholdeif  surrenders  his  copyhold  hinds  to  the-  use 
ef  Ut  will,  and  afterwards  by  his  will,  duly  executed,  dotk 
•ider'and  direct  that  two  persons,  or  the  survivor  of  theniy 
at  At  tdcecators  or  administrators  of  such  survivor,  shall 
mk0*«ile  of  such  copyhold  lands,  and  apfdy  and  dispoto  of 
Ike  BionByo  arisiag  thereby,  fbr  .(he  tntentik  and  purpioBesI  it 
Ui  said  will  mentioned ;  they  may  sell  the  copyht^d  lan^ 
viihoiit  being  admitted  tenants  thereof;  and  the  lord  shaU 
Attit  the  vendee,  and  shall  have  but  one  fine.  Haider^  on  the 
tenie  vf  Sufyardf  v.  Presitm^-C.  B.  s  Wibbn,  400. 

The  law  always  gives  mortgage  money  to  die  eDCOcaSftr 
tiwFiB  no  person  is  named  •  and  where  the  election-  'to  paj 
noiiey  other  to  the  heir  or  executor  is  gone  by  the  forfeiture 
it  law,  it  is  all  one  in  equity  as  if  either  heir  or  executor 
«trt  named ;  and  theki  exility  ought  to  follow  the  law,  and 
gbe  k  to  the  executors :  for  in  natural  justice  and  equity, 
die  principal  right  of  the  mortgagee  is  to  the  money.  Ca.  i* 
Ck^fliS^;^  And  the  money  was  originally  parted  with  from  the 
paMofll  estate.  1  Ch.  Ca.  283 ;  2  Ch.  Ca.  50.  220 ;  2  Vent. 
i^  SS^i  1  Ch.  Rep.  242;  9  Ch.  llep.  Co.  Lit.  210.  15^ 
ifhi'ldu  Cs.  88;  Hard.  467;  1  Vem.  170. 412. 

"A  lease  renewed  by  an  executor  shall  be  liable  to«  legacy 
sfthe  ttfstator^t.    Ca.  in  Ch.  191,  HoU  v.  HoU. 

'  Vlie'overplas  of  the  profits  of  a  term  devised  out  of  an 
ifctrittftciS  fai-  tr«8t  to  pay  debts  to  executor,  who  it  also 
iwidnarf?  legatee^  belongs  to  the  executor,  and  not  to  dk 
Mrri^  Wng  it  leraa^  and  passeth  at  an  mterfeatL  Ca.  in 
%i^6mBif.MiK.^^.y  

K4 


•  t   .  •  / 


186  THE'  OFFICE   OF   AN   EXECUTOR; 

put  out.     Where  one  is  seised  in  the  right  of  his 
wife  of  land,  or  other  hereditament,  and  is  at- 
tainted of  treason  or  felony,  the  profit  thereof 
4E.S.AM.166.  accruing  unto  the  Crown  is  but  a  chattel;  and 

though  the  King  grant  it  to  one  and  his  liein, 
yet  it  shall  go  to  his  executors.  And  if  oif|S 
having  a  lease  for  many  years,  viz.  lOO,  SOQr.i^ 
more  or  less,  doth  devise  and  bequeath-  the  same 
to  A.  and  the  heirs  males  of  his  body,  and  ibr 
want  of  such'  issue  to  B.  and  the  heirs  males  of 
his  body,  and  dieth,  having  issue  a  son ;  the  .^^ 
shall  not  go  to  his  son,  but  to.  bis  executoriOc 
administrator ;  for  it  cannot  be  made  a  matter'oi 
inheritance.  So  if  A.'  had  died  ^thout'tilsue 
male,  the  term  should  not  have  gone  or  .remained 
to  J3.  but  to  the  executor  or  administratpir>pf-4t] 
ms  was  lately  adjudged  in  the  Exchequer,  betvraon 
S&r  Robert  Lewknor  and  Mrs.  Hammond.  '  So'^bi 
an  advowson,  or  any  other  hereditament,  grajdtte^ 
or  devised  to  one  and  his  heirs  for  iQo  years  :,^p] 
if  such  a  term  or  grant  a  rent  out  of  the  land  ,^ 
A.  and  his  heirs,  or  the  heirs  or  heirs  males  of  hk 
body ;  yet  shall  the  same  go  to  the  exeeutor,^^nd 
not  to  any  heir ;  for  it  being  derived  out '  of"  ^ 
chattel,  cannot  be  any  freehold  or  inheriiSuice 
but  is  itself  a  mere  chattel.  Partw  ^equft^ 
vcntremifl).  ■.  •  j-i  4* 


-f  t%  /■ 


.  I  • 


(a)  A  man  possessed  of  a  term  for  years,  by:his  laslniM 
devised  the  same  to  one  and  die  heirs  of  his  body  bcjgottw 
and  made  his  executors  and  dies:  the  devisee  entesieth  b; 
the  assent  of  the  ezecators,  hath  issse,  and.aUeM  Ibeitaii 
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,i> 


Of  Chattels  Personal. 

PfiftsoNAL  chattels,  or  goods  moveable,  are  also 
ia- like  maimer,  to  :be  divided  into  quick  or  dead  (a). 


4  "      ,  . 


aiid  £eth ;  this  aUenation  barreth  the  issae,  for  a  term  of 
yeartr  cwnot  be  entailed.  4  Inst.  87. 
n« Artarnt,  granted  to  uie  of  a  feme^sole,  her  executorsyiand 
^  ^  husbandt  shall  have  the  use.  4  Inst,  $6f  ^^%  87. 
,  If  a*  lease  be  devis^  to  one  and  his  heirs  male  of  hisbodj, 
yet  ks  pxecutors  shall  have  it.  For  a  term  is  but  a  chattels 
Much  cannot  be  entailed ;  and  such  devisee  may  well  alien 
Aeitcrai  to  whom  he  pleaseth.    10  Rep.  87,  Leonard  LaMs 

xGmiu'^ .  ■  

^„.V/^hefe  Ijbe  .testator  doth  bequeath  one  half  of  his  gondii  qo 
(Ooe  person^  and  makes  another  his  executor^  willing  and 
bippinting  that  all  his  goods  shall  be  divided  betwixt  them ; 
'i^  fSah  esBse  die  legatary  shall  have  half  before  debts  paidi 
tMif^liB  executor  the  remainder  after  debts  paid:  as  where 
i^  eKeci|$or  hath  goods  to  the  value  of  one  hundred  poupcls» 
]^fl,^eth  twenty  pounds  out  of  the  same ;  here  the  legatary 
ibiD  have  fifty  pounds,  and  the  executor  shall  pay  the  twenty 
JHMmds  debt  out  of  his  half.  Cowel's  Inst.  p.  146 ;  39  E.  $, 
37^    So  Manwoody  if  granted  for  life,  it  is  but  a  diattel. 

jnofff  Com.  5^--<C0. 

• 

'<"  (0)  If  the  testator  bequeath  to  A.  B.  all  his  goods ;  in  this 
enj^  it  is  the  opinion  of  some,  that  A.  B.  shall  have  the 
testator's  whole  estate,  actively  and  passively  (only  his  lands^ 
taiements,  and  freehold  excepted),  being  in  effect  his  ex- 
^itii^  br  heir,  as  the  civil  law  terms  him,  and  is  hereby 
diargeable  with  the  testator's  debts  so  far  as  the  good*  w91 
extend.  P.  Swinb.  p.  7,  s.  10. 
But  others  are  of  opinion,  that  if  a  man  grant  omnia  bona, 
all'his  goods,  in  this  case  leases  for  years,  nor  a  ward, 
'tbbgtf  in  action,  as  debts  upon  promise  or  obligation, 
iisll  set 'pass  thereby,  for  these  are  chattds.  Kitcfa.  - 
'tf-Bofeif  the  testator  doth  bequeath  to  ul.  B.  all  his  chattels, 
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the  person  of  a  man  taken  in  execution  for  debt 
And  this  I  hold  to  be  in  nature  not  a  real,  'tttlt  a 
personal  chattel  (as  before  was  touched),  for  that 

J  Bm.  Abr.  sr.  debt  is  the  root  of  it,  and  the  body  is  but  a 

pledge  or  gage,  dischargeable  instantly  niJUHi 
payment,  release,  or  other  discharge  of  thfe  deHi! 
Like  law  of  a  prisoner  taken  in  tibie  wars;^  for 
thereof  and  therein,  as  in  a  chattel,  hath  die 

NoNa.Br.      partv  a  Jegal  interest:  as  appears  in  a  writ  of 

88.Reg.ong.      J'       -^  .^  •  *        /•        Jl  •  .iL* 

f.  los.  trespass  m  the  register  for  takmg  away  a  pn- 

There  it  is  men-  .  to.-*'  i^X.rtt 

tioiied^  that  the  souer,  VIZ.  quarc  quendam  Scotum  pris&nanwn 
^^^ribr**^  ^^tn  cepitf  &;c.  And  note  lately,  viz.  in  the  time 
fil^b?  a«95  ^^  ^^°S  Henry  the  Eighth,  the  king  himsel^>  upon 
&  tit  Property  the  wiuuing  of  Bouloguc,  bought  divers  pirisonera 

of  his  subjects  (i).  And  by  a  statutes  ifi  tbe 
beginning  of  Henry  the  Sixth,  his  time,  tills  Tffr 
terest  in  a  prisoner  is  mentioned  as  valuable^.j^^ 
coming  from  one  king  unto  another;  ther^oi^ 
doubtless,  shall  go  from  testator  to  executor  "iiy 
death,  and  not  to  be  infranchised  or  freed  thereBy. 
iH.6, C.5.      The  interest  which  one  hath  in  an  apprentice! 

take  to  be  rather  personal  than  real,  though  i^i 
years,  because  not  springing  out  of  any  real  root^ 


Apprentice. 


1 1 


legataiy,  though  thej  were  brought  thither  by  the  testatot 
after  the  making  of  his  will.    Jb,  ii. 

If  the  testator  bequeath  to  A*  his  herd  of  cattle,  and  there 
is  but  one  left  at  the  time  of  his  decease,  the  legatary 
recover  no  more.    lb. — (C.) 


(i )  Hence  is  to  be  deiiTed  the  personal  interest  in  Ne^ 
slaves,  which  vests  in  the  executor.  Ld.  Raym.  147  ;  Carth 
3c,6.-(E.) 
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as  waiidship  and  villainage  do,  but  out  of  a.  mere 
contract (i).  As  for  a  servant  whose  master  is  Scrrant. 
dead»  doubtless  he  is  legally  dischai^ed,  and  is 
Qot  servant  either  to  heir  or  executor :  but  meet 
^,4r<^cipest  it  is  that  one  of  them  continue,  him 
in,  service,  till  a  fit  time  of  providing  for  him 
a  new  master;  and  fit  for  him^  not  to  depart 
suddenly. 

.  Now  for  things  personal  without  life,  these  are 
evident, ,  viz.  all  household  stuff,  implements  and 
utjSQsils,  money,  plate,  jewels  (2),  corn,  pulse, 

'-'(It)  It  bcfiiig  in  truth  a  coYcnant  on  the  part  of  the  master, 
hs  «Beeiitor  is  bound  by  it,  though  not  named  (Cro.  Ellz. 
Ij^^  add  the  indentures,  as  founded  on  a  mere  personal 
tnifty  fse  not  strictly  assignable  in  law.  But  if  aaaignedy  it 
i|  only  Yoidable,  and  shall  not  defeat  a  settlement  gained  by 
tMot  imder  such  assignment.  1  Ld.  Raym.  683 ;  1  Bott. 
|A^'^;  815.  So  the  Court  of  Chancery  will  relieve  where 
Ircbnriderable  premium  has  been  paid.  Ch.  Ca.  396.  And 
m^KoadoOy  by  custom,  the  executor  is  bound  to  place  the 
apprentice  with  another  master  of  the  same  trade.  1  Salk. 
^  an^  vid.  Stra.  1115.  1 266 ;  Doug.  70 ;  2  Ves.  35. 

In  case  of  parish-apprentices,  the  assignment  is  regulated 
b)r  32  Geo.  3,  c.  57  ;  and  in  all  cases  a  continuance  to  serve 
with  the  executor,  in  the  same  trade,  is  a  continuation  of  the 
apprenticeship.     Stat.  5  Eliz.  c.  4. — (£.) 

(2)  But  ancient  jewels,  which  are  heir-looms,  are  ex- 
cepttiL  11  Vin.  Abr.  167;  Co.  Litt.  18,  b. ;  Ow.  124.  So 
Meat  portraits,  in  the  family  mansion,  tombs,  escutcheons^ 
pews,  &c.  descend  as  appurtenant  to  the  house  (12  Co.  105) ; 
and  10  other  articles,  by  the  special  custom  of  the  place ; 
and,  c/ionvenoy  some  which  savour  of  the  freehold,  shall  go 
to^fhe  executor,  as  in  Hampshire,  granaries  erected  on  pil- 
lars,   n  Vin.  Abr.  154 (E.) 
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hay,  wood  felled  and  severed  from  the  g^upd, 
wares,  merchandize,  carts,  ploughs^  coaches, 
saddles,  and  such  like  moveable  things  (i). 

1 . 

(i)  Under  the  personal  estate  is  also  comprised  Iherai} 
pi'op^i^ty,  by  the  several  statutes  8  Ann.  c.  lo ;  8  Geo.  t 
c.  13 ;  7  Geo.  3,  c.  38 ;  15  Geo.  3,  c.  53 ;  17  Geo.  3,  e.  gj 
and  54  Geo.  3,  c.  156.  So  the  interest  in  patents.  9i  Jac.  |. 
c.  3.  So  personal  privileges  which  are  beneficial^  as  a  ctl- 
roome  in  London.     11  Vin.  Abr.  151;  3  Vem.  83. 

In  an  cases  the  property  most  be  absolute,  and  contaidai 
in  the  testator,  and  not  held  by  him  as  a  mere  trustee^  as  tri 
a  bond  for  another's  benefit,  or  where  he  hath  parted  will 
his  right,  or  engaged  not  to  recall  it.  3  Bac.  Abr«^§j 
Salk.  69.  So  of  goods  delivered  to  him  for  a  pai;tif:i^ 
purpose,  or  pledged  or  distrained ;  or  if,  at  the  time  of  ' 
death,  he  be  outlawed.  3  Bac.  Abr.  58 ;  Shep.  Touch. 
4^8;  I.    i 

So  of  chattels  of  which  he  is  only  joint'tenanty  bis  .iatef^ 
survives  to  his  co-tenant ;  but  in  cases  of  partnership  pio- 
perty,  stock,  or  a  farm,  there  shall  be  no  survivoriship,  bol 
the  interest  of  the  deceased  is  assets  vesting  in  his  exectilor; 
Litt.  s.  281.  331 ;  Co.  Litt  46,  b.  183,  n.  1  and  4;  1  Veta 
317.483;  Cro.  £]iz.33;  3Brownl.  99;  Noy.  55;  i  E^rO# 
Abr.  393  ;  3  P.  Wms.  161 ;  Carth.  170.  In  ca^es  of  j  p^ 
ners,  however,  the  executor  cannot  join  in  the  acUoo  |rith 
the  survivor,  though  the  latter  is  bound  to  account  to  bim. 
Salk.  444;  Show.  188.  In  the  case  of  corporations,  the  role 
is,  that  a  grant  of  chattels,  terms  of  years,  bonds  made  !•  a 
corporation  aggregate,  go  to  the  successors ;  but  where  to 
a  corporation  sole,  his  executors  shall  have  it,  even  though  the 
grant  be  madie  to  him  and  his  successors.  Co.  Litt.  9,  a:  n.  1 ; 
1  Roll.  Abr.  515 ;  11  Co.  65 ;  Dy.  4.  8,  a.  But  by  citttoin, 
a  corporation  sole  may  take  in  succession,  as  in  London 
(Cro.  £1.  464.  682) ;  tod  where  a  penalty  or  arrear  is  due  in 
his  lifetime,  for  the  benefit  of  the  corporation,  of  which  he  u 
the  head,  they  shall  go  to  his  successor,  and  not  to  hii 
executor.     1  Roll.  Abr.  515. 
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More  doubtful  Cases  touching  Things  Personal. 

First,  touching  things  living,  if  the  testator  ioE,4^i4»i5. 
had  any  tame  pigeons,   or  deer,  or  conies,  or  ^^^^^^ 
pheasants,  or  partridges ;  these,  as  well  as  chick-  ^*  *[•  '^'     ^ 
ens,  ^hall  go  to  the  executors:   so,  though  not  as.iisTco.i- 
tame,  if  they  were  taken  and  kept  alive  in  any  is'h.  8,2. 
room,  cage,  or  like  receptacle,  as  pheasants  and  lo  e.  4^14, 15, 
partridges  often  be;   so  fish  in  a  trunk,  as  also  so^lf young 
young  pigeons,  though  not  tame,  being  in  the  J^,^'^^°jghlf 
dovehouse,  not  able  to  fly  out;  yet  their  dams^  reclaimed,  it  is 
the  old  ones,  shall  go  the  to  heir  with  the  dove-' 
house.     And  if  the  testator  had  any  reclaimed 
hawks,  they  also  as  chattels  personal  shall  go  to 
the  executor,  because  they  are  things  commonly 
vendible.      And    whereas    hounds,    greyhounds,  3  imt.  98. 109. 
and  spaniels,  be  not  so  commonly  bought  and 
sold,  nor  so  anciently  have  been ;  yet  they  are 
tibw  grown  to  be  a  merchandize ;  and  why  not  ? 
t*or  although  they   be   for  the   most   part  but 
tkingff  of  pleasure,  that  hindereth  not  but  they 
may  be  valuable,  as  well  as  instruments  of  music,  g^  ^  hunter'* 
^Mth  tending  to  delisfht  and  exhilarate  the  spirits:  horn,  a  fai- 

00  .   ,  coeer  •  lure. 

^  ciy  of  hounds  hath  to  my  sense,  more  spirit  and 
vivacity  than  any  other  music.     Add  hereto,  that 

tVoperty  in  the  public  funds  is  also  personalty ;  and  the 

exeoutor  or  adminLitrator,  upon  production  at  the  proper 

cfiice  at  the  Bank,  of  the  probate  or  letters  of  administration, 

is  entitled  to  have  the  stock  transferred  into  his  own  name, 

w  Us  appointee,  and  that  even  in  cases  of  a  specific  bequest 

of  stock.    Bank  0/  England  v.  Moffhit ;  3  6rp.  C.  C.  fl6o ; 

Dougl.  524.— (E.) 
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there  may  be  some  profit  and  advantage  gotttf 

by  them  both  quoad  adeptionem  boni^  and  ademptir 

Hans,  deer,      ofiem  mali,  the  getting  of  some  food,  and  the 

trid^'wiid^   preserving  of  others,  as  lambs,  conies,  fish,  pool- 

good  mart.*'*    ^V*  ^^  killing  foxes,  wild  cats,  and  others,  which 

destroy  them.  And  we  know  that  money  is  re: 
coverable  in  damages  for  taking  away  such,  0€  a 
mastiff  serving  to  keep  a  house ;  so  of  ferrets  to 
catch  conies,  &c. ;  therefore  they  are  valuaU^i 
But  it  may  perhaps  be  objected,  that  none  of 
these  above  are  cattle,  and  therefore  not  reple- 
visable,  consequently  no  property  in  them;  fot 
when  more  than  one  living  catde  is  distrained, 
the  replevin  is  to  be  by  the  name  of  Averia, 
signifying  cattle.  For  answer,  not  to  insist  that 
one  may  have  property  in  divers  things  wherMi 
no  replevin  lieth,  as  com  or  hay  not  in  aaite 
nor  carts,  money  not  shut  in  bag  or  box^  Bccl'  ] 
further  say,  that  even  the  word  averia  au^^ti 
applied  to  these:  for  so  I  find  it  to  heaa  nA 
capons  in  the  book  of  entries,  viz.  in  the-  wifl  d 
Foi.  148.         curia  claudendOf  where  the  plaintiff  complainii  III 

the  defendant's  not  making  his  mounds,  per  £M^ 
aoeria  ipsms  A.  viz.  capons  and  hens,  and  *  O^llBP 
his  catde,  came  into  the  plaintiff's  house  •••■d 
garden,  to  his  damage,  &c.  And  both  NmmbM 
and  Newdigate  held,  that  a  writ  of  replevin  M^K 
Hen.  8«  f.  3.      for  such  things  ( I ).    Though  Brudenel  yvag^j^  ^ 

1*^  f 


(i)  So  estrays,  taken  by  a  lessee  of  a  manor  for  .Hi 
dieth  before  the  year  and  day,  shall  belong  to  the  exaculfK; 
11  Vin.  Abr.  145;  Moore,  11. — (E.) 
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contrary  opinion,  yet  be  also  held  an  action  of 
trespass  maintainable  for  taking  of  them,  and 
therefore  admitted  a  valuable  property  in  them. 
Now  come  we  to  things  without  life ;  and  first  tQ 
llbose  abroad  in  the  fields.  Put  the  case,  that  a 
nan  dies  in  July  (before  harvest  I  mean)  sciseii 
for  life,  or  in  fee  tail,  in  his  own  right  of  his 
wife's,  or  estated  for  years  of  land  in  the  right  of 
his  wife,  being  sown  with  corn  or  any  manner  of 
grain,  the  common  saying  is,  Quicquid  plantatur 
wh^  sob  cedit :  yet  this  shall  go  to  the  executor 
of'  the  hasband,  and  not  to  the  wife  or  heir, 
who  shall  have  the  land,  but  hay,  growing  (i), 


145 


(1)  So  exiumtor  of  tenant  in  dower  ii  entitled,  and  the* 
-M  Hen.  3,  G.  2, 18  only  in  affirmance  of  the  common  law 
i^,  Qilb.  £v.  245,  and  Co.  Litt.  55,  b. 
J  80  topant j}Nr  auter  vie  has  the  same  rights  as  a  tenant  for 
miimnlife ;  and  tlie  stat.  28  H.8,  c.  11,  extends  the  benefit 
fr«iiblehients  to  ecclesiastics  (1  Iloll.  Abr.  655);  and  the 
■ilril  Geo.  f,  c.  19,  s.  15,  enables  the  executors  of  tenanta 
ir  K  !•  recover  a  rateable  proportion  of  rent,  due  from  the 
Ijpj^  4v  of  payment  to  the  death  of  the  lessor,  which  no 

SI  before  could  recover,  either  at  law  or  in  equity.     1 
.  384 ;  Ambl.  199 ;    1  P.  Wms.  392  r  2  Id.  502,  sed 
M.I  BoDb.  294.     And  the  provisions  of  this  stat.  have  been* 
in  equity  to  cases  where  leases  have  been  de» 
fagr  the  deaths  of  tenants  in  tail.    2  Br.  Ch.  R.  659 ;. 

yiider  the  term  emhleinenUf  is  included  every  tiling  which 
I  rthttd  annually,  by  labour  and  manurage,  and  extendi 
IhjMfim  to  roots  planted,  as  carrots,  parsnips,  turnips,  con» 
INhviog,  hopfi^  saffiron,  hemp,  clover,  artificial  grapes,  &c. ; 
Ate  therefore  all  go  to  the  executor.  3  Bac.  Abr.  64 ;  4  Bura 
88tl.  L.  954,  S55 ;  Com.  Dig.  Biens.  G.  1 ;  Harg.  Co.  Litt. 
$S>  b  ;  9  Freem.  210 ;  Roll.  Abr.  728;  Cro.  Cor.  516.    So 
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viz.  gra$s  ready  to  be  cut  down,  apples,  pearSi 
and  other  fruit  upon  the  trees^  shall  go  to  the 


So  manure,  until  spread  on  the  ground^  bdongs  to  the  yw* 
ionalty.  11  Vin.  Abr.  175;  Styl.  66,  But  not  trees.  jCpj 
I'itt  55,  b ;  and  GMb.  £▼.  949 ;  Lat.  270  ;  Com.  Dig;  Bieni. 
G.  i.H.  Bat  wbeR  they  have  been  severed,  or 'tiurbwi 
down  by  tempest,  and  the  tenant  be  without  Impeachment- di 
waste,  his  executor  shall  have  them,,  if  severed  in  his  life 
time :  otherwise  they  continue  annexed  to  the  freehold.  1 
KoU.  Rep^  188 ;  Lat  163.  270;  11  Co.  84.  And  if  they  arc 
severed  in  was^,  as  if  cut  down  by  tenant  in  dovnefY  or  h] 
the  courtesy,  or.  after  possibility  of  issue  extinct,  Ihey  shali 
belong  to  the  reversioner.  4  Co.  63;  i^i  Id.  83;.  AI»  di...,, 
A  devisee  is  in  general  entitled  to  the  same  chatteI«|.Jii 
respect  of  the  lands  devised,  as  tlie  heir  would  be,  with  thii 
addition,  thai  he  chall  have  emblements  which  the  latteCj:il 
has  been  seen,  would  not;  perhaps  upon  the  ground,  thai 
being  in  by  express  gift,  he  ^all  have  every  thing  cohnedeS 
therewith,  from  the  implied  intent  of  the  donor*  But  the 
heir,  who  has  the  freehold  cast  upon  him  without  any  mtei- 
tion  of  the  ancestor,  expressed  or  implied,  shall  have  nothq:^ 
but  the  bare  fee,  without  any  chattels  incidient  thereto;  QiQl 
Ev.248;  IIob.i3>;  Winch.  51 ;  Harg.  Co.  Litt.  55,  b.,  mat 
On  the  same  principle  may  be  founded  the  rttle^  that  the 
legatee  of  all  the  testator^s  stock,  goods,  &c.,  shali  li||M 
emblements  in  preference  to  the  claim  of  the  execuiot'  in 
well  as  heir.  Swinb.  933,  p.  7,  s.  10  ;  and  Holt.  MSS.  457. 
jSo  a  grant  in  a  man's  life  of  lands  sown,  and  he  dieth  before 
severance,  shall  vest  chattels  incident  to  the  frediold,  ia.f(hc 
grantee.  Gilb.  £v.  247.  But  as  he  derives  his  right  bj 
force  of  die  donation,  if  that  be  spent  before  a  severa^c^^  ai 
if  it  be  a  gift  for  life,  remainder  over,  and  he  die  before  dpji 
corn  sown  is  reaped,  it  shall  go  to  the  remainder-mao,  ead 
not  to  his  executor,  for  no  property  was  vested  4n  hiip  bg 
right  of  industry,  but  only  by  force  of  the  grant ;  so.if  (hi^rc 
^e  Sjeyeral  repoainders  (Roll.  Abr.  727 ;  Gilb.  97,  248 ;  Jlpb. 

P3«) 
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wife ;  as  also  if  they  had  been  upon  a  man's  own  ^ 

land  of  inherttancey  they  should  go  to  the  heir,  > 

though  the  corn  should  go  the  executor.    The 

reason  of  the  difference  is,  because  this  latter 

comes  not  merely  from  the  soil  without  the  in-  ' 

dnstry  and  manarance  of  a  man,  as  the  other  do:  ^'!I^f'''*^' 

and  I  take  hops,  though  not  sown,  if  planted,  and  ^^j^'^^ 

saffitm  and  hemp,  because  sown,  to  pertain  as 

com  to  the  executor  (a).    All  those  yet  shall  pass  ' 


(0)  If  tenant  for  life  have  hops  growing,  and  die  a  little 
beTore  the  severance  of  them,  in  this  case  the  executors  or 
administrators  shall  have  them,  and  not  be  in  reversion  or 
reouuoder ;  for  the  hops  are  accounted  as  emblements,  they 
S'oiring  by  manurage  and  industry  of  the  owner,  by  the 
making  of  hills  and  setting  of  poles.    Cro.  Car.  396.— (C.) 


]3t)t  and  if  tliere  be  tenant  for  life,  who  doweth  the  land, 
and  be  disseised  and  die  before  severance,  his  executor,  and 
DeUier  the  disseisor  nor  reversioner  have  any  property  in  the 
eadrfemenls.    3  Bac<  Abr.  64 ;  Gouldsb.  143. 

With  respect  to  the  apportionment  of  interests  arising 
frooi'  personal  chattels,  as  dividends  of  public  funds,  the 
£itiaation  seems  to  be,  that  equity  will  decree  an  apportion- 
mem  thereof  to  be  paid  to  the  executor  of  such  tenant  for 
life,  when  It  is  an  interest  accruing  de  die  in  diem,  as  mort- 
gige  interest,  provision  for  maintenance,  &c.(3  P.  Wms.  176; 
sBI.'Rep.  1016);  but  not  where  it  is  an  interest  payable 
•ad  due.  only  on  &xed  days,  as  the  dividends  of  public 
Kock  (9  Br.  Ch.  R.  99;  2  P.  Wms.  21.  501.  503,  n.  1 ;  1 
FaM:  365 ,  3  Atk.  502 ;  Ambl.  279 ;  2  Ves.  672) ;  but 
whelv  the'  mtention  of  the  first  grant  was  for  a  continuing 
mttAiteance,'as  of  wife  or  children,  until  apportionment  has 
kekir  decfeed.  So  where  money  settled  on  mortgage  has 
keen  dace  transferred  to  Government  Securities.    3  Atk. 

L  2 
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■'iff 

to  one  to  whom  the  land  is  sold  or  cqixy^| 
if  hot  excepted;  though  never  so  near  reapj 
selling,  or  gathering.  But  what  if  the  tyi(e[J 
the  lease' for  years,  as  executor  to  someffcin 
husband  or  other  friend,  and  the  husband  ^ 
sowing  dies ;  who  then  shall  have  the .  lep: 
For  lie  wM  te-    Cfertaiiil  v  the  corn  shall  go  to  the  executor  o£ 

nam  for  life  in  1    ■    1         -i  1  1  .  1 

effect.  last  husband,  at  least  so  much  as  is  mor^  .tJ 

the  year's  value  of  the  land,  or  the  making  ii 

l^  addition  of  other  things ;  for  the  value  ^s 

be  assets  for  payment  of  debts  and  legacies.    ! 

The  wife  aiM>     the  casb  again,  that  the  husband  and  wifq  \i 

tellV".":  Jo>°t-tenants  of  the  land  i   then  the  very'c 

i^EUi^iHer      growing  shall  survive  to  her,  together  witl^ 

land ;  and  though  the  husband  sowed  it,  yet  3I 
it  not  go  to  thfe  executor.     Being  in  consideral 
of  things   growing  on  the   ground,   let  us 
forget  to  think  of  trees  sold  by  «/.  S.  seised  of 
inheritance  of  the  land  to  «/.  Z).,  who  died  bel 
felling;  this  interest  is  a  chattel,  which  shall 
3Koc.  Abr.64.  to  the  cxccutor,  and  not  to  the  heir  of  J./)., 
«3\p.7i^s.'io.  some  colour  may  be  that  these,  because  fixed 
&ciif!^(ii.)       ^^^^  8^^'  ^^^  freehold,  are  real  chattels,  as 

interest  in  land  is,  and  not  personal.  So  als( 
trees  excepted  by  him  who  selleth  the  inheritiji 
of  the  land.     But  in  both  cases  I  conceive.: 


<2Go.  But  it  seems  otherwise  if  the  original  directiiMi 
that  the  money  should  be  laid  out  in  land,  and  that 
profiu  in  the  mean  time  sliould  be  applied  as  the  reMs'i 
appointed,     3  Vin,  Abr.  18,  pi.  3  ;  Com.  Dig.  Ch.  4,  I 
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int^e^t  to  be  personal  and  not  real ;  for  that^  as 

ii'is'  a  property  of  a  chattel  in  the  vendee  or 

^Wieiidor  with  exception,  it  stands  in  consideration 

iddv^red  or  abstracted  from   the  soil   or  ground 

iirhere  the  trees  grew,  though  the  trees  be  not 

ndti^ifly   severed  by  the   ax   from  their  mother 

€brtb(i)i     But  if  the  lessor  for  years  or  life  do  Co.i.i.sl  .. 

^cept  the  treesy   these  continue  parcel   of  the 

freehold  and  inheritance.     And  after  corn  reaped^ 

aiid  1>ef6re  the  tithe  set  out,  the  inheritor  of  the 

tithe  dying,  I  think  the  executor,  and   not  the 

lieii*,  shiiU  have  the  tithe  after  set  out. 

'Novelet  us  come  to  the  testator's  house,  and  ?f  ******?•  T 

^^ih  and  about  it     Some  doubt  what  pertains  th«  house. 

td^helieir,  and  what  to  the  executor.     A  question 


p I'  J ,'  tf 


,  (0  The  rule  that  the  executor  hath  the  same  interest  as 

Ms  testator,  holds  equally  in  chattels  real,  if  the  latter,  as 

ieisee'of  a  term,  had  only  a  special  property  therein.    The 

eidiciiibr'  shall  have  only  the  same  qualified  enjoyment ;  but 

iClfae « demise  was  without  impeachment  of  waste,  he  ac- 

qifires.M  absolute  property  in  the  pro6ts  which  accrue,  as 

timber,  provided  they  be  actually  severed  from  the  freehold 

duriug  Uie  term.    4  Co.  62,  b.  7.  90,  b ;  1  Roll.  R.  181.    So 

ftVenaht'in  tail>  without  impeachment,  gives  his  executor  or 

pntAiaier  a  right  by  actual  severance  in  his  lifetime.    3  Bac. 

Abnif^^  Hob.  172;  11  Co.  50.     But  where  the  inheritance 

*M  afterwards  purchased  by  the  person  entitled  to  the  trees, 

H  was' field  that  they  became  reunited  to  the  freehold^  and 

^pimiUMe  with  it  to  the  heir.     Com.  Dig.  Biens.  H. ;  4 

^^dbita;  ti  Co.  50;  Ow.  49;  11  Vin.  Abr.  168;  12  Mod: 

^j  If fioA  .iwhere  a  lease  was  of  land,  excepting  the  tre^ 

ia^the  grajltnr  afterwards  grauted  the  trees  to  the  lessee,  it 

was  held  that  he  had  an  absolute  property  in  them,  and  that 

^  ihould  belong  to  his  executor.    4  Co.  63,  b.— <E.) 


f[\ 
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^hMb  beeh  of  old,  and  of  late,  touching  coppers 

^^a '  -^^  f  /ta    kttds;  furnaces,  fats  for  dyers  or  brewers,  palei 

'raib^  glass  in  windows,  tables,  dormiiito,  waiiis 
cots,  doors,  locks,  keys,  and  such  like^  to  whon 
'    these  should  go,  whether  to  the  heir  or  cjxecuton 

«iH.7,2i.     .And  in  the  latter  end  of  Henry  the  Seveikth,'hi 

tune,  an  executor  taking  a  furnace  which  was  'M 
iia  the  middle  of  a  house,  and  not  fixed  to  aoj 
walVthe  heir  brought  an  action  of  trespass- agann 
/him  'for  so  doing;  and  it  was  adjudged -for  tb 
^hqir^  viz.  that  this  was  to  go  as  part  of  the  freehbi< 
and  inheritance  to  the  heir.     And  long  before  ii 

if£d.5,f.6,    Edward    the   Third   his  time,  it   was  debated 

whether  it  was  waste  in  a  lessee  to  remove  o 
take  away  a  furnace,  or  not :  but  I  find  no  opinioi 
deliveried  by  the  judges.  But  in  the  late  queea' 
time,  Justice  Walmsley  said  that  the  Lord  Dyer' 
opinion  was,  that  where  the  furnace  is  not  fixe( 
to  the  wall,  the  lessee  might  within  his  term  tab 
it  away.  Contrarily,  if  it  were  fixed  to  the  wdl 
for  then  it  strengtheneth  the  house.     And  yet 

H.STEiw.  notwithstanding  it  might  be  in  the  one  case  « 
1^8  us  CMC.     jigj^Qygj  jjy  ^jjQ  lessee,  yet  it  is  not  there,  as  hi 

said  a  chattel  personal  or  moveable,  90  sis  it*  f 
attachable.  And  there  the  case  being,  that<^ 
clothier  being  a  termor  of  a  house,  had  fixed 'i 
copper  to  the  wall,  with  looms  and  bricks  ne 
cessary  for  his  occupation ;  a  judgment  being  ha< 
against  him,  the  sheriff  delivered  the  copper  11 
execution  as  a  chattel,  and'  after  the  lessefe  tool 
it  up,  and  it  was  taken  from  hini  by  virtue  of  th' 
execution ;  whereupon  he  brought  an  actioa  .0 
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trespass;  and  by  all  the  judges  tke  acti.pix.iwas 
iDaiBtainable.    And  whereas  it  was  found  b?.  X\m  ^^^  •^  ^  b«& 
Jury,  that  by  the  custom  of  Kent  the  lessee  might  KieiV.  as. 
remove  such  a  copper;  Justice  Beaumont  said>  S6tt'/^' ao^^^* 
that  without  aoy  custom  a  lessee  might  do  so.  at  ^^^* 
fimeducing  his  term*"  But  it  is  to  be  noted.. ia 
the  said  case,  that,  the  furnace  was  by  itself  de- 
livered as  a  moveable  chattel,  and  not  as  part. of 
the  h^use;^  for  that  was  not  meddled  withal,,  nor 
at  all  delivered  in  extent  (as  in  the  case  between 
Allies  and  Prat^  where  both  house  and  copper 
were  delivered  upon  a  statute),  the  house  belike 
being  held   upon  such  a  rackrent,  as  that  the 
^rty  did  not  desire  to  have  it ;  for  he  might  have 
Iiad  the  whole  being  a  chattel,  and  so  have  used 
tVe  copper  during  the  term.     And  as  touching  all 
other. fixed  things,  the  law  was  taken  in  the  said 
oase  in  Henry  the  Seventh  his  time  to  be  all  o^e 
as  in  the  case  of  the  furnace,  viz.  that  they  should 
gd  to  the  heir;  save  only  that  for  glass  in  the 
Endows.     Pollard  said  it  was  otherwise,  viz.  that 
that  should  go  the  executors,  which  none  there 
denied.     But  since,  in  the  late  queen's  time,  it.Co.lib.4,f.9S» 
^afr  otherwise  resolved  touching  glass,  that  it 
ahould  not  go  to  the  executors,  and  the  like  was 
there 'iaid  touching  wainscots  (i),  and  so  also  by 
the  Lord  Anderson,  in  the  case  of  Austin.     And 
toubhjuag  posts  fixed,  for  that  they  be  parcel  of 

""  ■  ^'j  • '~^—- 

\\)  Aod  paiQting9,  when  they  cannot  be  removed  without 
^iefiQing  \hfi  wall,  as  if  they  are  put  up  in  lieu  of  wainscota* 
And  as  to  fixtures,  see  3  East  R.  3,  and  the  cases  there  cited. 

HI.) 
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the  freeKoId,  or  thereto  pertaining,  therefore  no 
to  the  executors  (1). 
T^iiigf  iu  gar-        Now  to  come  to  gardens  also:    whereas 

before  laid  down  a  difference  betwixt  thing 
sowed,  or  not  arising  from  the  earth  withou 
manuring,  and  such  as  grow  of  themselves ;  i 
will  thence  be  concluded  that  the  roots  of  carrots 
parsnips,  turnips,  skerrets,  and  such  like,  cominj 
and  arising  from  yearly  sowing,  must  go  to  th 
executor,  and  not  to  the  heir  ;  the  case  being  so 
that  the  gardener  and  sower  had  the  inheritanc 
of  the  garden  soil.  Now  though  in  most  place 
this  can  rarely  be  a  question  of  value,  yet  abou 
London  and  some  great  towns  it  may,  and  there 
fore  is  not  unworthy  of  a  line  or  two,  and  th 
rather  for  that  the  reason  of  this  case  may  giv 
light  touching  right  in  other  cases.  And,  in  m; 
opinion,  these  (notwithstanding  there  is  a  sowinj 
and  manurance  to  generate  them  and  cause  thei 


(1)  3  Bac  Abr.  63 ;  4  Co.  63 ;  Swinb.  p.  6,  s.  7 ;  4  Bur 
Eccl.  L.  256. 

But  by  the  modern  construction,  such  things  as  can  b 
taken  away  without  injury  to  the  freehold,  shall  generall 
belong  to  the  executor;  and  this  rule  is  more  intended  1 
farvour  of  trade,  where  furnaces,  mills,  steam-engines,  &< 
have  been  erected  for  the  purposes  of  such  trade ;  for  othe 
wise  it  would  greatly  discourage  improvements  (Harg.  C* 
Litt.  53,  ri.  5;  11  Vin.  Abr.  166,  172 ;  4  Burn  Eccl.  L.  25) 
259;  2  Str.  1141 ;  2  Freem.  259;  1  Atk.  477 ;  3  Id.  14 — 1( 
1  P.  Wms.  94 ;  Sa!k.  368 ;  3  East  R.  3) ;  and  this  relaxatic 
is  extended  still  more  favourably  in  respect  of  the  executic 
of  tenants  for  life.    3  Atk.  1 3 ;  Ambl.  198 ;  Law  of  N.  P.  3 
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being)  shall  go  to  the  heir,  and  not  to  the  ek^ 

ecutor.     My  reason  is,  for  that  the  thing  of  pVofit 

is  the  root  which  is  hidden  in  the  ground ;  I  hold  ^--.i  ■.•■ 

it  no  reason,  nor  agreeable  to  law,  that  the  cai^ 

ecutor  should  dig  and  break  the  soil  and  ground 

to  search  for  her  intrails  :  he  is  to  content  hiniseif 

Trith  that  which  is  above  ground;  as  melons  of 

all  kinds,  and  the  like,  whose  fruit  is  above  th^ 

ground ;   but  as  for  artichokes,  though  the  frail; 

he  ajbove  the  ground,  yet  I  think  they  have  not 

such  yearly  setting  or  manurance  as  should  sever 

them   in  interest  from  the  soil,   therefore  tiiey 

shall  go  with  it  to  the  heir. 

Let  us  now  consider  of  things,  though  ndt 
£xed  to,  yet  usually  kept  in  houses,  viz.  writings 
and  evidences,  whereabout  generally  no  doubt 
can  be,  but  that  they  follow  the  interest  of  the 
land :  so  as  if  they  touch  inheritance,  they  per* 
tain  to  the  heir(i) ;.  if  but  terms  of  years,  goods, 
chattels  or  debts,  they  pertain  to  the  executor  (2) : 


(1)  4  T.  R.  339;  I  Vera.  273 ;  Co.  Litt.  107  ;  3  Bac.  Abi^. 

'  (fi)  And  all  such  he  may  sell  and  covert  into  money,  for 
the  purposes  of  his  trust,  and  in  satisfaction  of  his  own  debt, 
«iai.  when  specifically  given  by  the  will.     1 1  Vin.  Abr.  270; 
h  Atk.  463 ;  4  T.  R.  625,  n. 

.  So  he  may  redeem  chattels  left  in  pledge  by  the  testator. 
3 Bac  Abr.  58;  a  Fonbl.  404,  n./. 

Hor  will  equity  follow  assets  for  the  benefit  of  a  creditor 
iBoless  fraud  or  collusion  be  proved  with  the  executor.    H 

Vem.  619;  3  Atk.  237;   14  Ves.  jun.  353;  ahd  17  Id.  152. 

-(E.) 
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Q^e3tion  hath  been  touching  boxes  sad  chests 
wherein  the  evidences  concerning  ihherifande 
are  ( i ) :  and  although  the  better  opinion  in  tnn 
books  doth  pitch  upon  this  difference,  that  whene 
they  are  sealed  up,  they  shall  pertain  to  the  heir, 
otherwise,  where  not  sealed :  I  cannot  conceive 
that  difference  to  be  grounded  on  good  reasoiij 
but  rather  think  that  boxes  which  have  their  very 

■  .H  III  11 

But  where  the  testator  evidently  intended  to  invest  hit 
personalty  in  the  purchase  of  real  estate,  and  so  aft^rtii 
nature,  or  devises  it  as  real,  conceiving  it  to  be  such,  equit} 
will  decree,  on  failure  of  such  estate,  that  the  money  shall  go 
as  realty,  in  order  to  give  effect  to  the  intention  of  testator. 
I  Vem.  271 ;  «  Vem.  581 ;  2  Burr.  969 ;  Giib.  R.  Ch.  a  j  CJ] 
Pr.  '265.  But  if  the  completion  of  the  testator's  title  waf 
not,  or  might  not  be  perfected,  as  by  a  foreclosure  being  obIj 
nisi;  or  if  the  testator's  intent  is  derived  only  from  a. genera 
devise  of  landf  and  in  other  respects  it  appear  that  he  cop; 
sidered  it  as  personalty,  such  a  construction  shall  not  prevai 
against  the  executor.  Mosely,  364;  and  3  Ves.  and  B.  45 
But  where  mortgage  money  has  been  stipulated  or  cpye 
nanted  to  be  laid  out  in  land,  as  in  marriage  articles,  it  wil 
be  bound.  3  P.  Wms.  si 7.  And  in  all  cases,  if  the  heii 
will  pay  the  mortgage  money  to  the  executor,  he  may  takf 
advantage  of  a  right  to  foreclose.    2  Vem.  67.— (li.) 

{i)  And  wherever  the  ancestor  hath  recovered  damage 
for  the  detention  of  such  deeds,  or  injury  to  his  freeho/d 
and  dieth  before  execution,  now  shall  the  hen:  have  e^if 
cution  for  the  deeds  or  land,  but  the  executor  for  tb< 
damages.  11  Vin.  Abr.  145.  169;  1  Roll.  Abr.  889;  Ctc 
Car.  227. 

Where  a  banker  claimed  a  lien  on  articles  in  a  chest  in  M 
custody,  claimed  by  the  plaintiff  as  heir-looms,  the  to\it 
ordered  an  inspection.  Earl  of  Macctexfield  v.  Davis,  3  Vii 
and  B.  16.— (E.) 


36  H.  6,  te. 
18  Ed.  5. 4. 
3  H.  7»  15. 


THE  OFFICE  OF  AN  EXECUTOR.  15^ 

creattott  to  be  the  houses  or  habitations  of  deeas,  4i  Ed.  3,  t. 
should,  as  appurtenant  to  them,  go  to  the  heir, 
irhether  sealed  or  not.  On  the  other  side,  chests 
made  for  other  uses^  viz.  the  keeping  of  napery  or 
apparel,  shall  not,  as  I  conceive,  be  taken  ast 
appurtenant  to  evidences,  because  some  be  in 
then:,  for  so  may  other  things  also  be:  nor  as 
touching  them  can  sealing  be  of.  any  effect,  but 
rather  locking  and  not  locking  must  make  the 
difference  touching  them,  if  any  difference  by 
enclosure  (a). 

4<i)  The  portion  of  an  orphan  in  London  is  of  such  a 

siitiJAre^  that  if  the  husband  die,  his  widow  and  not  his  ex- 

ecotorishall  have  it.    Ca.  in  Ch.  182,  Pheasant  v.  Pheatant.  - 

By  the  custom  of  London  a  freeman's  widow  may  require 

tt'tlkird  part  of  his  personal  estate,  after  debts  and  funerab 

paid  and  discharged>  and  his  children  may  require  another 

^Klid  part  thereof;  and  he  may  by  will  give  away  another 

'^Urd  part  of  his  estate ;  and,  if  he  have  no  children,  the 

^riduw  may  require  a  moiety  of  his  personal  estate.     But  if  a 

^ireeitaan  die  without  a  will,  administration  shall  be  granted 

^  his  wife,  and  he  shall  claim  one  third  part  by  the  custom, 

^ftdd  one  tliird  part  must  be  divided  among  the  children,  and 

^!ie'  other  third  part  between ^ the  wife  and  children;  and 

'OfaaUy  the  woman  is  allowed  two  thirds  thereof.     Priv. 

l^nd.  379;  see  £q.  Ca.  Ab.  c.  23.     The  dead  man*s  third 

l>a|t  must  go,  according  to  the  Statute  of  Distributions, 

where  he  dies  intestate,  viz,  two  thirds  to  the  children,  and 

^  4>thfi.r  third  to  the  wife,  and  the  dead  man's  third  not  at 

ill  ^ader  control  of  the  custom.     Trin.  1718,  Walsam  and 

SUsner,  2  Vern.  59.     See  11  Geo.  1,  c.  18,  s.  17;   and  a 

|l^  freeman  by  his  last  will  cannot  prejudice  his  wife  con« 
c^o^l^  her  third  part,  yet  in  his  lifetime  he  may  give  them 
«ny.    Priv.  Lond.  123. 
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The  cuaiom  of  London  is,  that  if  the  father  advance  any 
of  his  children  with  any  part  of  his  goods,  that  shall  bar  them 
to  demand  any  other  part  of  his  goods;  unless  the  father 
tmder  his  hand,  or  in  his  last  will,  do  express  and  declare, 
th|^  it  was  but  in  part  of  advancement;  and  then  that  child 
so  partly  advanced,  shall  put  his  part  in  hotch-pot  with 
the  executors  and  widow,  and  have  a  full  third  part  of  the 
whole,  accounting  that  which  was  formerly  given  him  as 
part  thereof.  And  this  is  that  in  effect  which  the  civilians 
call  coUatio  bonorum.  i  Inst.  176,  B.  Trin.  1699,  Chaee  and 
Bospi  Hill.  1704,  Bright,  and  Smith. 

In  the  statute  as  Car.  a,  c.  10,  for  settlement  of  int^stafw 
estates,  is  a  proviso  for  saving  the  custom  of  London^  &c. ; 
and  thereupon  it  was  adjudged  in  the  case  of  Percival,  an 
executrix,  v.  Crispe,  that  the  third  part  of  the  goods  of  a 
citiK^n  of  London,  dying  intestate,  appertaining  by  tfat^ 
cu^m  to  his  administrator,  is  not  subject  to  distribution  by 
the  said  uct  of  22  Car*  2.  Priv,  Lond.  154;  and  Sir  T* 
Jones*s  Rep.  204;  Stat.  1  Jac.  2. 

A  citizen  of  Londop  cannot  devise  his  child's  part  over  fo 
anpther,  in  case  his  child  die  in  his  minority.  Ca.  in  Ch.  199, 
Pate  V.  Hatton.'^C.) 
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CHAP.  vr. 

Of  Things  not  actually  in  the  Testator^  but 
accruing  to  the  Executors  by  (w  after  the 
Testator^s  Death. 

THESE  be  of  divers  sorts :  the  first  and  chief 
thereof  are  things  gotten  and  acquired  by  action 
or  suit ;  secondly,  by  condition  or  covenant  with- 
out suit;  thirdly,  by  remainder. 

Of  Things  in  Action. 

To  speak  first  of  the  firsts  it  is  clear  that  debts 
^ue  to  the  testator,  be  it  by  bond,  statute  or  judg- 
ment, or  for  arrearages  of  rent,  are  not  assets 
*c  charge  the  executor  until   receipt  of  them : 
^4id  it  is  clear  that  the  action  to  recover  these 
^oth  pertain  to  the  executor,  and  that  the  debt 
*^iid  damages  recovered  shall  be  assets  to  charge 
*lie  executor  (i.)     So  also  of  actions  of  detinue  5 BacAbr. 59. 


(i)  And  if  one  had  received  money  due  to  the  testator, 
^iier  his  decease,  tie  executor  may  bring  an  action  for 
^^loney  had  and  received  in  his  right.  Smith  v.  Banotv^  3 
Term  R.  476. 

So  the  executor  of  an  assignee  of  a  bail-bond  shall  recover 
thereon  (Fortese,  367) ;  and  he  may  have  it  assigned  to  him- 

But  in  no  case,  where  the  cause  of  action  accrued  before 
^e  death  of  the  testator^  can  he  be  charged  with  the  same 

as 
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and  of  covenant  for  any  thing  personal,  or  any 
chattel  real,  lease,  wardship,  or  the  like  (a).     But^ 


(tf)  The  heir  shall  not  have  an  action  of  debt  upon  obliga< 
lion,  but  the  executors.    F.  N.  B.  ^66,  an  obligation  to  a 
and  hU  heirs. 

lliey  may  likewise  bring  an  action  ^qt  arrear  of  anxiditj  i~ 
fee.    Ibid. 

Lessee  of  a  manor  for  life  dieth,  his  executors  shall  havi 
debt  for  arrearages  of  the  rent.    F.  N.  B.  ago,  Eng. 

They  may  have  execution  upon  a  statute.     F.  N.  B»  1167 
Bng. 

May  bring  a  writ  of  covenant,    F.  N.  B  333,  394, 
Covenant  Jbr  a  personal  thing. 

Debt  for  rent  by  the  heir  upon  a  lease  by  the  ancesto 
rendering  rent  to  him,  his  executors  and  assigns,  during  th 
term;  and  upon  demurrer  the  question  was,  if  the  hei 
might  maintain  action  of  debt  upon  this  lease.    And  it  wi 
argued  for  the  defendant,  that  the  action  lieth  not  by . 
heir,  he  not  being  mentioned  in  the  reservation,  but  by 
death  of  the  lessor  the  rent  determined ;  for  which  they  ci 
Owen,  9,  Richmond  v.  Butler;  Latch,  44.  255.  264,  Sury  v 
Cok.    But  e  contra  were  cited  for  the  plaintiff,  Pasch.  a 
Jac.  Rot.  62,  Sury  V.  Cole  and  liiil;  20  Jac.  Rot.  1771 
V.  Browne,    Both  adjudged,  that  the  rent  contiuuedi 
that  which  is  reported  in  Rolls  and  Latch,  in  these 
cases.    Hale,  chief  justice :  the  rent  being  reserved  to  him, 


as  assets,  until  reduced  into  possession  by  judgment 
execution  (3  Bac  Abr.  60;  11  Vin.  Abr.  239;  SalL  907 
Shep.  Touch.  497) ;  and  an  account  subsequently  staled  b; 
him  does  not  make  the  balance  found  assets,  unless  actuaD 
recovered.    But  if  he  release  any  such  debts,  he  shall 
chargeable  therewith ;  for  this,  in  law,  amounts  to  a  rece^, 
Hob.  66;  Cro.  Eliz.  43.     When  the  cause  of  action 
after  the  testator's  death,   tlie  debt  or  damages  is 
immediately.    1  Salk.  207.-^E.) 
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ieriiap9  some  will  doubt  of  covenant  touching  Adtmh^iik^ 
iheritance,  viz.  the  assurance  of  lands,  or  enjoy-  becoM  wM  kk 
ig  thereof  free  from  this  or  that  incumbrance,  or  Ibtl^LSTw^ 
le  hkeCa).    Yet  even  in  those  cases,  if  the  cove-  l^^?^  "*!!?"' 

^  ^  out  If  noc  M* 

i  executors  and  astigns,  shall  continue  afler  the  death  of 
le  ketor,  and  shaU  go  to  the  heh*  by  the  apparent  intent  that 
fbould  endure  after  the  death  of  the  lessor ;  for  otherwise 
eould  not  go  to  the  executor,  and  that  without  the  words 
oraig  the  term;  otherwise  where  the  rent  is  reserved  to 
tal,  or  to  him  and  his  assigns.  And  at  another  day  after- 
wtii,  after  that  the  case  had  been  twice  argued  by  Jcmes 
nd  Hunt  for  the  plaintiff,  and  by  Bigland  and  Winnington 
w  tihe  defendant,  judgment  was  given  for  the  plaintiff. 
l«r.  13 ;  SachevereU  v.  Froggety  a  Saund.  367 — (C.) 

(i)  Besolved,  That  an  eviction  being  of  the  testator,  he 
Mdd  not  have  heir  or  assignee  of  that  land,  but  the  damages 
lOvU  be  recovered  by  the  executors,  although  they  are  not 
ned  in  the  covenant,  for  they  represent  the  person  of  the 
illtor.    9  Lev.  Kep.  26,  Luci/  v.  Levington ;  and  1  Ventr. 

SOy  the  grantee  of  an  annuity  dies,  his  executors  shall  have 
ilioii  against  the  grantor  for  the  arrears,  because  they  can 
Me'  no  other  remedy ;  for  distrain  they  cannot,  for  the 
iile  In  the  rent  is  determined.  1  Inst.  146. 
Itlo  A  court  of  record  the  plaintiff  die  after  interlocutory 
llfoient,  and  before  final  judgment,  the  action  shall  not 
■tt,  if  the  said  action  might  be  originally  prosecuted  by 
•  fKecutors  or  administrators.    The  like  of  the  defendant. 

g'i^r.  3,  11. 

Padiona  upon  bond,  or  penal-sum,  for  nonperformance 
lal&ti,  the  plaintiff  may  assign  as  many  breaches  as  he 
ik  fit,  and  the  jury  shall  assess  damages  for  such  as 
nplt  prove  broken,  and  the  like  judgment  shall  be  entered 
Rfel  same  as  hath  been  usual.  And  if  the  defendant 
HUb  * Vzecution  executed  shall  pay  such  damages  and 
M^' a  ttay  ef  execution  shall  be  entered  upon  the  record; 

M 
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wt«»fernot  Qant  wete  broken  in  the  testator's  life-tbne.  I 
rvent.  ire.  think  clearly  the  action  is  accrued  to  the  exdebtoiy 
^^'  for  that  his  testator  was  to  recover  dam^Lges  ill 

the  action  of  covenant  for  that  breach  ^  and  k 
being  entitled  to  these  damages  as  principel)  mti 
not  any  accessary  thing  in  that  action^  the  Ittir 
hath  cast  that  action  upon  the  executor  (1  )•    Awl 


or  if  by  execution  executed  the  plaintiff  shall  be  ADf 
satisfied,  the  damages  and  costs  with  neasonable  ctiai^^  th 
body,  landSi  and  goods  of  the  defendant  shall  be  discJbai^' 
and  satisfaction  entered  upon  record:  yet  the  jad^Ml 
shall  stand  as  a  further  security  to  answer  the  plaintiff  bipi 
executors,  he.  for  further  breach  of  coyenants  in  the  ssne 
deed  or  writing  contained,  upon  which  the  plaintiff,  &c.  may 
have  scire  facias  upon  the  said  judgment  against  the  dieriaal' 
ant,  his  heir,  terre-tenants,  executors,  &c.  upon  which  shdl 
be  like  proceedings  as  before,  &c«     Stat.  8  &  9  W*  j,  ii^i-. 
Assumpsit  for  160/.'  for  wares  sold  by  the  plaintifll,  ,^' 
one  Willy,  whom  the  plaintiff  survived.     The  defendailV 
pleaded  in  abatement,  that  the  plaintiff  and  Witty  were  Joio^* 
merchants,  and  that  by  the  law-merchant  there  is  not  sontf 
siirvivor  between  them,  and  that  Witty  made  auch  a  one 


executory  who  hath  administered,  and  is  now  Iivii^,.i»^ 
party  to  the  suit  as  he  ought.  Upon  which  the  plainC^ 
demurred,  and  upon  consideration  of  Co.  Litt.  173.  182.  aflti^^ 
F.  N.  B.  172,  £.  it  was  resolved  by  the  whole  court,  tk^ 
tlie  bill  should  abate.     Lev.  2  p.  18B,  Hall  v.  Kuffam. 

A  man  may  join  two  or  three  things  in  his  action  agaii;*^ 
executors,  where  the  conclusion  of  bis  action  is  pertineq^,^ 
the  several  matters,  and  doth  not  vary;  as  for  goods, 
debts  against  them  in  the  detinet,  dec  Vide  ToucfastOB^^ 
Precedents. — (C.) 


(1)  But  where  the  covenant  by  the  testator  is  made 
several  joindy^  the  executor  cannot  maintain  an  action  f«r 

breach 
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iiat  is  tine  cause  why,  if  wa^e  be  cemmitted  hi  ^  '  i;.  '  " 
W  life' ef  die  lessor  by  his  lessee,  and  then  the  j .  •/  r 
CMor  dieth,  his  heir  can  have  no  action  for  thia 
niste^.  viz.  because  he  cannot  recover  the  treble 
Unage,;  so  neither  can  the  executor  have  it,  for 
idrt  ke  cannot  recover,  locum  vastatum,  the  plaoe 
MAed,  the  inheritance  whereof  is  in  the  heir. 

That  the  executor  at  the  common  law  could  not  \i  Si'f** 
BQOuntain  an  action  of  trespass  for  goods  of  his  N0.Nft.Br.59d. 
bMtator  taken  away  in  his  life-time,  seems  to  be  4  eh.  s*  c.  7, 
wplied  by  the  statute  in  the  time  of  King  Ed*  frexecnton. 
iwA  the  Third,  which  gives  such  action  (rz).    Yet  J^^;^' l!]|^„. 
rt'seems  that  a  replevin  was  maintainable  by  the  \^^*  p« •<•«•  ^ 

I.-  •'  E.  3,  c  4. 

executor,  at  least  in  some  cases,  for  goods  taken  tr  e.  s,  fu. 
op:, distrained  in  the  testator's  life-time.     But  in  saEd.s,  c5, 
9tm  the  distress  were  for  rent  or  service,  it  is  iTon^o«*lcattr» 
said,  a  little  after  making  of  that  statute,  that  the  3^".^' Ab"*59. 
tew  inay  now  avow  for  his  rent  or  service,  be-  Lat.  168. 
^iise  his  tenant  is  dead,  but  must  set  forth  the 
qiHtter,  and  thereupon  justify  to  excuse  himself 
Mm  answering  damages  ;  and  the  executor  shall 
^'this  action  recover  the  cattle  or  goods,  and 

*^  Et^cutors  may  bring  a  writ  of  trespass  for  cattle,  corn/ 
kc  takeii  of  the  testator's.  F.  N.  B.  97.  193.  And  damages 
ttboimed  by  the  executor  in  an  action  of  trespass  shall  be 
illiett,'yet  they  were  never  in  the  testator.    Co.  Litt.  184. 

'111  III!         < ■  11  I         ■■'■    ■' 

>mdi,  in  the  testator's  life-time ;  but  the  action  is  joint,  and 
pool  to  the  survivor.  Sonthcote  v.  Hnare,  3  Taunt.  R.  87. 
Hi  he  will  be  accoontable  to  the  executor.  Salk,  444 ; 
Shor.  1S8;  Harg.  Co.  Lkt.  183. 

M  2 
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c.  «i.  meant,  that  by  tlic  commoii  law,  saith  the  book,  though 
H.  6. 1.  But  the  statute  of  Marlbridge  had  never  been  made^ 
coutn.  *  **       for  that  the  propriety  remained  in  the  testator. 

Note,  it  speaks  not  at  all  of  the  said  statute  OJ 

4  Edward  the  Third.     But  Newton,  in  the  liii^ 

of  King  Henry  the  Sixth,  would  have  it,  that  thi 

executor  in  that  case  should  not  have  a  repleyia 

but  an  action  of  trespass  Q:rounded  upon  the'saic 

4 E. 3.  '  '    '  statute,  viz.  4  Edward  the  Third,  which  methjntas 

aiidL°«iid'*°*  cannot  be  by  any  means,  by  reason  of  the  statute 

3«'&  S  Ei.'^*  ^^  Marlbridge,  c.  3.     Nofi  ideo  puniatur  dominusr, 

Coa.Baii.  So  ^q^  for  the  cxccutor,  as  well  as  his  testator. 

of  ravt»hmcnr,       ■  .■iti-i/»  i  •' 

de  gard.  thereby  restramed,  as  I  thmk,  from  the  action 

H.  4,6.  '  trespass  against  the  lord(fl).  As  for  that  mo 
d^^ciauwTioo  avowry  can  be  made  upon  the  tenant,  that  is  nor^ff^ 
merely,  ii  licth  remedied  by  a  late  statute.     The  other  statute 

nut*  •' 

hath  been  taken  to  extend  to  other  things  thai^n 
goods  moveable:  for  where  a  church  becomiiB.^ 
void,  a  stranger  presented  thereunto  wrongfullj^> 
and  the  patron  died,  it  was  resolved,  in  the  la^e 
queen's  time,  that  the  executor  might,  by  tL:^? 
equity  of  the  said  statute,  maintain  a  quare  h^^' 
pedit.     But  whether  an  action  of  trespass  lieth  fic:^^ 


(a)  By  21  n.  8,  c.  19,  in  replevin  the  avowry  or  conusan.  ^® 
may  be  made  upon  the  lands,  without  naming  any  cert^^**^ 
person  to  be  tenant  thereof. 

In  replevin  executor  or  others  need  not  allege  seisin  '" 
making  avowry  for  rent ;  for  the  deed  is  the  title,  and  =^^® 
seisin  need  be  alleged,  unless  forced  by  an  old  statute  ^^ 
limitation.  Coke's  8  Rep.  Sir  IViUiam Fosters  Case, 65.  B*^*;' 
see  Poph.  189;  and  he  may  reple\'y  goods  taken  after 
testator's  death.— (C). 


!iii 
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a  executor  against  him  who  spoileth  the  tes-  iiR.  4.s. 
a^rs  corn,  grass,  or  wood  growing,  hath  been  Ju5tice,didve^ 
[iie9tioned,  but  nowhere  resolved,  to  my  know-  in^sSc^L^Sr 
edge*.    I  think  it  may  lie  with  some  difference.  JI*JJ.";of^£j 

Srst  for  that  the  statute  of  4  Edward  the  Third  »ct  are,  execa- 

ji  4  1      n         1  .  -I  ***"  "^•'*  ^"^^ 

Iota  not  only  speak  of  goods  carried  away,  as  an  action  for » 

imiiiog  the  law  to  that  trespass  solely  and  par-  the^eit^or, 
jcularly,  but  speaks  generally  of  trespass  done  to  Md^hSliir^ 
Eestiitors ;   and  then  brings  in  that  particular  of  i^J^  ^J'  ^ 
roods,  as  one  instance.    Now  there  may  be  many  ^^jixccwrer. 
cases  of  instances  or  ensamples  given  in  Acts  of  &c- 
Parliament,  which  yet  do  not  restrain  the  remedy 
or  purview  to  that  particular,  or  for  extending  to 
other  cases  of  like  nature  (1).    Thirdly,  the  statute 
ffip^ks  of  trespasses  remaining  unpunished,  which 
n  ineant  to   redress  :    but  it  should   still  leave 
niany  unpunished,  if  it  should  have  no   larger 
ent  than  to  that  one  singular  trespass  of  goods 
^  jeri  away,  viz.  moveables.     Again,  the  testator 
iJ[a8  clearly  entitled  to  a  recovery  of  damages  for 
ttis  other  trespass,  which  if  he  had   recovered, 
«t|ovild  have  come  to  his  executor :  yea,  the  things 
'ffieinselves,  all,  if  felled  in  the  testator's  life,  and 


."•lit  •:   ■ 

(i)  So,  upon  a  liberal  construction  of  the  stat.  a  and  3 
Id.  6,  c.  13,  he  shall  have  the  action  of  debt  for  not  setting 
«o^  tithes.  1  Sid.  88.  407;  1  Ventr.  30;  Poph.  189. 
^ ,  $0,  an  executor  may  have  an  action  against  a  sheriff  for  an 
ifiCfipe  in  the  testator's  life-time  (Cro.  Car.  297) ;  or  after  his 
JttlL  (Goldb.  262  ;  1  Roll.  R.  276);  or  for  a  false  return,  or 
joier  misconduct,  whereby  the  testator  is  injured.  1  Salk.  1 2. 
^,  wKere  being  landlord,  an  officer  has  removed  the  goods 
''nthout  paying  him  first  a  year's  rent.     Stra.  212,— (E). 

^1  3 
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pftit,  thotkgh  not  felled,  should  hnve  come  t5  the 
executor;  therefore  all  the  damages  recoverabk 
in  iieu  thereof,  oat  of  which  (recovered)  the  deM 
and  legacies  of  the  testator  are  to  be  satisfi^- 
Beside,  this  action  of  trespass  is  a  things  se^^erdl 
from  the  6tate  of  the  land,  so  as  if  the  oWaHi 
thereof  hsd,  after  this  trespass  done,  «Mened"iiMi 
land,  yet  had  not  this  action  remained  to  hiltti,'tf 
I  take  it  "clearly.     And  why  not  as  well  ad  w^hMis 
a  trespass  is  done  upon  the  lands  of  the  kttMt^ 
and  then  the  term  expires  ?    This  doubtleto  doth 
not  take  away  his  acftion,  nor  his  executors.     S<ff 
methioEks  here  may  be  some  differences  probtM)^ 
laken :  as  first,  between  a  trespass  in  destroyhai^ 
dr  taking  away  com  growing,  and  a  trefirpass'-ifl^ 
grass  or  wood  growing.     For  the  first  faeittg  ^ 
that  nature,  as  that,  though  the  owner  had  a^^^^ 
df  inheritance  in  the  land  whereon  it  gT6w€f^S^ 
and  should  have  died  before  severance  and  felHii^ 
y0t  it  should  have  gone  to  the  executor,  'and  n  ^ 
with  the  land  to  the  heir ;   therefore  doubtki^i^ 
doth  the  action   for  destroying  or  talmig 
thereof  accrue  by  the  operation  of  the  law  to 
executor,  in  lieu  of  the  thing  taken  or  destroyi 
Otherwise,  perhaps,  of  wood  or  grass,  which 
the  owner's  death  should  have  gone  to  the  iie 
and  not  to  the  executor.      And  yet  here 
another  difference,    methinks,  may    be    betwf 
grass  and  grass,  viz.  betwixt  that  in  pasture 
that  in  meadow,  yearly  mowed  and  turned 
hay,  not  left  to  be  consumed  by  the  mouths 
beasts,  as  that  growing  in  pasture :  for  as  the 


9IIX  OFlICE.OFAir.CXElCU'SOa.  Tftp! 

littuiguisbAtk  between  tWe  soils,  it  giv^  pr^ 
Ndeocy  to  meadow;  and  makes*  k  waste  for  a 
moB  to '  plough  it  up,  not  so  for  pasture.  Yea, 
i^  is  paid  of  hay^  but  (a)  not  of  grass  growing 
lltfl^stures :  so  ^  meadow  grass,  being  in.  the 
oner's  purpose  and  intention  as  a  thing  severed 
S;ifD{ the  soil,  should,  metfainks,  so  be  also  in  the 
Qfe  Mvi .  lestunation  of  the  law,  and  therefore 
ftt^T  in  a  difier^nt  state  and  E^couat  from 
pmliue  grass. 

MA  tbird  difference  may  be  in  the  aianner  of  the 
Iwqpass,  viz.  where  meadow  grass  is  eaten  up 
vMl^,  cattle  by  a  trespasser,  and  where  by  him 
i|Hfed  and  carried  away  as  hay :  for  in  this 
ll^xase  mi  action  of  trover  and  conversion  for 
^  ms^  loads  of  hay  is  doubtless  maintainable 
^f-ihe  executor ;  though  it  should  be  admitted 
Itnt/JA.  the  other  /case,  of  consumption  by  the 
BBV^u$jb3  of  beasts  without  severance,  no  action 
I^Mpld  be  maintainable  by  the  executor ;  which 
^t{  admit  not,  but  think  the  contrary  probable. 
J  Jot  when  meadow  ground,  which  yearly  con- 
t^av^h  (jSoJ  sine  homine  generat  herbam\  shdl  be 
fW^  4o  ibieideUvered  of  her  burthen,  if  a  stranger 
ppt  in  a  herd  of  cattle,  which  swallow  up  and  At  least,  me- 
t(^  /^wn  this  fruit  of  her  womb  before  the  M^nxx^cm 
IWW  with  bis  scythe  come  as  a  midwife  to  help  ghouid"^*^'^^"^ 
Ji^Uelivery,  if  then  by  the  hasty  death  of  th^  ^'"*******'- 

(So  Tithe  of  agistment  is  payable  for  depasturing  unpro- 
^We^ttle  iq>on  grass  growing  in  pastures.    Bunb.  Rep. 

M  4 
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•oiroer, '  before  action  brought,  this  great  4 
dbould  be  dispunishable,  it  were  contrary/ 
thinks,  to  the  purpose  of  the  said  statute^ 
great  defect  in  the  law, 

:Yet  here,  perhaps  touching  this,  a^ 
difference  may  be  or  arise  out  of  the  time 
death  of  the  owner,  viz.  where  he  died 
time  of  mowing,  and  where  not ;  for  data 
the  former  case,  because  if  such  destroc 
consumption  had  not  been,  yet  the  owne 
'before*  severance,  this  should  not  have  ;e 
itbe  executor,  but  have  gone  with  the  soti 
heir,  that  therefore  the  executor  who  is  not 
£ed  should  recover  no  damages.  Yet  in  tl 
ease  the  owner  living  till  after  hay-time 
passed,  viz.  till  the  end  of  August,  methini 
since  this  fruit  of  the  meadow's  womb 
have  been  a  chattel  severed,  had  not  tb 
passer  made  unlawful  prevention;  theref 
execution  to  whom  the  same  should  hav 
towards  the  performance  of  the  will,  shoul 
out  Qf  the  said  statute,  an  action  and 
reached  unto  him  to  recover  recorape 
damages  for  this  wrong  done  in  retard 
execuiianis  testamenti. 

A  fifth  and  last  difference  may  perpap 
the  state  of  the  ow  ner :  for  posito  that  wl 
-land  is  his  freehold  or  copyhold  inherits 
action  should  be  given  to  bis  executor  f( 
or  grass  taken  or  destroyed  in  his  life-tic 
where  he  is  but  tenant  for  years,  guarc 
tenant  by  extent,  so  as  the  very  estate  in  t 
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fRSf  tto  Gorae,  and  is  to  come,  to^  dieexeontor 
(together  with  qiikquid  planUttur  10IO),  inethinks 
tbfiicxecutor  should  have,  together  with  the  estafle 
in  the  soil,  the  action  to  punish  the  robber  of|  or 
taflpasser  upon  the  soil*  Thus  having  scaiyied 
mA  sifted  to  the  best  of  my  ability  all  differences 
soft,  circumstances  of  this  point,  how  £etr  I  am 
itide»  and  wherein  right,  aliorum  sit  judicium^  or 
BBtber,  altioris  esto  judicii.     But  this  is  clear,  that  I  h.  e,  3. 

,        '  ,  ,  LitUc.  f.  84,  t. 

iimresoever  executors  do  recover  any  damages  So  held  iu  Saie't 
for  trespass  or  other  wrong  done  to  their  testator,  bQua.im^! 
tbe. money  recovered  (at  least  if  execution  be  c^u^'^f'uie 
hd^  or  money  received)  will  be  assets  in  their  pJ^^*!^"*"**"^ 
kuds,  as  well  as  debts  recovered  upon  bonds,  is  £d.^  tit.  91. 
'Or  bills,  or  lands  by  them  taken  in  extent  upon 
Muhites,  recognizances   or  judgments  (a).     Yea, 

•rrrrr ~— 

ffi)  Actions  persona],  as  such  actions  whereby  a  nMui 
daims  debt,  or  goods,  or  chattels,  or  damage  for  them,  or 
'ttnuiges  for  wrong  done  to  his  person,  and  is  that  which  In 
'ftl'' civil  law  is  called  actio  in  personam^  and  is  brought 
Igaiiist  him  who  is  bound  by  covenant  or  default  to  grant  a 
t^g(l).     Terms  del  Ley^  verb.  Action  personaL 

In  an  action  upon  the  case  the  plaintiff  declares,  that  upon 
communication  of  a  marriage  to  be  had  between  the  intes- 
till^B  daughter  and  the  defendant's  son,  it  was  agreed,  that 
the  intestate  should  give  the  son  50/.  with  his  daughter,  and 
fhat  if  the  daughter  survived  the  son,  the  defendant  should 

(1)  A  mere  personal  action  does  not  ensue  to  the  executor 
(Ut.  168,  169;  1  And.  243;  Jones,  174);  as  an  action  for  a 
'tireach  of  promise  of  marriage,  unless  special  damage  be 
tliown.  2  Maule  &  Selw.  408.  And  semblcy  if  the  action 
be  founded  upon  a  mere  contract,  and  no  damage  to  the 
jpcnonal  estate  be  shown,  the  executor  cannot  maintain  the 
•ctioff.    1  M.  &  S.  355 (E.) 
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widiMt  ever  baviag  these  monieay  euexdUm  *wmj 
BQMke  them  assets  in  thiair  hands,  titip«  by  nuiriiig 
mleases  or  acquittauoea,  or  acknoylftdgmfint  r>ol 
satis&etion ;  for  this  aoiounteth  to  «  dr^^pt^  wai 
chargetfa  the  exeentors  towards  the  creditors  cwM 
the  whole  p^iai  sum,  though  haply  thegrroMiw 
but  part,  as  the  principal,  or  some  Uka?  piiQ^i 
porlioD* 

Therefore  ^re  is  great  caution  to  be  use4  bg 
executors  in  this  kind,  that  unless  they,  be  ^op 
they  bave  'goods  sufficient  io  pay  all  debts  jaaa 
legacies,  they  m^ke  no  release,  acquitteiiee^--(a 
acknowledgment  of  satisfaction,  lor  more  tfalf= 
th^4recet¥e,  be  it  debt  or  damages. 

And  ihe  like  caution  is  to  be  used  by  Aec 

touching   •submission   of  debts  or  damages  lOks 

arbitrement,  whereby  discharges  of  the  same  tna^ 

Error  15  H.  4,  gfow :  for  the  submission  to  the  arbitrament  b^n^ 

46  £.3.         ^eir  voluntary  act,  although  the  arbitrators  pj 

diol^a^a.I^3  their  judgment  do  discharge  the  debt  or  dama^ 

nSrt^e^MeTator  ^  P^  ^^  ^^  wholc ;  yot  shsil  the  creditors  hM^ 

of  tb«  huibrad  like  remedy  thereupon  against  the  executors  as  fi 

9  H.  6,  c.  4.     they  had  released,  or,  which  is  more,  receiyed  tJhr 

same(tf).  .  ,v 

.    ■ '  ■  I  >       ■*  f '■■!    .-         r    ■  ■  .  .     ■    .■" 

psy  ber  looL  aSifir  his  death,  aod  mutual  prpouses  yi^^ 
made  between  the  intestate  and  defendant  to  perform  tb* 
f^eement ;  and  shows  that  the  marrif^e  was  had,  and  tluu 
the  intestate  paid  the  50/.  and  died,  and  that  the  son  $edi 
and  assigns  breach  in  the  defendant's  nonpayment  mrtturtla^ 
administrate  && ;  and  ypon  non  asmmpai  it  was  fouqd,  (9$ 
the  plaintiff.    Al.  Hep.  1,  Bt^ldy  adm.  ▼.  CoUard.^C') 

ia)  Assumpsit  vHiere  differences  jisd  been  -between  4h6 
plaintiff  and  defendant  (but  did  not  j^y  tQUohing  what-tflkig 
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Othef  actions  there  be  of  discharge,  which  as 
tike  testator  himself  in  his  life-time  might  have 
hiiy  so  may  liis  executor  after  his  death,  viz.  writ 
tf  errar,  attaint^  disceit ;  audita  querela^  idetUitaie 
Mminis.  But  &is  last  is  given  by  statute.  What- 
miver  is  regained  by  any  of  these  ways  as  unduly 
lost  by  the  testator,  shall  also  be  assets  (i).  sBac.  Abr.  «>. 

die  diiSereDces  were)  *  they  submitted  to  the  award  of  J.  S., 

i/id^amlMei,  -de  et  super  jrremtnsy  ifiat  the  defendant  paid        ^ 

iDitte  pUbtiff  3o7.  in  satisfaction  of  all  sodis  due  to  him  ovlt 

-<^the  «itate  -of  one  Woo%.    After  verdict  for  •the  pkuutiff 

Jo^ppent  ^«;as  stayed^  and  after  divers  motions  in  that  and 

other  terms,  entered  for  the  defendant ;  because  it  appeared 

iH)t  diat  the  defendant  is  executor,  administrator,  or  trustee 

'#'WbeUy,  nor  Aat  he  had  any  thing  of  it,  or  had  submitted 

^nube  fariialf  of  binnelf;  and  to  no  consideration  to  chai^ 

1^  fm  fthe  9i>tate  of  WooUy.   2  Lev.  235,  Adams  y.  Staiham. 

Debt  upon  obligation  conditioned  to  perform  an  award,  and 
if<m  demurrer  the  case  was  such,  the  plaintiff  as  executor, 
^  die  defendant,  submit  all  controversies,  &c.    The  arbi- 
iMttirs  award,  That  the  defendant  should  pay  to  the  plaintiff  pV^^^.  ^ 
MH    a  creditor  of  the  Xestator  attached  it  in  the  hands  of  tratrix'  r.  Lane 
^  defendants^  as  the  debt  of  the  testator:  and  if  it  were  «nd  others 
^tachable  as  the  debt  of  the  testator  was  the  question :  for  it  12  Qeo.  s. 

"'vas  ag^reed  that  it  should  be  assets  in  the  hands  of  the  plaintiff 
'then  he  recovered,  it,  the  submission  of  the  plaintiff  being 

'  «ily ^.executor:  and  after  argument  it  was  agreed,  that  the 
«tti  awarded  was  not  attachable  in  the  hands  of  the  defend- 
*.    1  Lev.  306,  Horsey  v.  Turges. — (C.) 

^1)  -So  he  shall  avail  himself  of  all  equitable  rights  of  his 
Mator  in  personal  property ;  and  where  any  such  be  re- 
vered by  a  decree  in  a  court  of  equity,  it  shall  be  deemed 
^Ut    3  Bac  Abr.  59 ;  J^loore,  .858 ;  Jiirownl.  ;6 ;  2  Ch. 
C*  153 }  Roll.  Abn  920«^E.) 
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Special  Cases,  pertinent  to  the  Fssmises* 
i.  Chattels  come  to  the  Executors  from  the  Tfr- 

■ 

tators^  yet  not  Assets.     2.  Assets  which  ]tfe  a 
Chattels.    3.  Things  in  Action,  and  not  in  t^ 
Personalty^  turned  into  Chattels  real^  and^ 
contra. 

■    ■     -d 
As  to  the  first,  I  exemplify  thus :  A.  make^  M 

his  executor,  and  dies ;  B.  makes  C.  his  execute: 

and  dies :  the  goods  left  by  A.  to  B.  as  executT* 

far  exceed  his  debts  and  legacies.      Or  let  ^ 

suppose  no  debts  or  legacies  of  A.  and  thai  Z 

dieth  much  in  debt  above  the  goods  he  leayet: 

and  did  make  no  alteration  of  the  property  of  tl 

goods  of  A,  but  merely  left  them  to  C  his  & 

ecutor.     Now  shall  not  the  sfoods  which  came 

B.  as  executor  of  A.  and  so  from  B.  to '  CC  "3 

liable  in  law  to  pay  the  debts  of  B. ;  yet  in  90^ 

science  methinks  they  should,  and  that  C.  shouv 

not  receive  them  to  his  own  use,  as  in  law  'Z 

may,  where  A.  left  no  debts.     But  if  ^.  makM 

B.  executor,  did  also  by  his  will  give  himi  all  t 

goods,  and  he  in  his  life- time  made  election 

have  them  as  legatee,  or  by  his  will  did  so  dr 

pose  of  them,  or  appoint  them  to  go,  as  the  goo^ 

he  had  as  executor,  they  could  not  be  otherwfi 

given  or  disposed.     Now  by  this  election ,  tli^ 

were  altered  in  property  from  being  his  as  e^ 

ecutor,  and  so  as  his  own  goods  should  be  lialn 

to  his  debts.     But  things  in  action  could  not  ^ 


THS   OFJFICE    OF  AN    EXECUTOR.  §75 

SO  given  or  disposed,  viz.  debts,  &c.     Yet  if  Z)«  OririLitMAfler 

were  indebted  to  A.  one  hundred  pounds,  and  J.  ^'IK^dymg*' 

his.  executor  took  a  new  bond  of  him,  or  another  ^4JSi*S*!!qIIS! 

for  it,  giving  up  the  old  bond ;  now  was  it  becpme  S|JP***'  ?  ^^ 

iSs  oWin  debt,  and  so  shall  stand  in  his  executor,     ^v  done  infn, 

'*'  Another  instance  of  this,  thus :  if  A.,  patron  of  Eiix.  So  beid  ia 

ttte  'fehdrdh  of  iJ.,  grant  to  B.  the  next  avoidance,  Vcnde^iru 

*hir  church  becomes  void,  A.  dies  before  he  pre-  ,^*lriu^*"* 

sents,  his  executor  presents,  and  hath  the  benefit 

9f  preferring  his  i^on  or  friend :    yet  shall  this 

make  no  assets  in  his  hands  for  payment  of  debts^  sbep.  Tuach. 

tor  that   he  could  not  lawfully  take  money  to  *^^* 

precept  (a).     But  if  JS.  had  died  before  the  church 

md  become   void,   then,  because  the  executor 

iQiglit  lawfully  have  sold  it,  the  value  should  be 

assets  m  his  hands,  as  1  conceive ;  except  perhaps  ii  Via.  Abr. 

xhe  'incumbent  had  died  so  hastily  after  JS.  that  ^^^' 

the  executor  had  not  time  convenient  to  find  out 

^  cn^pman  and  to  sell  it. 

11^;  in  the  other  case,  a  stranger  had  presented, 
aiid  got  his  clerk  admitted,  and  the  executors  of 
-^'fead  in  a  qua  imp.  recovered  damages,  the 
^Honey  so  recovered  should  have  been  assets* 
Thus  much  of  the  first,  viz.  that  some  things  of 
tHe  nature  of  chattels  may  come  to  executors,  and 
yet  riot  be  assets  (A). 


Ii ..  • 


t^  (ip)  Where  executors  of  a  bishop  shall  have  a  ward  which 
^1  in  the  life  of  the  bishop,  otherwise  of  a  presentation  to  a 
A'urch  which  voided  in  his  life,     i  Inst.  388.— (C.) 

i'.(()  /it  Can,  it  was  said  by  Fountaine,  sergeant,  to  have 
V^^  resolved  in  tliat  court,  and  then  admitted  by  tliu  Master 
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4tif.8,Br.     .^  TmJcIiing.  the  secand,  viis.  Aat  same  dfidgi 
If  iM^'im  nuiy  be  assets  in  the  hands  of  execntcw'wfaitl 
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ef  die  Rc&9  stone  in  eourt,  to  be  reasonsUe^  tfast  if^stsisi 
devke  Isnds  for  pajfment  of  his^bti,  and  msko  mn  «sei9Pil« 
and  kaye  a  personal  estate,  that  no  part  of  the  peffMMl  ^iiiat< 
shall  go  lo  die  payment  of  the  debts;  because  bjrtbe  nisUni 
of  an  exeeator  the  testator's  intent  appears,  that  Iho  exooiM 
shoidd  have  the  goods,  because  the  testator  hath  made  M 
other  ptorisioa  for  the  payment  of  his  debts ;  but  If  a  ms 
^ijptee  of  lands  for  the  payment  of  his  debts,  snd  sAst^Ml 
ctieth  intestate,  the  personal  estate  shall  be  chargeaU^^  i»  tk 
hands  of  the  administrator  to  the  pajrment  of  bis  debts't  ^ 
thereby  more  lands  shall  remain  unsdd  Ibr  Uie  benefit  of  ^^ 
hdr,  or  more  of  the  money  by  the  sale  of  the  land-  riksH 
main  to  the  heir,  and  no  intent  appefetreth  thiat  ^bef 
ministrator  should  have  snj  thing.  Lev«  i  p.  120%'  PiiUmt 
V.  Ex.4ifHarhion.  ''  »r.  ? 

A,  seised  of  land  in  fee,  levies  a  fine  of  it  to  4»ie  IM>^ 
himself  for  life,  remainder  to  his  executors  till  iheylMi^ 
levied  300/.  out  of  the  profits.  A,  dies,  his  execniors'lMlP 
a  stranger  to  hold  the  land,  and  to  receive  1^0^  2f^^  -^^ 
of  the  profits,  and  after  the  executors  of  A.  enter  sndli^ 
the  land  for  years.  This  lease  is  void,  for  the  exoetttOia 
estate  was  determined  by  their  negligence,  and  <ho  words^ 
the  deed  declaring  the  uses  of  the  fine)  ^  till  they  havie  letfiiv 
300/."  shall  be  expounded  as  if  the  words  were^  Tfll 
might  have  conveniently  levied  the  same.    Moore,  701^^1  li 

A  man  devised  lands  to  be  sold  by  bis  exeoutorsi  tbb 
raised  thereby  to  be  disposed  in  legacies  particularly  > 
pressed  in  his  will,  and  one  of  the  legataries  after  the  prbltvtf 
of  the  testament  sued  in  court  Christian  for  the  le^oj^'i^ 
prohibition  did  lie  in  this  case  was  the  question;  asd'^asi:-- 
seemed  to  the  judges  it  did  not  lie,  for  that  the.moo^y  Yim 
assets  in  the  hands  of  the  executors,  and  na  remedy  {bs|ti^ 
legacy  in  the  temporal  court.    Dyer,  £64,  PL  41.  t    ^rr 

If  a  man  hath  a  bare  authority  accompanied  with  a  toii0 
as  executors  have  to  sdl  lands,  thoy  cannot  bcU  by  attonsj^ 
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jf^WR  DOohattfstB)  I  fihali  giirt  but  two  iti9t»lce8« 
Fiist/  If  here  a  iDan  leaveth  a  viUaiA  for  yean  to 

iMtifa  nm  halh  JbMlote  aathority  as  owner  of  the  land^  at 
mt^  fm  urn  herelofore  had,  then  it  it  ethenrite^     VU» 

.;<'M>i  in  the  detinet^  atxd  dedared  upon  a  jadgmeoty  had 
feUmaelf  againat  the  defendant  as  administrator  of  Lane  for 
s^i  damiges  in  aMmnptit^  and  82.  codts^  and  showed  not 
Wi  if  the  daongel}  or  if  costs  were  d€  hQnU  tais  fropriisp 
^fjieoenilyfuod  cum  rttuperoMsei  2jL  for  damages,  and  SA 
&^  caste.  Upon  which  the  defendant  deonirred  genendljTy 
mi  pretended  the  declaration  was  insufficient ;  finr  if  it  wmk 
^fl^lmii^9ui$  ffr$priit9  as  it  might  be  for  the  damage  upon  ne 
ttif.  \0iiminiUra$0r  ou  esecuivry  then  it  ought  to  be  in  the 
^(4iei}:orif  the  costs  are  de  bonis  proprHiy  as  they  ought  to 
Id^if  be  had  not  assets  for  them,  it  ought  to  be  in  the  dd>et; 
Imt  at  the  day  the  defendi^it  came  not  to  maintain  his  de<* 
mnrfSTy  iiyon  which  judgment  was  giyen  for  the  plaintiS 
^GvO.  ^5»  546.  It  is  good  in  the  detinet)  because  it  shall 
Iwasselt  iwhen  it  is  recovered)  be  it  the  one  or  the  other. 
^  liP«  agiy  Whtately  ▼.  Lane ;  and  1  Saund.  216. 

rMA  in  the  debet  and  detinet,  upon  a  judgment  against  an 

^Mnloxv  aod  cotmt  that  he  had  wasted  divers  goods  to  the 

^^•hietflif  the  debt»  and  showed  not  the  certainty  of  the  goods 

^^Medy  the  defendant  deasurred  upon  the  declaration;  and 

Alrfviftiguady  thai  this  action  did  not  lie  in  the  debet  and 

^Btineti  for  if  <se^  it  should  charge  an  executor  of  an  ex- 

'^ecatjor  irfaich  may  not  be,  because  it  is  no  other  than  a  par- 

^•ial  4mlng.    9  H.  6,  9 ;  3  Cro.  530 ;  1 1  H.  4,  56,  were 

^^<as!  avdhorities  for  the  defendant ;  to  which  it  was  an- 

^t|fere4^.tluit  it  n  more  than  a  personal  tort ;  he  is  charged 

Vi^lb^liaTiiig  of  the  goods,  and  converting  them  to  his  own 

^^j'  /The  executors  of  a  sheriff  shall  not  be  charged  for  an. 

«i4^>|  bal  if  the  sheriff  levy  the  money,  and  detain  it,hn 

^neuters  sball  be  charged  for  it.    3  Cro.  5391  Parkinson  ▼. 

^tliM«  Aad  to  the  ease  11  H,  4i  there  is  not  any  devastation 

^  ilMt  tomi^ain  this  action  were  dted  1 1  H.  6,  7, 8. 169 
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Ilis  executors,  and  the  villain  purchaseth  land  in 
fee-simple,   and  the  executor  entereth  into  the 


17,  18,  where  upon  a  devastavit  the  executor  is  chargeable  in 
the  debet  and  detinet  by  Strange,  PastoHf  and  BabingtoK, 
and  in  divers  other  cases ;  and  of  such  opinion  were  all  the 
court  here,  and  did  give  judgment  for  the  plaintiff.  Lev.  i, 
P»  ^55^  Wheaily  v.  Lane, 

Skelton  brought  debt  upon  a  bond  against  Elizabeth  MaddoXf 
an  administratix,  who  suffered  judgment  to  go  against  her  by 
default ;  she  makes  her  will  and  the  defendant  Howling  ei- 
ecu^or  thereof,  and  dies ;  and  this  action  upon  the  judgment 
ia  brought  against  Hawli7ig  suggesting  a  devastavit.  Hauling 
pleads  that  he  hns  fully  administered  the  goods  and  effects  nf 
Elizabeth  Maddox ;  and  to  prove  a  dcxasiaxit  the  judgmeot 
by  default  was  given  in  evidence  at  the  trial ;  and  whether  > 
judgment  by  default  against  the  defendant's  testatrix,  who 
was  an  administratix,  is  an  evidence  of  a  devastavit,  was  r^ 
served  for  the  opinion  of  the  court.     Afler  argument  a<^ 
time  taken  to  consider,  the  Court  gave  judgment,  that  if  ^ 
executor  or  administrator  suffers  judgment  to  go  by  defat'l^ 
or  confession,  and  an  action  be  brought  against  him  on  tls^ 
judgment  suggesting  a  devastavit,  he  cannot  plead  plenwe^^' 
ministravit,  for  by  the  confession  of  the  judgment,  or  letti^^ 
it  go  by  default,  he  has  admitted  assets  to  the  amount  of  t-^^ 
demand :  and  it  is  the  same  if  the  action  on  the  judgment 
against  the  executor  or  administrator  of  an  executor  or  ^ 
ministrator ;  so  judgment  was  given  for  the  plaintiff.     Skd^ 
V.  Haiviing,  ex.  &c.  1  Wilson,  258. 

Debt  against  two  as  executors,  they  plead  a  judgment  0^^  *'' 
tained  against  one  of  them  as  administrator ;   the  plain^K^'^ 
demurred  and  objected,  first,  because  the  action  and  juiK-  8' 
ment  is  against  him  as  administrator ;  which  he  might  hj^  '^^ 
avoided  by  pica  in  abatement,  that  he  was  executor.    &— '*" 
condly,  because  it  was  only  against  one,  which   lieth  r"^^ 
without  tlie  others ;  to  which  it  was  answered,  and  resolv^^^ 
that  the  judgment  was  well  pleadable  in  bar ;  and  to  the  fi  "^ 
was  cited.  Cro.  (546,  aiijudgcd  in  point,  and  the  case       ^^ 
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kiid;  now  hath  he  fee-simple  therein,  and  this 

Ittid  is  assets  for  payment  of  the  testator's  debts. 

So  if  a  man  by  his  will  eive  lands  in  fee  to  his  3H.5.6S;Md 

aecutorSfto  be  sold  for  performance  of  his  will;  ifbjf^ffmeur, 

these  (before. the  money  thereby  raised)  are  assets  ca'p!j^.ttS'. 

both  for  payment  of  debts  and  of  legacies  ( i ).   But  ^ckhaii. 

if  the  lands  had  been  given  to  be  sold  only  for 

ptjment  of  debts,  they  should  only  be  assets  for 

diat  purpose,  and  not  for  payment  of  legacies : 

vA  so  if  it  were  expressed  to  be  for  payment  of 

legacies  singularly,  this  should  not  be  assets  for 


Whealley  and  hasie  in  this  court  before ;  and  to  the  second, 
SCtd.  437,  And  although  that  the  action  was  not  well 
bioiight,  the  defendant  was  not  obliged  to  plead  in  abatement, 
lid  put  himself  to  greater  charge  after  that  there  was  a 
IVQe  debt,  and  a  recovery  had  upon  the  right  of  the  -debt. 
[«v.  1  p.  a6i.  Parker  v.  Amis^  &c. 
Debt  against  defendant  as  administrator  of  F.,  he  pleads  a 
Qcorerjr  against  him  as  executor ;  and  besides  to  satisfy  Uiat 
t  has  not  any  assets;  and  upon  demurrer  thereto,  it  was 
fudged  a  good  plea,  and  he  shall  not  be  twice  charged ; 
Iicrefore  it  was  adjudged  for  the  defendant.  Smalpeace  v. 
md^procr,  Mich.  40  El. ;  Cro.  El.  p.  646.»-^C.) 


(1)  Whether  estates  pur  auUr  vie^  not  being  devised  for 
tyment  of  debts,  shall  be  assets  or  not,  depends  upon  there 
sing  no  special  occupant ;  if  there  be,  it  is  by  the  Statute 
f  Srands  made  real  assets  by  descent,  and  chargeable  in  the 
9sda  of  the  heir,  as  in  case  of  lands  in  fee-simple.  3  Atk. 
fiSi  18  Yes.  373 ;  2  Fonbl.  896,  n.  R.;  4  T.  R.  ssg.  As 
•  Oe  distribution  of  die  surplus,  if  any,  see  14  Geo.  3, 
P.tO^E.) 
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8ee9Sfii.      .(iiebti):«s  I  take  U^tf).-  For  .once  thetenvM 

:fta8e£s  4>f  their  ownnatiue,  biit'so  nud^/bj 

iWill  and  .dbpoaition  of  the  testatoiv  melft 

diey  cannot  be  otherwise  nor  farther  aasfrtit jd^ 

Ooi^iiction  of  the  testator  hath  willed  and  disposed.    But  the 

m  « lucQte,     lands  thtts  given  were  assets  before  llie  staftol 

feamdum  sab« 

(«)  Ej^etiuttit,  and  upon  trial  before  Charlton,  jortM 
tht  poferty  «f  tbe  parties^  and  to  pmrent  tha  ciMirgfi 
iqptecial  verdict,  the  oase  was  put  to  have  the  opimwi  yfit^ 
coiirty  and  it  was  such : — A  man  seised  of  lands  on  the 
of  the  mother  devised  them  to  his  executors  for  payme 
his  debts  for  sixteen  years,  and  after  to  one  who  was  "Uk 
Ob  tile  mother's  side ;  and  if  he  should  take  them  bj  dai 
«r  pordiise  by  the  wiU  was  the  question  x  and  Cbff 
be&re  that  the  case  was  put,  inclined  that  he  shouid.||d 
purchase,  being  the  better  for  him ;  for  then  the  hear  oi 
pait  of  the  fiither  might  come  to  inherit  by  him  be^ 
heir^Mi  ifae  part  of  the  motfief,  and  so  belh  heirs  MiMti 
and  so  it  was  argued  at  die  bar  by  tbe  cooasd  on  ihial>| 
batoajthe  other  part  it  was  argued»  and  so  lesolvo^jlg 
three  justioes,  Pembertcn,  Windhamy  and  Levinf^  Jfairi 
devisei  was  void,  and  he  should  take  by  descent ;  wm  h : 
more  than  if  the  devisor  had  made  a  lease  Ibr  iutdlsii^Jf 
and  Aaa  devised  the  teversion  to  Us  beir^  aadtb^'dil 
firom  him  loiheheiran  the  part  of  the  fisher  or  «|a|| 
but  a  consequent  depending  upon  Ae  nature  pf  the  i^ 
And  It  b  not  like  to  the  case  where  a  man  having 
daughters  devised  the  lands  to  them  and  their  heirs ;  ^ 
the  qudity  of  tbe  estate  n  altered  in  themsehroi,  and  tiiej 
thereby  jahit4enaats>  and  aorvivor  sball  be  faetwee»  d 
wUch  bad  not  been  if  the  lands  had  descended  teil^ 
coparceners.  And  judgment  was  given  aocordiag  .Co 
opinion  of  the  three  judges.  3  Lev.  127,  He4gar\f.  R 
Trin.35Car.S|inC.B.;  1  Sal.  841;  dMod«a86;  a  Lev 
79 ;  Plow.  545 ;  Ow.  135. 148 ;  Mo.  593. 666 ;  Cro.  Gar.  i 
€ro.  £1.  313.  840 ;  1  Co.  105.— (C.) 


f  I  H^nvjr  S|  e^  5;  yet  howcan^  it  be  sof  sineellie 

ilerj  wordi  of  th(3  statute'  be,  that  if  one  do  will 

liy'kis  testameilt  orlitstwill  atiy  iands,  &ie«i  to  be 

iold,  neither  thd^  money  thereof  coming  nor.  the 

'^^rofitft  taken  shall  he  accounted  as  any: of  the 

!|poda  car  chattels  of  the  testator's;  which  Icoa- 

•^ve  to  be  all  one  as  to  say,  that  they  should  not 

•he  assets.     For  when  an  executor  deoieth' himself 

'  to  have  assets,  the  form  of  his  plea  is,  ^aod  mdla 

%het  Ibona  nee  cataUCj  &c.    Yet  since  that  statute,  9  h.  6,  t64. 

:iffe.  in  (he  late  queen's  time,  the  law  was  twice  ^*^^^- 

ri^mitted  or  conceived  still  to  be  according,  to  the 

tkird  of  Henry  6,  viz^  that  the  land  devised  to  be 

teld,  or  the  money  thereof  coming,  should  be 

f^iet^/  .  Indeed  in  neither  of  those  books  is  there 

f.fl^    i-k.-.    ■!.■, 

!tgiy.  .meution  of  the  clause  in  the  said  statute ; 

,Wi4.-iti  is.  possible  that  it  might  be  forgotten,  as 

k-iollier  cases  sometimes  hath  happened.-  •  But 

^ijuiliiig  «bdut  how  to  reconcile  those  books  widi 

^e^wd  statute,  and  not  \o  suppose  the  kame 

|bi|^ttei\  1^^^         timeS;  both  at  the  bar  and  b^nch 

.*(tboogh  being  but  a  short  clause  in  the  middleof 

'4'iiifegifc  statute  to  other  purpose,  it  might  well  ^sq 

lifi^  bi^eh),  iat  the  last,  though  not  hastily,  I  grew 

%,  Conceive,  that  the  said  clause  being  in  an  act 

Jiu^^  limiteth  the  fees  of  ordinaries,  and  their 

jMribea^  according  to  the  value  of  the  goods  of  the 

^eceteed,  and  then  bringeth  in  this  clause,  that 

uiejands  willed  to  be  sold  shall  not  be  accounted 

81  WS  ^  ^^^  goods,  &c.  the  parliament  meant 

thereby  only  to  exclude  them  to  this  purpose, 

that  they  should  not  be  accounted  as  part  of  the 

N  2 
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goods  in  the  valuation,  according  to  which  the 
said  fees  were  to  be  rated  :  and  though  the  words 
be  general,  that  they  shall  not  be  accounted  as 
'  any  of  the  goods,  See.  yet  it  is  the  more  probable 
that  the  parliament  intended  no  fiBurther  than  n 
aforesaid,  because  that  clause,  after  the  fees  li- 
mited in  answerableness  to  the  values,  is  brought 
in  by  a  proviso,  viz.  Provided  always,  that  if  the 
deceased  willed  any  lands  to  be  sold,  the  money 
nor  profits  shall  not,  &c.  And  thus  perhaps  it 
'  '  was  understood  and  construed  in  the  said  late 
queen*s  time;  though  no  mention  be  of  nfxj 
remembrance  of  that  clause  or  provision,  in  eithec 
of  those  cases  reported  by  the  Lord  Dyer. 

As  for  the  third,  viz.  the  changing  of  things 
out  of  the  personalty  into  the  realty,  and  e  contra^ 
I  show  it  thus :  if  a  debt  were  due  to  the  ex- 
ecutor as  executor,  by  statute,  recognizance,  oi 
judgment,  and  he  sue  execution,  and  have  lapd 
of  the  debtor's  in  extent ;  now  is  the  persov^ 
duty  turned  into  a  chattel  real.  On  the  o;tpe]r 
side,  if  such  an  estate  by  extent,  or  a  lease  fc^ 
years  mortgaged,  come  to  an  executor,  and  the 
debtor  or  mortgagor  payeth  the  money  duel: 
now  are  these  real  chattels  turned  into  assets 
personal  (a). 


(a)  Terms  in  gross  are  personal  assets.  1 1  Via.  Abr*  833* 
340 ;  s  Brownl.  47.  So,  when  detenninable  on  lives  (mMV 
54);  but  not  when  they  are  invested  in  Crosteas  to  atteM 
the  inheritanot.    fl  FonU.  1 14,  n.  R. ;  1  T.  R.  760.-^(E;}^' 
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Another  spedal  Case  of  Equity  opposing  Law. 

1^  A.  be  bound  to  JB.  by  bond,  statute,  or 
recognizance,  for  assurance  of  land,  B.  dieth, 
and  the  land  descends  to  his  heir ;  or  be  it  that 
B.  sold  the  land  to  C.  and  assigned  to  him  the 
bond,  statute,  &c. ;  yet  must  the  suit  or  taking 
oat  the  extent  be  in  the  name  of  the  executor  of 
£.j  and  neither  of  the  heir  or  assignee.     And  SappoM  tbc 

A    .      'tm   m     .  ,  .  .„   condition  broke 

tbat  which  is  recovered  or  gotten  m  extent  will  intestaior'tiife, 
be  assets  in  law  to  charge  the  executor,  as  I  take  penu^m  ^  \h!x 
it;  yet  in  equity  it  pertains  to  the  heir  or  assignee. 
Qu^e,  if  the  executor  meddle  not,  but  only  suffer 
Us  name  to  be  used. 

Of  Things  come  to  Ej^cutors  by  Condition. 

First,  we  will  consider  of  conditions  bringing 
bttk  to  executors  goods  or  chattels  granted  away 
hy  their  testators.  Touching  which  there  is  no 
doubt,  but  if  the  condition  be  any  other  than  for 
payment  of  money,  or  other  things  valuable  by 
the  testator  or  his  executor,  the  chattels  returning 
to  the  executor  are  assets  in  his  hands :  as  put 
the  case,  of  a  lease  for  years ;  horses,  sheep,  plate, 
or  other  chattel,  were  granted  by  the  testator  to 
^•ilpoh  condition  that  if  ^.  did  not  pay  such  a 
sua  of  money,  or  do  other  act  as  the  testator 
^I^intethy  &c.  and  this  condition  is  not. per- 
fonned  after  the  testator's  death ;  now  is  the 
chattel  come  back  to  the  executor,  and  is  assets* 
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But  the  question  Iiath  been  (and  perhiat^ 
be),  where  the  condition  is,  that  the  testai 
his  executors  shall  pay  the  money  to  nlalol 
the  grant,  and  accordingly  the  executor  al^ 
t^tator's  death  payeth  die  sum  Out  of  his 
purse,  not  having  any  money  of  the  testatb 
his  hands;  in  this  case  coming  in  questicfe 
SI  H.  7.         pore  Henry  7,  it  was  resolved  at  tlie  las^  tb< 

redeemed  chattel  should  not  be  assets,  but 
the' executor  as  his  own  proper  goods,  thoi 
the  first  three  judges  were  of  a  contrary  op 
vo;.  that  the  goods  redeemed  should  be  i 
^ecutor  as  goods  of  the  testator.  '  And  b 
mtist  confess,  that  I  cannot  yet  find  good 
faction  in  that  book's  resolution,  except  we 
take  the  case  there  to  be  such  as  that  wh: 
put  and  reported  by  the  Lord  Dyer,  fc 
Hehiry  8,  viz.  that  the  money  paid  for  reden 
was  as  much  as  the  full  value  of  the 
pledged  or  mortgaged;  or  else  shall  adm 
case  to  be,  that  this  redemption  was  n 
payment  at  the  day  conditioned.  As  to  th< 
it  were  rare  if  any  should  lend  money  u 
mortgage,  where  the  thing  mortgaged  is  1 
better  value  than  the  money  lent;  rare  alsi 
an  executor  should  take  care  to  redeem  wi 
own  money  that  which  should  yield  no  I 
or  advantage  to  him,  or  his  testator.  1 
therefore  scan  and  examine  the  point,  siiu 
same  may  come  frequently  in  use :  and  tfa 
may  the  more  decently  do,  because  die 
Dyer,  in  the  margin  of  the  case  by' him  rep 


■  *. 


U  aforpwUlf  saitli  exprfsdy,  that  the; .  said  .otb/nr 

Um/HmBMearj  7^  waa.not  at  aU  adjudged,. bjinadf 

^l^^^Dg^yiifw^  the  roll,  wh^ch  he  there  sets  dpwn^ 

ind.tbq  luunes  of  tke  parties;  we.  will  .the^^fore 

INWt.tlif^icase  thus:  A.  possessed  of  a  lease  for 

n\f  jfna  of  one  hundred  pounds  land,  mojrt* 

glgeih  it  for  five  hundred  pounds ;  or  he  it  that 

dffi  Huvtgage  or  pledge  be  of  a  jewel  or  piece  of 

|kte  {(Mr  hidf  the  value ;  and  now  before,  the  day 

luted  for  payment  and  redemption,  J.  having 

Mie  JS. .his  executor,  dieth,  and  B»  at  the  time 

md  place  maketh  payment  as  was  conditioned  : 

Mr  the  qnestion  is,  whether  this  lease,  plate  or 

jiwel,  being  worth  much  mc^e  than  the  som  for 

'lldlich  it  wa9  mortgaged,  shall  be  in  him  wholly 

|i  Ui^wn  right  and  to  his  own  use,  or  partly,  if 

iit^wholly,  as  executor  to  if .,  so  as  to  be  snl^ect 

IK^  pigment  of  debts  and  legacies.  ..  Here  -^ 

WMt  be  clearly  admitted,  that  B.  was  enabled  to 

^u^vedemption  only  and  merely  by  the  condition 

JHoexed  to  the  mortgage  or  pledging.     It  must 

alM^  be  admitted,  that  this  condition,  and  the 

fowef  (NT  interest  to  take  benefit  thereof,  came  to 

^Jdmand  was  derived  only  as  executor  of  A. .  This 

'Wing  premised,  it  must  needs  follow  (as  to  me  it 

leema)  that  the  condition  working  and  having  his 

iflpewtion  in  the  redemption  to  destroy  the  grant, 

-Bortgage,  or  pledging,  it  must  needs  make  these 

likings  again  the  testator's  goods  in  statu  pto 

piu$i  and  so  to  be  in  JB.  as  executor;  since  in 

lAift  right  only  he  was  entitled  to  take,  benefit 

tillhis  condition.    For  what  is  it  which  hindemd^ 
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of  *e  '  toortgage  or  i>ledg^.  Now*  l^  ^^«2)tJif 
^emptioD)  A&t  is  become  void,  and  hdtb '}dM  itt 
foTc^ ;  therefore  the  property  of  thb&e  iibAtk^tti^ 
now&eeds  beas  if  no  such  mortgag!S>^»plii^ 
li^cl  b^en,'or  as  if  it  had  at  the  firstClbeeir^fttli 
knd  dT  no  force.  Thus  must  the-condititiil' 'VtM 
for  hiiii  who 'made  it,  viz.  A.  the'  testMoi^^  ^«M 
thbseof  the  contrary  opinion  in  die  time  of ffidl 
Henry  7/do  yet  say,  that  by  this  i^deitiptio»'ttie 
t(jstat6r  is  so  mnch  indebted  to  the  executor  asr4f( 
didbttrsed  for  the  redemption ;  which  couUbrMawi 
With  no  Teason,  unless  by  it  the  propertyt^aqi 
Tfiferest  should  be  reduced  to  the  testaiMr'^it^tail^ 
hoof.  l%at  tbas  it  is,  is  alfito  prdvckl  as  to  imeil 
-ireenis,'  by  tile  case  of  mortgage  of  iB^ritaMM^ 
'tfpbn  ii%ich  the  heir  making  payment^'  aceonliBg 
to  the  ccmdition,  is  not  now  in  as  a  new^puechaiyr, 
but  as  'heir^  so  as  he  shall  have  hifrag^,  antl'bii^iii 
watd  even  for  his  land ;  yea,  it  shall' be  JussetsUii 
his  hands  for  satisfaction  of  his  fatber^s^  as^otlidr 
ancestor's  debts :  which  in'  some  respect  i^isina 
harder  case  than  that  of  the  executor ;  for^he^hedi 
toieans  to  aatisfy  himself  of  the  money  disbunte^ 
either  out  of  the  thing  redeemed,  or  other  ^goodi 
iif  his  testator,  iiut  the  heir  hath  no  such  inssM. 
Yet  it  will  be  asked,  how  the  executor*  itiBtn^lie 
firee  from  mischief:  for  if  diis  thing  redeemedrdbfe 
entire,  as  the  cup  or  the  leased  the  wholerHJttslie 
taken  in  execution  for -the  testator's ^^elAiiiL^^Td 
aldmittbis,  yet  here  asidneiH)Iear.viray>of  remadjp^* 


«ii^:.^  e^ftc^ptor^ iinajr. before:  suob  lexeqfitioAn^ 
Bbi9^  ti«thi^  testato^'d,  Wfi  ^.a]vl.4i9rMkecpiElt]M9  ^1*^^- 

i^i^J^to«'$)  4ebt  witb  ihw  o^n  mqxieyi  so^  ,tp 
jtt|dl^f^tt|i(^iQ6f^ye9  aatUfaction  :Out  of  .tb)?)  t|^9^tO)^'^ 
|[^lod9*: t'vBesiid^)  it  is  not  itnpo^ibl^ r tb^  tkf^ 
j^bemcd  tbing  sbould  be  tbus  in  interest  |]i^i^^, 
Ait  €4i9wei^bly.  aiMl  proportion^bly  tQ  th^i  s^qa 
jjU»bli^ae4  ifpr  ,redepipti(m,  witb  refereacQ.  tQ>,^ 
filqie^.of(ii^;tbing  redeemed  J  a  moiety^  ojr^  tbipi^ 
Jriu^  iMi((bree<  parts  thereof,  should  be,tQ,.tbe 
«KecsitMi<u  bi^  own  right,  as  his  own,  propw  Kdiw.  6S. 
fopd^i^d^tbe.^rest  in  him  as,  exefo^tor.  ,  rA^ 
f»ito.iSM>A.  and  B.  were  tenant^,  i«.;  qQ9mH# 
i^sucli  ;an  entire  chattel :  ^..makieth  B.  his.^e^ 
Milor^jimd  dietb.  Now  bath  J5.  one  oiov^ty'W 
iMmim^  and  ftnotber^as  bis  own,:  prosier;  .aiid 
ipon .«  judgmc^  against  him  as  exec^tor^  ithajt 
mmk\9\M^f.  which  be  hath  as  executor  |n)istttb^ 
liken^iii  execution-  And  here  mayr.bd  ^ei9(^ 
bsred<.hptW.  in  execution  of  a  judgmenti>air,.lev3f]* 
iQgxofiAa  amerciament  out  of  an>e»t|re^fKU^  itjjT 
teie  value  than  the  sum  to  be  Jeviedti^iWhol^ 
Iktoi  be{  ;soldf  and  the  surplusagie  abaye  th^^;^^ 
<ii^«E0iearciament  is  to  be  deliveipeid  fbaf^,  V^  |i^ 
Mmer.  For  in  all  this  4ebate/  lyie  pui|(>  preai|ii|i$ 
^fitfaii^  redeemed  by! the < executor. r to t.beM^f 
lifeHerr  value  than;  tie  sum  paid>  ^ke  fW6'  may 
ttdy  admit  the  whole  to  the  executor*  : ..  vu\  ^ 
rAgain/  the  lease  for  years  is  notsoj^entire  a 
doagif  I  mean  the  :land  let,,  but  that  ^tbortef ^par- 
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(iSti(m  may  be  made^  yea,  enforced  by  nd&tn^ 
between  joint^tenaixts  and  tenants  in  cotnnuMi 
But  here  will  be  objected  the  caae  of  redemptioa 
hy  the  daughter  and  heir,  who  though  ahe  hath  a 
brother  bom  after,  so  as  now  she  is  no  longer 
heir,  yet  she  shall,  aa  the  book  saith,  retain  the 
kind  redeemed  from  the  heir  as  a  perquiaite  or 
purchase.  As  for  this  (which  I  will  not  oppose)^ 
the  law  so  framed  to  the  favour  of  the  daughteiV 
because  of  great  mischief  to  her,  if,  being  stripped 
of  the  rest  of  the  inheritance  by  the  birth  of  :a 
brother,  she  should  also  lose  that  which « hff 
money  had  redeemed,  without  having  any  reme(fy 
to  have  her  money  again,  or  any  recompense  Ihr 
it.  But  in  the  other  case  there  is  no  much  mffh 
chief,  for  that  the  executor  may  pay  himself,  4« 
hath  been  showed.  •  -ri^ 

Now  on  the  other  side,  if  the  caae  ahall  he 
understood  that  the  redemption  was  by  payment 
after  the  day,  then  will  I  easily  admit  that  tftfe 
proper^  or  interest  is  in  the  executor  to  his  onhii 
use ;  or  that  the  condition  now  having  no  powei 
to  reduce  it  back,  or  to  operate  any  things,. it 
is  rather  a  re-emption  than  a  redemption,  sincie 
it  vras  at  the  will  of  the  mortgagee  to  dispose  oi 
it  at  his  pleasure ;  and  any  stranger,  as  wdll  Hi 
the  executor,  might  thus  have  redeemed,  vix.  re- 
purchased it :  therefore  only  equity,  and  not  law, 
in  that  case  can  make  any  part  of  the  value  aaaetH 
in  his  hdnds(a).     And  so  also^  I  think,  if  we 


(a)  If  there  be  no  defect  of  aisets  in  the  executert  luiadt, 


ihdidcl  a^mit  in  the  other  case  of  payment  at  the 
day/  diat  the  property  of  the  chattel  is  to  the 
tt#btitor4»  his  own^  and  not  his  testator's  goods^ 
to'fnurt'  of  surphiss^  of  valae  can  in  law  be 
iitttsi  bei¥»oever  in  equity. 
ij! 'Lastly/  if  the  executor  redeem  by  payment  at 
fte  day  with  the  testator's  own  money  or  goods^ 
iMe  will  doubt  but  that  the  thing  redeemed  is  in 
Jliiii'  as  executor,  and  the  money  by  him  paid  for 
ifeddftiption  is  well  administered,  the  goods  re-- 
4€Ji§m<^  being  of  better  value  (a).  But  this  Way 
It^'^iakes 'no  difference  whether  the  whole  value 
*^'1h«  goods  redeemed  shall  be  held  assets,  and 
life  iilotley  paid  for  redemption  stand  dro¥med 
-fll^Teib^  t>r  that  that  sum  be  still  adjudged  in 
Ae'liands  of  the  executor  as  assets,  and  only  the 
surplusage  of  the  thing  redeemed  over  and  above 
tlio  wnti  paid  for  redemption. 

iJTrtiitUt'n   ■         ■III.        I  ■■■        .1  X.  ■    I    I  ■    II 

IJM  h^  shall  have  the  mortgage-money*     Ga«  in  Ch«  985, 
.J^j^frnbofotiighy.  Baker, — (C.) 

(a)  It  is  lawful  for  the  executors  to  redeem  the  pledges  of 

Uieir  lestator  with  their  own  proper  goods,  when  they  hare 

*iiot- fiiy  proper  goods  of  the  testator.    And  although  they 

'licre' goods  which  were  the  testator's,  yet  peradvenlure  they 

'*liav9  not  money  which  was  their  testator^s,  and  he  who  h^th 

the  goods  in  pledge  will  not  receive  goods  for  money:  and 

ao  i^  one  to  whom  the  testator  was  indebted,  will  not  receive 

goods  in  recompence,  then  it  is  lawful  for  die  executoni  to 

"pay  him  with  their  own  money,  and  retain  so  much  of  die 

-gaods  of  the  testator;  for  it  may  be,  that  there  may  bo  a 

penalty,  which  will  be  forfeit  before  they  can  sell  the  goods 

of  the  testator.    And  also  it  is  reason,  that  a  man  should 

liave  recompencc  for  what  he  hath  lawfully  paid.    Dyer, 

8  PI.  6,  7— (C.) 


i;^  TUe  orncE  of  ai^  *sx£ct)Trik; 

_  »    ■ft 

Tfnngs  accrued  by  Covenant  or  Assumption. 

Ir  il.  coyenants  with  B,  to  make  him  a*  lea 
of  such  or  such  land  by  such  a  tlay,  and  B.  die 
before  the  day,  and  before  any  lease  made ;  no 
most  Ai  make  the  lease  to  the  executor  of  B.,  ai 
the-  lease  so  made  to  him  shall  be  in  him 

piow.CoiD.s92.  executor,  and  consequently  as  assets  (i).     Th 

is  pfoTed  by  the  judgment  in  the  case  betwei 
Chapmtm  and  Ddton^  in  the  late  queen's  tin 
Yet  I  confess  that  it  is  not  expressed  in  d 
resolution  of  this  case,  that  this  lease  should  1 
assets,  but  that  the  executors  should  have  ti 
term  as  executors,  which  implieth  as  much  in  n 
understanding;  and  the  declaration,  Tfhereupc 
the  defendant  demurreth,  sets  forth  the  brea< 
of  that  covenant  to  be  retardatione  esecutHm 
testamentiy  so  as  the  damages  thereupon  ree 
vered,  wz.  330/.  were  assets,  and  consequent 
also  should  the  term  have  been,  in  lieu  akid  v 

iiViiuAbr.     compeuso  whereof  these  damages  were    give 

fw.s86.       1*b^  ^^^^  l^^y   ^f  ^»  assume  upon   good   coi 

sideration  to  deliver  to  B.  by  such  a  day  t#ttii 
quarters  of  malt,  or  so  many  loads  of  coals  < 
wood,  or  any  other  wares  or  merchandize,  at 
this  is  not  performed  in  the  life  of  J3.,  but  after  ' 
his  executor ;  it  shall  be  to  him  as  executor,  ax 
shall  be  assets  in  his  hands,  as  well  as  the  mom 
recovered  in'  damages  for  not  performing  shou! 
have  been. 

(1)  So  a  covenant  to  renew  a  lease  every  seven  lyeai 
js  P.  Wms.  467.— (E.) 
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Of  .Things  accrued  by  jRcmaindcr.  or  Increase. 

If  a  lease  be  made  to  one  for  life,  the  remainder 
to  his  executors  for  years,  and  he  dieth  ;  this  will 
be  assets  in  the  hands  of  his  executors,  though  it 
were  never  in  the  testator,  as  was  in  the  latter 
end  of  the  late  queen's  time  resolved  by  three 
justices,  the  Lord  Anderson  only  being  of  a 
contrary  opinion :  and  there  it  was  said  that 
Cramner^s  Case^  wherein  the  contrary  in  effect 
was  resolved,  was  of  little  authority;  for  that 
d^ere  were  first  two  judges  against  two,  till  after 
Mounson  changed  his  opinion,  upon  a  conceit 
that  there  the  estate  was  by  way  of  use ;  which 
could  make  no  difference.  Like  law,  where  a 
lease  for  years  is  by  will  bequeathed  to  il.  for 
life^  and  after  to  £.,  who  dieth  before  A.,  although 
fi.  never  had  his  term  in  him  $0  as  that  he  could 
grant  or  dispose  it,  yet  shall  it  rest  in  his  executor 
as  bis  goods,  and  be  assets.  As  for  a  remainder 
for  years  so  in  the  testator  that  he  might  grant  or 
diqx>se  it  at  his  pleasure,  no  doubt  can  be  thereof; 
though  the  same  fell  not  in  possession  to  the  tefr* 
tator  in  his  life-time,  yet  no  scruple  nor  doubt  can 
be  but  that  this  is  assets  to  the  executor^  even 
whilst  it  continues  a  remainder,  and  before  it 
&Qeth  into  possession,  because  it  is  presently  tFmU.  sri, 
valuable  and  vendible. 

Kor  much  of  other  nature  to  these  are  .the  tin. ^55, 
cases,  where  the  executor  merchandizing  with  the  p^^*^«^- 
goods  of  his  testator  maketh  gain  thereof. 

So  if  the  sheep,  or  o&er  catfle  of  the  testator^ 


do  breed,  vis.  bear  lambs,  calves,  colts,  &ev  «diter 
the  testator'ii  death,  even  these  which  iiitei^  )nevA 
ID  the  testator  shall  yet  be  assets ;  ao4  / W  i^ 
wool  growing  upon  the  sheep  after  the  tesjMeE'^ 
death.  But  there  is  one  case  worth  the  icw 
aideration,  and  worthy  of  some  doubt^  a3  I  thidh 
and  that  is  this :  One  leaveth  to  the  execulsaia 
lease  for  years  of  land  worth  20/.  by  the.  ynub 
tmd  the  execntor,  keeping  this  in  hia  own  hands 
one  year  after  the  testator's  death,,  doth^  imakt 
thereof  thirty  pounds  in  clear  gain  above  ijii(f 
charges,  now  whether,  as  to  a  creditor,  tibe  y^i^ 
thirty  pounds  shall  be  assets,  or .  only  twedtf 
pounds  ?  And  the  case,  simply  thus  pul;  shal 
be  understood  of  an  occupying  and  manuriajg 
1  sdk.  79.       without  any  stock  of  the  testator's ;  and  tbepjii 

the  executor  did  stock  it  with  his  owa  llaeepust 
other  cattle,  as  he  must  have  borne  the  laamJdf 
rot  or  death,  so  is  it  reason  that,  if  the  mamnanot 
prove  gainful,  he  reap  the  fruits  thereof  in  secomt 
pense  of  his  adventure,  and  of  hii  indastEyvdal^ 
and  good  husbaaxdfy(i).  But  if  thft  .teyt^fiaii 
stock  of  sheep  and  cattle  were  (as  of  necesiiigitjj/Of 
for  the  better  advantage  of  the  testator's  iestatai) 
continued  upon  the  lease4and,  then  it  is  ^leasott 
that  the  gain  or  loss,  whethersoever  o£  themjQod 

*>  ■       ■    ■        .    ■    '^  tOul 

(1)  In  many  cases,  there  is  a  dirscticm  to  the  cxoculirii 
carry  on  the  trade  vA^  the  tcatator's  4sath.  Jn  wnf^j^fB 
the  profits  are  assets,  for  which  he  is  accountable  (19  .Vgk 
jun.  110) ;  or  he  may  be  directed  so  to  do  by  the  Court  ut 
Chancery.    1  T.  R.  295 ;  3  Ves.  33 ;  and  3  Rro,  C.  C:l^ 

— (E.)  :..*..    '^iU-;' 

'J 
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Bcindeth,  do  redound  to  the  testator's  estate.  Like 
law  (as  I  think)  if  an  executor,  finding  that  he 
cannot  instantly  after  the  testator's  death  let  the 
Iftfisei  at  or  near  the  value,  shall  therefore  buy 
tieed-com,  and  hire  the  ploughing,  &c.  But  it 
UAf  be  said,  that  the  lease  hath  one  entire  valua- 
tiM  at  the  first  upon  the  appraisement.  To  this 
inoswer,  first,  that  the  value  upon  the  appraise- 
ihent  is  not  binding,  nor  much  respected  at  the 
obmmon  law :  if  it  be  too  high,  it  shall  not  pre- 
judice the  executor ;  if  too  low,  shall  not  advan* 
lifge  him  :  but  the  very  value  found  by  the  jury, 
when  it  comes  in  question  whether  the  executor 
imirt  fiilly  administered,  or  have  assets  or  not,  is 
tht  which  is  binding.  Next  I  say,  that  if  a 
i>ng  lease  come  to  executors  of  land  worth  an 
kuidned  pounds  by  the  year,  and  no  sale  is  made 
^reof  by  the  space  of  a  year  or  more ;  now  the 
tarm  continuing  of  the  like  value  as  at  first,  it  i« 
00  reascm  but  the  hundred  pounds  raised  the 
Ibt-year  should  go  towards  the  payment  of  debts 
ud  legacies,  rather  than  any  of  them  should  be 
mpaid*  These  things,  I  mean  the  knowledge  of 
diem,  are  useful  two  ways,  viz.  first;  to  give  light 
te«xecutors,  to  discern  what  unto  them  of  right 
pertains :  next,  to  show  unto  creditors  and  lega* 
tees  what,  and  how  far,  things  shall  be  assets, 
&at  is  to  say,  goods  to  enable,  charge,  and  bind 
tteciitors  to  pay  debts  and  legacies.  For  what* 
•ievftr,  any  of  these  ways,  cometh  to  the  executors 
vxm  their  testator,  or  is  recovered  by  any  of 
^ese  actions,  shall  be  in  their  hands  assets,  tlie 
coits  and  charges  of  recovering  deducted. 
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CHAP.   VIL 

WHAT  MANNER  OF  INTEREST  AN  EXECUTOR  HATJ 
IN  HIS  testator's  GOODS  AND  CHATTELS^  AW 
HOW  DIFFERENT  FROf  THE  COMMON  INTlRBff 
WHICH  THET  OR  OTHERS  HAVE  IN  THEIR  OW] 
PROPER  GOODS. 

In  F  N  £  the 

writ  ibr  the  ex-  THE  interest  which  an  executor  hath  (as  executoi 
TiS^M^Uber  i^  ^^^  goods  of  his  testator  is  much  different  froi 
•^iMorl^cx^  the  absolute,  proper,  and  ordinary  interest  whic 
oic.  apud  N.  in.  everv  one  hath  in  his  own  proper  gfoods,  as  ma 

v««t.  cepit.  F.  z  ,  1  .  N        «. 

N.B.  Bag.  193.  well  appear  in  and  by  these  points  (i).      Firs 

although  a  stranger  take  away  these  goods,  tl 
action  of  trespass  for  the  executor  is  of  gener 
form,  guare  bona  sua  cepit^  calling  them  h 
S4£.^, 1 35.    gQods ;  whereas  a  man  outlawed  in  debt,  &€•  i 

convict  or  attainted  of  felony  or  treason,  forfeitd 
all  his  own  goods,  yet  these  which  he  hath  .{ 
St.^tit'viiiMi.  executor  shall  not  be  forfeited.  If  a  villain  I 
1%  t!f  1  ^^^^  executor,  his  lord  cannot  take  these  good 
Yet  39  ii.  6,  f.  though  he  may  take  all  the  villain's  own  goodi 
•UactkHubjui  and  for  taking  such  goods,  or  for  a  debt  duel 


fP.WiB0.tOO. 


(i)  And  it  seems  that  he  may  delegate  his  power  ^ 
another ;  as  by  granting  a  letter  of  attorney  to  act  at  (■ 
ecutor,  the  acts  of  snch  attorney  bind  him,  but  not  to  chir| 
him  in  his  own  right  for  debts  due  by  the  testator.  Hamm 
V.  BaiUiey  t  H.  Bl.  6t8;  Gardner  v.  Baillk,  6  Term  R.  S9 
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the  testator,  a  villain  may  sue  his  lord.     Nay,  if  Mecotor.  ei- 
tbe  executor   grant  all   his    goods,  some   good  necutor.   But 
(pinion  hath  been,  that  these  which  he  hath  as  a^i^M  it'in  <;6 
executor  should  not  pass  ;  yea,  the  Lord  Dyer  so  "[Jj^*  ^ll'^ 
held  in  the  late  queen  s  time,  with  this  difference,  *•'•  '""^  "J  ^"*^*» 

^  '   caici.  and  re«i- 

m.  where  the  grantor  is  named  executor  in  the  *er  duMges  m 

,  .  ,         i*iiii  tciuior's  use. 

grant  there  the  goods  which  he  hath  as  executor  Co.Liti.r.ijr. 
should   pass(i);    but  otherwise,   if   he  be   not  pi  u.  *  ]  Leim! 
named   executor  in  the  grant.     And  that  this  t^,;!,.^^***' 
opinion  is  probable,  will  farther  appear  by  that  «P-Wrai««io. 

I     which  folio weth. 

I        Secondly,  the  executor  cannot  by  will   give  The  commission 
or  bequeath  the  goods  he  hath  as  executor ;  and  omniuro'bo'n.  et 
if  he  die  intestate,  and  administration  of  all  his  S  cii^i" 
gtmds  is  committed  to  /.  D.,  yet  hath  he  nothing  S'JJ^j;;^'''' 
to  do  with  the  goods  which  the  intestate  had  as 
executor  to  his  testator :  thus  all  his  goods  reacheth 
not  to  his  goods  as  executor. 

Thirdly,  whereas  a  man's  goods  stand  liable  to  Seeiiieseso 
the  payment  of  his  debts  both  in  his  life-time  and  cLm*  5 j5,  inier 
after,  the  goods  which  a  man  hath  as  executor  Grnmham.^ 
are  not  to  be  taken  in  execution  for  his  own  debts,  ^-  ^  *^'*' 
either  upon  a  recognizance,  statute,  or  judgment 
had  against  him  (2).     And  if  such  a  one  die  in- 

(1)  Or,  unless  it  is  said,  he  have  no  other  property.    Ld. 
Hiym.  1307 — (E.) 

(a)  So,  if  he  become  bankrupt,  the  goods  of  Iris  testator 
cannot  be  seized,  unless  there  be  direct  evidence  of  his 
having  appropriated  them,  ur  he  consent  thereto,  that  being 
c^aiTalent  to  an  alienation  by  him.  1 1  Vin.  Abr.  279 ;  a 
Bvr.  1309;  4  T.  R.  621,  and  cases  in  fwth;  1  Bos.  ^'  P. 
233 ;  I  P.  Wms.  319;  I  Atk.  158. 
So,  if  there  be  several  executors,  the  inlorest  goes  to  the 

0 
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debted,  leaving  to  his  executor  much  goodftiiK 

he  had  as  executor ;  these  are  not  aneta  in 

hands  liable  to  the  payment  of  hts  debfeSy  bob' 

11  viD.  Abr.     for  the  payment  of  the  first  testator's  debt 

piowd.5t5.      legacies.    Therefore  a  quo  mmm  brought  )b; 

essecutor^  showing  diat  he  was  not  able  tv 
the  King's  debt,  because  the  defendant  d)^ 
from  him  a  hundred  pounds,  which  he  owed 
as  executor  to  /.  S.  was  oyerthrown ;  for  dv 
could  not  be  intended,  saith  the  book,  thai 
King's  debt  could  be  satisfied  with  that  w 
the  plaintiff  should  recover  and  receiver  as 
ecutor.  Whereas  a  woman  being  posseeso 
any  chattels  personal,  H)iz.  moveables  goods 
are  devested  out  of  her  into  her  husband  b] 
marriage,  bo  as  if  he  die,  and  she  ovei4iv%'' 
be  not  hers  again,  but  her  husband's  executai 

= -^ 


aunriving  co-executor»  eren  though  be  hath  refnsef^f 
he  renounce  after  the  death  of  such  co-executor,  adnuil 
tioh  d6%6nu  hofi  must  be  obtained,  whethef  he  dies  ^ 
or  not.-  11  Vm.  Abr.  68,  6g«  114;  Hard*  111/  '  Htl 
there  be  two  co-executors,  and  one  die,  makiiig  a  wffl 
the  other  tunriving  die  intestate,  inasmuch  as  aU  t^Jnj 
survived  and  became  vested  in  the  latter,  adininis|b 
must  be  obtained  to  the  original  testator.  11  Yin.  An 
and  tfi/r.  101. 

So. a  term  in  the  hands  of  the  husband,  in  .right  c 
wife  as  administratrix,  is  not  extendible  for  his  own 
Ckk  Elis.  991.  But  where  her  own  acts,  before  man 
amounted  to  a  conversion,  and  her  hudiand  afWrwaidi 
Uiem,  they  cannot  d^sat  an  execution  by  setting  < 
property  only  as  the  representative  of  her  testator.  '  i-fl 

P.  393-(E0 
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afaMniitrrtora: ;  «iid  if  she  die,  all  be  the  kits* 
biid'e  witfaoot  being  executor  to  kii  wife.  It  is 
J9tiMidtihd  goods  which  be  hath  as  esecutor; 
dna  USl  renuun  in  and  to  her  if  her  hoiband 
die  ;/and  if^she  herself  die,  for  that  she  hath  diem 
mit  were  in  another's  right,  vix.  as  she  represents 
thsopesten  of  her  testator,  her  husband  shall  not 
Inre  them,  if  he  be  not  his  wife's  executor,  and  so 
ttsoutDr  to  her  testator ( i ). 

iuLortij, .  whereas  the  writ  of  trespass  seems,  to  The  writ  may  be 
liihB^no.differBnce between  one's  own  goods  and  ti7nh^^^ 
those  hebath  as  executor,  that  being  a  possessory  ^o^dTtm^^ 
iotite-er  snit  grounded  upon  the  possession  ;;yet  n^^!**. 
dhne:  te  an  aotioa  of  detinue,  which  more  tastes  if  the  actiou  be 
wd  partieipates  of  the  right,  and  there  are  ihejr  oult  he  w'^ht  lo 
dfitreaced:  for  where  my  own  debt,  when  I  sue,.  ^e^utorTihtii 
iim>mk  saith,  debet  d  detinet,  viz.  that  the  de-  ^r^!!!J!!!!?''' 

'  '  only*  otnerwite 

fit&diPt  owes  me  and  detains  from  me  that  sum :  « ^^^^^ 

-      ■    •  '   f  0  H.  S,  5. 

Wt  when '  I  sue  as  executor,  the  writ  saith  not  5  Co.  st. 
idktf  he  doth  owe  me,  but  detinet  only,  he  detains  uae,  so,  s.  c. 
fij^^iote^  as  adnutting  that  he  is  not  debtor  to  me, 
tllspigh^  he  should  pay  me.  And  so  where  I  am 
tadiis  exeottlor,  the  writ  makes  me  not  a  debtor, 
V^l'ifc 'detainer:  odierwise,  where  in  my  own  right 
t^4^aiid  I  am  sued  for  a  debt  Accordihglyi 
mere  judgment  in  an  action  of  debt  is  given 

^^  t'*  i  ■'■  •  - . LLJi-L ;•_ 

a^tAnd  svan  if  he  halh  sued  jointly  with  her  at  exeoutrixr 
ili  tthft  Aie  to  her  testator,  and  she  die  after  judgmentt  and 
hfae  eaiaitioD,  can  he  have  execution ;  for  it  belongs  to 
^e^Mtttor's  representatix'e.     i  Roll.  Abr.  589,  tit.  £xecu« 
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against  one  as  executor^  it  is  not  genen^  dittt 
the  plaintiff  shall  recover  against  him,  but  ke 
shall  recover  of  the  goods  of  the  testator;  and 
therefore  upon  this  judgment  no  capias  lieth 
against  him,  to  enforce  him  to  pay  by  arrest  ^tf 
his  body,  because  he  is  not  properly  debtor.  But 
if  after  it  be  returned,  that  he  hath  wasted  the 
testator's  goods  out  of  which  the  said  debt  should 
be  satisfied,  then,  he  having  made  himsdl^A 
debtor,  a  capias  ad  satisfaciendum  shall  be  awardsd 
against  him,  and  then  he  shall  be  taken  in  ezecD^ 
tion.  So  also  in  some  cases  of  false  plea  pleadeck 
54  H.  6. 45.      for  where  the  judgment  is  de  boms  propriiSf  ^ 

plaintiff  may  have  a  capias  ad  satiifadendm^ 
and  that  judgment  is  in  divers  cases  j  for  itn 
damages,,  although  not  in  many  for  the  principal 
As  for  the  capias  before  judgment,  in  the  meao 
process  against  an  executor,  that  is  because,  .(rf 
his .  contumacy  in  not  appearing  upon  the  fonmr 
process.  ^'«:'- 

The  reason  of  this  different  interest  betweea 
an  executor  and  another,  or  between  the  same 
man  s  having  goods  as  executor  and  others  iniik 
own  right,  as  also  of  the  different  manner  of  ottA 
being  indebted  as  executor,  and  otherwise  in  ^ 
own  right,  is  well  expressed  by  the  Lord  Coke^io 
Pinchons  Case^  viz.  First,  that  the  goods  whicb 
one  hath  as  executor  he  hath  not  in  his  own 
right,  but  in  auter  droity  that  is,  in  the  rigW'^ 
another,  meaning  his  testator  ( i ).    Secondly!  j^ 

(i)  H«aee  the  rule,  that  if  m  exeenUnr  hath  the  itMiMbi 

ii 
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necQtors  are  but  the  ministers  and  dispensers  (a\  Oo,  Kb.  9. 88.  b. 

,.       .,  A   1     •  1  Sec  this  attoy 

«  distribators  of  their  testators  goods.  1 1  vin.  Abr.  54. 

Plowd.  Com.  5. 
'■'^^  '  «0,  a.  188.5t5. 

aP.Wini.llf. 

\AIteration  of  Property  in  the  Executors  Hands, 
,^  f0  as  some  Goods  become  his  own  which  he  had 
,.  as  Executor. 

• 

'•'To  this- head  6r  chapter,  treating  of  the  dif-^ 
fetence  between  the  interest  in  goods  as  executor 
tt^  others  had  merely  in  one's  own  right  and  to 
kfiTown  use,  it  is  not  impertinent  to  consider  how 
tkM  which  one  hath  at  the  first  as  executor  may 
ki^  changed  in  property,  and '  become  '  th^  ex- 
AIMor's  own  to  his  own  use,  as  *  other  hid  goods 
he  had  not  as  executor.     Here  let  us  first 


■I ' 


(o)  Note,  That  suits  in  Chancery  are  admitted  for  distri- 
Uidbn  of  the  sarpf  usage  of  intestate's  personal  estaites  (aft^ 
Itelhneral  expenses;  debts,  and  legacies  are  fulljr  satisfied), 
t^  the  statutes  of  22  &  33  Car.  2,  c.  10;  2  y&kU^jSt,; 
)){  &  36  Car.  3.--CC.) 

icrr — ' : '. — '"'' '^. ■  '■     - 

hiiBB  in  UmseV,  and  the  term  come  to;hii0  m  executor,  it 
.not  merge,  but. shall  remain  subject  to  the  debts  and 


iMunentaiy  disposition  of  his  testator.  3  Bl.  Com.  177. 
Of,  if  the  term  be  devised  to  him  for  payment  of  his  testatoi^s 
ttbtk,  it  sliall  continue  tn  esse  as  to  creditors  and  legatees. 
^\Wm.  Abr.  339.  Or  if  he  hath  the  term  in  right  of  his  wife 
Mftiectttrixs  and  he  purchase  the  reversion,  now  is  the  term 
^ttiact  88  to  her,  but  not  as  to  creditors.  I(L  336 ;  Moore, 
^  And  where  executors  carry  on  a  trade  for  the  benefit 
inhe  estate,  they  do  it  as  individuals,  and  at  their  own  risk, 
^wst-'tt  be  with  the  -aanction  and  by  the  direction  of  the 
<inl  of  ChaiMiery«    BorArr  v.  PoMer,  1  T.R,%05**-0^) 
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consider  of  ready  money  left  by  the  testis 
since  pieces  of  money,  viz.  shiUings, 
pieces,  and  half-pieces  of  gold,  cannot  be 
one  from  the  other,  it  must  needs  folloi 
these  coming  to  an  executor  frcmi  the  it 
must  in  some  sort  be  altered  in  proper^, 
though  the  executor  shall  be  said  to  fa 
much  in  money  or  value,  yet  can  it  not  1 
cerned  which  money  in  his  house  was  1 
tator's,  and  which  his  own.  Consequent 
sheriff,  upon  the  ^fieri  facias  for  a  credito 
hath  recovered  against  the  eJcectitor  a  dAft 
by  the  testator^  cannot  take  away  money 
ecution  ds  the  testator's,  in  my  opinion.  ( 
if  thereupon  devoM.  shall  be  returned,  bi 
shall  be  done. 
f  £i.i>y.i85.        But  what  if  the  testator  were  indebted 

Thia  divers  .  •/•  ^i  ^  ^    i        • 

books  affinn,  cxccutor,  or  if  the  executor,  not  having 
Kc"iu'p*59r^  ihdney  of  the  testator^s,  or  otherwise,  shall 
J^^*'^^-^J^-  debtof  the  testator's  with  his  own  money 
Djer,  f.  M.      shall  wc  Say  of  the  conversion  or  altera! 

some  of  the  goods  from  being  his  as  execu 
be  his  merely  in  his  own  right?     Heroof^ 
shoWed  elsewhere  thy  conceiving,  which  is 
thus:  that  except  either  he  have  in  his 
money  of  the  testator's  (for  of  that  it  is  < 
teafcie  il  proportionable  >change),  or  unless  th 
to  hini  otiring  from  his  testator,  or  by  bin 
for  his  testator,  amount  to  the  fuH  value  of 
Plow. 554.       testators  goods  in  his  hands,  or  do  exce< 
money  gfve?to  -Mune,  uo  alteration  caa  be,  until  ^ome  ejiect 
the  exccuior.     declaration  by  the  executor  made,  which  i 
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gooda  not  exceeding  the  debt  unto  him  he  will 
have  to  be  his  own:  for  where  the  testator's 
goods  exceed  this  debt  to  him,  the  property  of  all 
cumot  be  changed ;  and  of  what  part  shall  the 
law  adjudge  the  change,  till  choice  by  the  ex- 
ecutor ?  It  is  good  therefore  for  him  to  do  as  the 
mother-guardian  in  socage,  who  is  to  endow  her- 
self, calling  her  neighbours,  and  expressing  to 
them  which  part  of  the  land  she  will  have  for  her 
dower.  So  let  the  executor  do.  But  let  him 
t^ke  heed  that  his  election  or  declaration  exceed 
BOt  his  debt,  lest  it  be  void.  And  that  such  par*  See  t  s  el 
ticular  election  is  to  be  made,  seems  to  me  proved  ^^^'  ^^' 
hy  the  case  of  21  £.  4,  f.  21,  b.,  where  the  pay- 
aeint  of  money,  and  detaining  or  taking  of  a  horse 
of  the  testator's,  is  mentioned  (a).  But  Choke 
d^re    says,    this   caimot   be   done   without   the 


P^ifm 


(a)  A  man  poasessed  of  diven  dead  chattels  made  two 
(||GCutorgy  and  one  of  them  got  the  goods,  and  disposed  by 
diBcretion  diyers  sums  of  his  own  proper  money  inpiU  unbus 
ft  operibus  charbatii ;  as  in  payment  of  taxes  for  a  poor  town, 
lad  in  reparations  of  the  charch,  &c. ;  which  sums  amounted 
Id  aiore,  er  as  much  as  the  value  of  the  chattels.;  to  the 
intent  to  retain  tlie  goods  of  thei  testator  as  his  own  proper 
(oods,  and  died  possessed  of  the  said  goods>  and  made  ex- 
ecutors. And  after  his  death  the  goods  came  to  the  hands 
of  hb  executors,  against  whom  the  surviving  executor  brought 
te  action  of  detinue  for  the  goods  aforesaid.  And  the  de- 
iBdants  pleaded  theae  payments  and  disposition  of  tbeir 
Iteitstor,  and  the  cofiversion  of  the  property  as  above,  and 
JBstified  the  detainer  as  the  proper  goods  of  the  testator,  for 
execution  of  the  testament,  &c.  And  it  was  taken  for  a 
pod  plea;  and  issue  taken  that  the  diattels  were  of  greater 
^ae  than  Ae  sums  above.    Dyer,  187,  PL  6.*-(C0 
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ordinary's  assent.  And  the  reporter  thifiks,  thoilgb 
the  ordinary  do  assent;  yet  the  property  shall  tM 
be  turned  into  the  executor  as  his  own.      •  ■     -  >> 

Another  alteration  is  of  the  profits  of  a'lM§e 
come  to  the  executor  from  the  testator :  for  ^inc^ 
no  more  thereof  shall  stand  in  the  execuKit^ 
assets  than  so  much  only  as  exceeds  the  yearl} 
value,  according  to  the  resolution  in  Hargratl^ 
Case^  it  must  needs  follow  that  the  residue  of  4lf 
profits  must  be  the  executor's,  he  paying  the-  reiii 
Otit  of  his  own  purse,  as  thait  -case  resolves -4c 
-^  ■  :  consequence,  tifjer.  that  he  shall  be- sued  for  it-ii 
Co.  lib.  5.?.  31,  ihB  debet,  and  iii  the  detinei  only  as  ibr  thi6  rMl 

due :  before  the  death  of  the  testatbr.  Thus-  thottg^ 
he  have  the  lease  as  executor,  yet  part^>of-tlR 
]Ht>fit8  are  merdy  his  own,  not  as  executor.- '  -^   ^ 

And  looking  back  upon  this  case,  We 'ttMQ 
discern  a  necessity  sometimes  of  the  ex^oitori 
paying*  with  his  own  mon^  for  his 'testaslor*! 
debt*:  as  where  the  testator  being' to  pay  a  iren 
at  Michaelmas  oirour  Lady-day,  he  dies  a  dajro 
two  before ;  or  to.  put  it  more  clearly,  a  dvfscx 
two  after  the  feast,  not  leaving  any  goods  ta^-pa] 
the 'nent,  other  than  the  future  profits  of  the  lease 
here,  unless  that  executor  will  forfeit  the  lease,  1m 
must  lay.  out  of  his  own  money.         *  o. 

..Now,  if  in  this  and  other  like  cases  he  cod( 
not  do  this  until  he  had  under  seal,  or  by  act  h 
the  court  spiritual,  an  assent  of  the  ordinary,  .1 
would  be  an  extraordinary  trouble  to  executors, 
so  H.  7, 5,  a.         I  find  also,  tempore  Henry  7,  another  mean  o 

altering  property,   to  wit,  where  a  fieri  fadOi 
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C3ome9:tatbe  eheriff  to  sell  or  lery  a  debt  of  4he 
^e9tat6ir's  goodi:  now,  saith  the  book,  may  the 
executor  buy  these  goods  of  the  sheriff,  as  well  m 
^oothc^ ;  and  if  be  do,  the  property  which  he  had 
^fiiiaecutor  «haU  be  turned  into  a  property  injure 

.;  {fan  executor  amongst  hia  testators  goods  find 
and  tak«  jsome  not  his,  and  affceri  these  being 
^bam^i bjMkbe  ownerv^who  Jeft  him  >  in  the  custody 
ctf . jtlNiitteBtaitor,  die^  executor  not .  crediting o the 
cdawy ^Mtf Irkeeps  -ihmny and ^ ihe  owner >theneupoo 
i9oww$i  damages  in  ^  action  of  trespass^  or  of  to  H.-r,  Kdw. 
tnonreaikid'iconeeriion':  mow  (and  so;!in  all  othdt  '  ^^ 
like<€iims)fare  these  goodsibecome  the. teeiqpMsec'b 
i«jpfQper^9  because  he  iiath  paidrfor  fthran: ilierai 
S»re*  it:i9;<iofr  strange,  of :  in.  liker  mannor  «ftiex| 
^IMilogi^yaying  oat. of  hia <own. purse  fop  or  iin  lieu 
aCAe  testator's  goodit(i),.. have! soimnck  offtiiem 
^wAmpv^qp  certainty): changed  in.  property^; .aiid 
li0G0iDe>his  own«ri.^This;ii8  but  putasiaQ^instiiita 
tm^jistitood'  i  twith .  the  .'  exceptions   and :  cautions 


••Mi«od,  thU  #u  cohrtwaAitB  jwaa  artet»  itrf&iiwn  ii«<t» 
t«|pgv  ^iiMrtratknM^^tfltiipQt^t^J  iw#f»!»  W^.'JWt/P^- 
uoTO-oeot  to  trustees,  for  her  own  oenefit    Boweroank  y. 

"ktmiS,  4'tauht.  R.  84:4.1-<E.)  -  ' 

.'-■'■  .■.'.•".  ■■ 
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■  •  .  *  » 

'      •      ■>'  -  •  if... 

CHAP.  vni. 

■         .     .  .  .  :  V  *  .  ,^ 

OF    SOME    CASES   AND    QUESTIONS    BETWEJ^" 

EJ^ECtrrOR  AND  THC  HEIR.  ' 

i      ':  Ti  ■     .       .  .  j.'O 

fiH.6,30.  THE  executor  may: in  amyenient  time.afts 
taiTeD  amm^g'  ttstator's  death  enter  ioto  the  Jiouse  descend 
^"1^.^*'*  ^"^  ^  ^^^  for  the  remorkig  jttd  taking  aitay^o 
Vid^^iTb^.  goods,  so  as  the  >  door  be  opeo^  ixt  at  leiet  Ai 
640.  It  is  so    be  in  the  door ;  rand  &is.I  understand  of  thei 

of  each  roonii.  >  For  although  die  door  of  eob 

lata  faall  and  ^poikKir  be.*  open,  the  lexecutor  fa 

by  that  jvstify  the.  breaking  cpen  oS  the  db 

any  chamber  to  take-  goods  th^re,  but  '0|aly 

take  those an^the  rooms  which  be  open*  -  Aad 

is  proved,  as  to  me  it  seems,  by  the  easexw 

dmt  with  eridences,  whidn, ;  saith  the  bool 

executar  may  take  and  put  out  thoe  deeds,  dd 

43  Ed.  3,  t4.     ing  them  to  the  heir,  viz.  the  chest  being  makH 

m^».ifitbe    as  I  Understand  it(i)*    Now  a  chamherxgj 

P^Coiii.280.  foom  within  a  house  locked,  is  an  iucloau 

10  Id.  4^^  6-  hatter  respeqt  than  a  .chest    Bi^t  if  the  gofii 

Mid  see  Cro.     BOt'Temofed  wiUiin  coufsaiant  time,  the  beii 

Hwg.Co.Litt.  distrain^  theUi' as  d^Aifoira''/^ 

^e  .C  A  A         Where  ^e  itestator  ittcdyers  lind  and  dant 

Of  the  deed,  \      .  i  ■■    .  ^^ 

execution  first.     ,,  . 

(i)  But  if  he  cannot  get  possession  without  force,  he 
resort  to  his  remedy  by  action.     1 1  Yin.  Abr.  367 ; 
Touch.  470.— (E.) 
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or  a  deed  and  damages,  he  dying  before  execution, 
the  heir  shall  have  execution  for  the  land  or  deed, 
and  the  executor  for  the  damages:  but  tempore 
Edward  4,  it  is  said,  that  until  the  heir  sue  a  scire 
facias,  the  executor  cannot  sue  execution  for  the 
damages. 

If  a  creditor  be  made  executor  by  his  debtor, 
and  pay  himself  part  out  of  the  goods,  he  cannot 
806 1^6  heir  for  the  rest,  because  the  debt  cannot 
be  apportioned ;  but  otherwise  he  may,  saith  the 
book :  yet  quare^  if  he  do  take  upon  him  the  is  h.  4. 
eiecatonhip,  and  have  goods  sufficient  to  pay  alL 

If  a  debt  be  recovered  against  one  who  dieth 
he&jre  execution  sued,  leayin&:  {roods  sufficient  to  r  a  4, 1. 5i. 

Sse  Bro.  Ki. 

Mtisfy ;  now  shall  not  the  land  descended  to  the  lu. 

beir  be  charged  therewith,  nor  by  like  reason  any 

land  conveyed  after  judgment 

See  a  good  difference,  where  land  is  conveyed  Co.  l  s,  c  90, 
tqKm  condition  of  payment  to  the  vendor,  his  To'iike  purpose 
heirs  or  assigns,  and  he  died  before  the  time,  S'mTrr.b. 
and  where  it  is  to  be  paid  to  the  vendee,  his  heirs  pj^^^^** 
or  assigns,  and  he  dieth :  in  the  first  case  pay-  *9l 
ttient  shall  be  to  the  executors,  but  not  in  the 
other. 

What  things  pertain  to  the  heir^  and  what  to 
the  executor,  is  before  showed.  As  for  Frowick's 
opinion,  that  where  goods  be  mortgaged  upon 
G^itioD,  that  if  the  heir  or  executor  pay,  &c. 
here  if  the  heir  make  payment,  he  should  have 

the  goods,   I  see  not,   for  my  part,   how  that 

can  be. 
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A  DIRECTORY  FOR  THE,  FOLLOWING  CHAPTER. 


A.  All  (as  but  one)  represent  the  testator's  person,  an/d 
must  join  and  be  joined  in  suit,  and  e  contra. 

B.  Where  one  alone  must  answer  suit,  and  how. 

C.  When  they  differ  in  plea,  the  best  shall  be  taken,  bu 
one  may  confess  alone. 

Dj.  One,  as  well  as  all,  may  give  assent,  or  release  tfk 
whole. 

E.  One  cannot  give,  nor  release  to  another,  nor  divide, 

F.  The  possession  of  one  is  the  possession  of  all,  to  wha 
' '  purpose. 

G.  tf  the  survivor  die  intestate,  the  testator  i$  inUstaii 
though  the  other  executor  left  an  executor. 

H.  Executor  inchded,  in  the  person  of  the  iestaiir,  am 
represents  it,  is  his  assign ;  all  one,  and  e  oontnu 

1.  What  change  by  death  of  the  testator,  touching  pro- 
ceeding  tw  suttm 

K.  Proceed  to  or  in  execution  i   where   without  aciR 
ftcias. ' 


.1  V  M.  Whether  the  executor  stand  in  his  own  quality,  ot  lA 

testator^  'i 

N.  Where  one  alone  may  sue.  ' 

Q.  In  suit  for  them,  such  as  will  not  join  shall  be  seoemk 

and  the  other  fnay  sue  and  prosecute  alone :  consefueuti 
inde. 

« 

P.  Death  of  one  executor,  plaintiff,  or  defendant,  where 
abates  writ. 
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CHAP.   XI. 

HOWEXECUTOUS  STAND  BETWEEN  THEMSELVES, 
AND  IN  liEPRESENTATION  OF,  OR  RELATION 
TO  THE  TESTATOR,  AS  HIS  ASSIGNEE  OR  DE- 
PUTY, OR  AS  THE  SAME  PERSON  WITH  HIM; 
AND  WHERE  AND  TO  WHAT  PURPOSE,  AS 
OTHER  PERSONS. 

First,  all  of  them  do  represent  the  person  of  Are  u  one  per. 
ie  testator,  and  therefore  must  they  all  join  in  ^°;2*JJ^d 
suit  against  others,  and  in  suit  by  others  they  ^blt JUleSt **  *" 
oust  be  all  made  defendants,  or  at  least  so  many  ^T'H.d.ir. 
if  them  as  do  administer:  for  though  the  exe-  s8eJ$,'9. 
utors  themselves  must  take  notice  by  the  will  bto.*  Ex.  to,  1 1. 
low  many  executors  there  be,  and  most  frame  Ill^J]^,2d, 
heir  suit  accordingly,   creditors  and   strangers  }hewi!riTOA» 
leed  not  take  notice  of  any  more  than  do  admi-  ««««« not 
lister  and  execute  the  office  of  executors  ( i  )•  piemd  that  be 
?or  this  reason,  as  I  take  it,  in  the  time  of  King  9  h.  a,  44.  *'* 
Edward  the  Third,  where  two  executors  were  of  SVai  ss. 
I  term,  and  the  reversion  was  granted  by  fine,  briefs'. 
iMntioning  but  one  termor,  and  thereupon  a  quid  Q"»d  jo^i*  ei»- 
hiris  clamat  accordingly  brought  against  that  one 


(1)  So,  their  interest  is  joint  and  entire,  and  may  not  be 
•evered ;  and,  in  case  of  death,  yests  in  the  survivor.  Com. 
Dig.  Adm.  B.  I'i;  3  Bac.  Abr.  30,  9;  Co.  36;  Dy.  23, 
^'  160;  2  P.  Wuis.  121 ;  2  Ves.  267. 
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executor ;  this  was  held  good  enough^  though  t 

other  executor  was  not  named  in  the  suit :  belfl 

because  that  one  (who  indeed  was  the  tesfato 

wife)  did  only  occupy  the  land,  and  take  the  {» 

fits  thereof ;  for  else,  since  all  the  executors  \ 

represent  the  testator's  person,  all  must  have  be 

named.    Therefore  did  the  judges  resolve,  in  tl 

13  H.  4.  time  of  Henry  the  Fourth,  that  where  a  leasee  < 

Aid,  186.        years  made  two  executors,  and  one  of  them  4 

Tbey  ihsii  have  distrained  by  the  lord  for  rent,  who  avowed  u^ 

■mongMieaari  the  Icssor,  that  cxccutor  shall  have  aid  of  I 

SSSTmS^"    fellow-executor,  to  the  end  that  both  might  hx 

ther  «^r.        ^^  Qf  the  Icssor,  which  one  alone  could  m 

And  upon  this  reason,  viz.  that  the  execnto 
Ed.  3>  A*  s.  represent  the  person  of  their  testator  as  oi 
Bat  not  if  be  persou  (for  80  speaks  the  parliament);  |t.« 
•afflmont,!^  cuacted  in  the  time  of  £dward  the  Third,  4hi 
f.  u.  *  Bet  the  the  executors,  though  never  so  many,  shall  htti 
diSimMuL  but  one  essoine,  either  before  appearance  or  afte 
MUb^bT^  because  their  testator,  whose  person  they  repH 
ednit  ADotfaer    sent,  could  have  no  more  (a).  ,      ^ 

■  *    »"        *     « '. '        ■^' ^'   "■' r  J!  f   ijf^ 

(a)  If  a  man  make  a  lease  for  tife  to  one,  ttie  remaiodiK-i 
Ims  executors  for  twenty-one  years,  the  term  for  ywit  iki 
vest  in  him  presently,  for  even  as  ancestor  and  h^r  ale  db 
relatives,  viz.  one  cannot  be  named  without  rdatiOD^tOvd 
other  as  to  Che  inheritance ;  as  if  an  estate  for  liftf  tef^oM 
to  i4.  the  remabder  to  B.  in  tai],>tha  reasainderto  the  4ri|[^ 
heirs  of  A*  The  fee  is  vested  in  A,^  as  it  had  been  limtedi 
him  and  his  heirs ;  even  so  the  testators  and  execiilioit.Mi 
reUaixM  as  to  any  chattel :  and  therefore  if  a  lease  for  Ufi^j 
be  to  the  testator,  the  remainder  to  his  executors  for  ycaN)>tl 
chattel  shall  vest  in  the  lessee  himself,  as  well  as  if  it  hadtai 
limited  to  him  and  his  executors.    Coke's  i  Inst.  54,  b^^C] 
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It  is  fiuther  also  enacted  by  the  said  statute,  to  appemr  and 

...  ,         pleaidt  after 

uat  where  two  or  three  execotors  or  more  be,  r  h.  4,  i«.  Bat 


-they  being  sued  in  an  action  of  debt,  though  all  CT^ti?^ 
<io  not  appear,  yet  such  one  of  them  or  more  aa  7^"5^^'. 
cloth  or  do  appear  at  the  irrand  distress,  shall  an-  Eiecutun  of 

*  *  ^  '  eiecQton  by 

swer  alone  without  his  or  their  companions.    And  equity. 

so  Bl  6  4S 

tOus  statute  hath  been  taken  by  equity  in  three  Bro.  Ei!  9. ' 
«spccte.    9  Ed.  3,  Stat,  i,  c.  3  (a).  !ln:t:u%4. 

Rrrt,  touching  the  persons ;  that  it  shall  ex-  ^  aTSfrlT' 
^end  not  to  executors  only,  but  abo  to  executors  ly^-^vj*  *• 
of  executors,  yea,  to  administrators  also  ;  though  39  £.5,5.' 
the  statutes  speak  only  of  executors.  merely  ^tx^ 

Secondly,  touching  the  action;   whereas  tha  ofS^;tii."ir 
statute  speaks  only  of  the  action  of  dd)t,  it  ib  "•iJ;^^^"^^ 
taken  by  equity  to  extend  to  other  actions,  as  the 
^rtit  (b)  de  ratianabili  parte  bonorum^  and  detinue : 
"        ■  ill  , 

(a)  And  if  judgment  pass  for  plainti^  he  ahall  have  judg* 
meal  and  execution,  against  them  that  have  pleaded,  and 
againat  the  others  named  in  the  writ,  of  the  testator's  goods, 
ms  wdl  as  if  they  had  all  pleaded. 

A.  and  B.  were  bound  jointly  and  severally  to  C. ;  A.  made 

t},  Ms"  executor,  and  died ;  2>.  made  C,  the  plainti£^  the 

his  executor,  and  died.    C.  the  obligee,  brought 

upon  this  oUigation  against  £.,  who  pleaded  that  Am 

2>.  his  executor,  who  made  the  plaintiff  his  executor, 

thatthe  plaintiff  had  administered  the  goods  of  A* ;  but 

^aiik-nofe.to  tha  value  of  the  debt,  nor  to  what  value,  but 

SmvaUy  :that  he  hath  administered  the  goods ;  upoa  which 

tiia  q^kialiff  demurred,  and  had  judgment :  for  the  obligatioa 

Imv^  joint  and  several,  althou^  that  one  of  the  obligors 

ahsll  be  discharged  in  this  manner,  yet  the  obligee  may  sue 

tha-oliier,  if  he  hath  not  obtained  full  satisfaction  by  the  ad- 

tniflistfatson.    Lev.  a,  p.  73.     Cock  v.  CrtM#.--(C.) 

(6)  The  writ  de  rathnmbili  parte  bonorum  lieth  against  the 
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yet  perhaps  the  latter  action  will  be  said  not  to 
be  maintainable  against  executors  for  their  teft- 


executors,  by  the  wife,  or  sons,  or  daughters  of  the  deceiied 
respectively,  for  their  respective  shares  of  the  goods,  iftcr 
debts  paid  and  funerals  performed ;  which  is  by  commoo 
law,  viz.  one  third  part  for  the  wife,  another  for  sons  snd 
daughters,  the  third  for  the  executors ;  but  the  writs  rdienie 
the  custom,  F.  N.  B.  Eng.  370 ;  and  there  must  be  a  custon 
in  some  county,  &c.  to  enable  the  wife  or  children  to  die 
said  writ;  and  so  it  hath  been  resolved  by  pariiamemt, 
3  E.  3.  Detinue  156.  40  E.  3,  38.  But  such  children  si 
be  reasonably  advanced  by  the  father  in  his  life-time,  inth 
any  part  of  his  goods,  shall  have  no  lurthcr  part  of  his  goods; 
for  the  words  of  the  writ  be,  Nee  in  tiia  patrit promoii fit- 
runt.    I  Inst.  176.  B. 

Ilie  wife  of  Walter  Pheasant,  who  was  an  orphan,  had  her 
portion  in  the  chamber  of  London,  and  after  marriage,  Wsl- 
ter  took  out  40 1,  thereof,  and  by  will  gives  his  said  wife  her 
portion  in  the  chamber  of  London,  being  3,800/.,  and  other 
things  to  the  value  of  1,000 /I,  on  condition  she  renounce  her 
dower :  she  ncccepts  this  legacy  before,  and,  after  her  faui- 
band's  death,  the  executors  of  tlie  husband  exhibit  their  bill 
in  chancery  against  the  widow  to  renounce  and  release  her 
dower ;  and  the  widow  brought  a  cross  bill  against  the  ex- 
ecutors of  her  husband,  the  mayor  and  commonalty,  anl 
chamberlain  of  London,  for  her  portion  in  the  chamber  flf 
London,  and  insisted  that  her  portion  belonged  to  her,  in 
regard  the  security  was  unaltered  by  her  husband  in  his  lift* 
time,  and  so  was  as  much  as  if  it  were  a  debt  due  to  her  by 
bond.    The  lord  keeper  conceived  this  money  in  the  chamber 
of  London  was  a  debt,  for  the  chamber  paid  interest  for  it# 
and  so  the  widow  entitled  to  it ;  and  the  acceptance  of  ^ 
collateral  satisfaction  will  not  bar  her  dower,  according  tCF 
Vernon  s  Case.    Ca.  in  Ch.  181,  182,  Pheasant* s  Case, 

By  the  custom,  it  is  to  be  paid  at  the  full  age  or  marriage 
of  the  female  orphan,  and  it  was  the  laches  of  the  husband  h^ 
did  not  recover  it :  it  was  a  chose  in  action,  and  not  de-  ^ 
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ACt,  but  for  their  own  only*     liut  we  are . 
^  come  so  far  as  to  determine  what  is  main- 


»  and  trover  would  not  lie  for  it,  &c.  And  the  in- 
n  which  was  obtained  to  Ktay  proceedings  in  the  writ 
9r  was  dissolved.  ?  Vent.  340. 
1  which  exceptions  there  arc  uiado  these  observations : 
le  lather  sliould  by  his  last  will  and  testament  forbid 
Id  to  have  any  portion  of  his  goods,  puch  will  in  such 
i  void,  and  the  child  may  nut  withstanding  recover  his 
irt  or  portion  :  also,  if  the  father  should  leave  his  child 
L  when  by  the  rate  of  the  inventory  his  part  comes  to 
lere  he  might  refuse  the  legacy,  and  recover  his  full 
,   notwithstanding  the  will :   or  if  the  father  should 

any  condition  upon  the  said  portion,  as  to  be  paid 
rears  afler  his  deatli,  or  the  like ;  yet  the  child  may 
'  it  presently  afler  his  father's  death,  and  recover  it 
the  seven  years  be  out :  for  it  is  presently  due  upon 
Jier's  death,  notwitlistanding  his  father's  will  to  the 
y ;  and  if  the  father  by  his  will  should  bequeath  the 
I  after  tliu  child's  death  to  any  other  person,  in  such 
c  will  is  void,  and  the  portion  shall  go  to  the  execu- 

administrators  of  the  child  afler  his  death.  But  now, 
r  5  W.  &  M.  c.  2,  from  and  after  the  aCith  day  of 

1693,  persons  inhabiting,  or  who  shall  have  any  goods 
the  province  of  York,  may  by  their  last  wills  dispose 
their  personal  estate  as  they  shall  think  fit ;  and  their 
I,  children,  .and  other  kindred  shall  be  barred  to  claim 
rt  of  the  personal  estate  in  other  manner  than  as  by 
rills  shall  be  appointed.  This  act  shall  not  extend  to 
ies  of  York  and  Chester,  who  are  or  shall  be  freemen 
taid  cities,  inhabiting  within  the  same,  or  the  suburbs 
fat  the  time  of  their  death.  See  4  ft:  5  W.  \  M.  c.  *2. 
J  s  Ann.  c  5,  it  is  extended  to  the  city  of  York. 
I  it  is  the  custom  of  many  places,  especially  within  the 
ce  of  York,  that  if  the  testator  have  a  wife  or  child  at 
se  of  his  death,  that  then  he  car\^but  dispose  of  half  of 
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tainable,  btit  whether,  before  all  the  executofd  di 
appear,  he  or  they  which  have  appeared  shall  b 
put  to  answer;  and  so  to  bring  it  to  decisioi 
whether  the  action  be  maintainable  or  not  ' 


such  his  clear  goods,  and  the  other  half  is  to  go  to  the  wii 
or  child  ;  and  if  he  have  both  a  wife,  and  child  or  childre 
at  the  time  of  his  death,  then  the  goods  are  divided  int 
three  parts ;  whereof  one  part  is  to  the  wife,  another  to  tli 
child  or  children,  and  the  other  third  part,  called  the  daalh 
part,  is  left  to  his  disposing ;  and  if  no  disposition  be  m$i 
thereof,  it  ^Is  to  die  executor.  But  not  here,  that  if  it 
child  or  children  were  heirs  to  the  testator,  or  were  advance 
by  the  testator  in  his  life -time,  then  the  testator  may  devo 
one  half  of  the  clear  goods,  and  the  other  half  shall  go  tall 
wife.  F.  N.  B.  Bre,  de  Rat.  part  bonorum,  Plde  4  4o 
W.  &  M.  c.  a,  and  2  Ann.  c.  5,  which  give  privilege  thcvt  | 
dispose  of  their  personal  estates  as  in  other  places.  , 

Note,  where  the  wife  and  children  ought  to  have  a  rateati 
part  of  the  goods  of  the  deceased,  be  it  third  part  or  half,  1 
the  case  is,  there  also  they  ought  to  have  a  like  part  of  tk 
debts  due  by  the  deceased,  after  they  are  recovered  by  th 
executor  or  administrator ;  but  of  leases  they  can  have  n 
rateable  part,  where  they  use  to  have  a  rateable  part  of  tb 
moveable  goods  and  debts  recovered,  unless  it  be  by  Jipedi 
custom  of  the  city,  county,  deanery,  or  place  where  the  Itt 
tator  dwelt,  and  had  such  leases.   P.  Swinb.  part  3,  sect.  i& 

This  rateable  part  of  the  goods  to  the  wife  and  childjQe^. 
Saved  to  them  by  the  statute  of  Magna  Charta :  but  noti 
the  wife  or  children  cannot  sue  the  executor  or  administrate 
for  their  rateable  parts  till  all  the  testator's  debts  be  piK 
and  then  what  remains  is  to  be  divided  according  to  the  mk 
aforesaid,  into  two  or  three  parts,  before  any  legacies  be  pai4 
for  they  must  all  be  paid  out  of  the  death's  part  aft^,^ 
division.  Mag.  Ch.  c.  18 ;  F.  N.  B.  284,  4to  edit.  b. ;  Cc 
'2  Inst.  fo.  33.  ^    -n  . 
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think  also  that  in  the  action  of  covenant^  and         b. 
all  other  actions  against  executors  as  executors,  s^^'s*.  rli.  4, 
he  which  appeareth   must  answer   without  his  ^[^\n^uw[ 
companions,  though  the  greater  opinion  in  the  5**"^^?*'^®" 
qnadragesimes  were  contrary  touching  the  action  oatUwed  at 
of  covenant.     But  as  for  the  subpoena  against  the  47£.5,sf. 
executors,  which  is  to  make  them  to  answer  to  a  the  affirnl^tive!' 
suit  in  equity,  that  hath  been,  temp.  E.  4,  taken  If^^i^ifis. 
tpl^  out  of  the  reach  and  intent  of  the  statute.  «^    .^  , 

.         .  , .  *0  vel.  Ji  Jac. 

Saalso  of  the  UUitai  in  the  King's  liench,  as  was  R^gis- 

bdd  in  the  same  king^s  time  ;  except  all  the  exe« 

cutors,  making  up  the  whole  representative  body 

VJf  the  testator,  be  in  the  custody  of  the  marshal, 

<)De  or  more  of  them  who  are  there  shall  not  be 

enforced  to  answer:    and  so  was  it  also  lately 

hfeld  in  the  King's  Bench,  where  Master  Justice 

Houghton  gave  an  excellent  reason  that  this  case         ^- 

^  out  of  the  said  statute,  viz.  for  that  this  writ  40  £.  s,  1. 

doth  not  mention  any  debt,  or  name  the  defen-  11  h.  4,  es. 

c 

Cbtlt's  executors.  Or  if  but  one 

Thirdly,  and  lastly,  That  statute  is  extended  ^^i^'^^^^^l[ 
by  equity  to  other  writs  or  process  ;  for  where  ■?**"*\,*"- 
'd^  statute  speaks  only  of  the  grand  distress,  and  13.   where 
tbe  executors  appearmg  tliereupon,  it  iiatii  been  executor,  b 
marty  limes  ruled,  that  when  he  or  they  appear  -j^ijifi'llnd  b. 
rmon'  the  attachment,  capias  or  exigent ^  answer  H.^iil^'vet 
TOust  be.  thouffh  the  rest  appear  not;  for  so  the  7  e.  4. 7,  they 

"■■  ■    '    ^  ^  n         \\  1  *"*^  lever  in 

Kvord  distress  is  taken  for  all  compulsory  means,  pieasnotdiu- 
dp '  enforcement  of  appearance.     But  where  the  °'^* 
Statute  reacheth  not,  viz.  when  the  process  is  de- 
tennined  against  one  or  more,  as  by  outlawry, 
8cc.  there  the  rest  must  answer  by  the  rules  of 

p  2 


^\? 


c. 

7  H.  6,  f.  0,  per 
Coitej>more. 
If  th«*y  recover, 
and  one  off  be  ID 
pra^s  a  cap.  ad 
tat.  and  tlie 
other  a  fieri  fac. 
the  firtt  as  beat 
shall  br  grant" 
ed,  S  H.  4, 10. 
Bro.44. 
So  where  the 
defendant  is 
outlawed  at  the 
suit  of  two  eze« 
cuturs,  and 
upon  the  scire 
facias  after  his 
pardon  but 
one  appears. 
HI  H.7,25. 
9E.4,  1«,  14. 
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the  common  law(/7);  except  it  be  in  the  case  o£ 
husband  and  i^ife  executors ;  for  there  the  wifti 
cannot  answer  without  her  husband^  nor  doab^ 
less  can  he  without  her,  where  she  and  not  he 
executor ;  but  where  both  be  executors,  there  he 
may  answer  without  her,  but  not  she  without 
him.  When  executors  as  defendants  have  ap- 
peared; if  any  one  of  them  will  confess  the  acttoo^ 
this  binds  and  concludes  the  rest ;  but  if  one  will 
plead  one  plea,  and  the  other  another,  that  (say 
some)  shall  be  received  which  is  best  for  the  tc^ 
tator's  state  :  so  where  they  sue,  such  as  will 
not  prosecute  shall  be  (A)  severed,  and  the  re«l 


»»• 


(a)  Debt  in  London  against  the  defendant  as  heir,  aod  il 
being  removed  in  B.  R.  the  que^»tion  was,  if  he  should  find 
bail  here,  as  he  had  done  in  the  inferior  court  of  London, 
where  they  always  compel  heirs  and  executors  to  find  bail; 
Yet  of  executors,  there  are  precedents  wliere  executors  sued 
there,  and  having  found  bail  there,  were  compelled  to  fiod 
bail  here  upon  removal  of  the  court :  but  no  precedent  being 
shown  for  finding  of  bail  by  the  heir  in  such  case,  per  cur, 
special  bail  was  denied  to  be  found  in  this  case ;  and  ft  Ms 
said,  that  Keeling  and  Hale  had  denied  it  in  cases  of  exeoo^ 
tors,  upon  removal  of  the  cause  here.  Lev.  s  p.  204  •  Sir 
John  Lawrence  v.  Blithe. 

(fi)  Where  one  executor  will  not  prosecute  with  the  rest, 
there  is  a  judgment  of  severance  af^er  default  on  summons, 
T  fZ.  Ideo  cotifid.  ett  quod  prted.  A.  sequatvr  sdm  sine  ipm' T.  if 
ft.  versuM  prad.  IV,  de  placito  praed.  Vide  Rast  Ent.  p.  ;|90^ 
tit.  Exec,  in  Severance. 

In  all  actions  brought  by  executors,  shall  be  sumn^ons  sod 
severance,  because  the  best  shall  be  taken  for  the  benefit  of 
the  dead  :  and  so .  in  an  action  of  trespass,  as  executor  Fof 
goods  taken  out  of  their  own  possession,  and  the  like  aetoittpt 
as  executor,     t  Inst  337. 
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without  them  may  proceed ;  and,  in  like  manner, 
where  they  pray  to  be  received  to  defend  their 
term^  and  one  of  them  after  makes  default,  it  shall 
not  be  the  default  of  all ;  but  the  rest,  or  he,  if  it 
be  but  one  who  appears,  shall  be  received  to  up- 
hold the  defence  of  the  term. 

Thirdly,  So  where  they  plead  a  release  to  the  * 

testator  or  themselves,  one  after  making  default ; 
this  shall  not  be,  nor  make  a  total  default  in  the 
executors,  to  induce  a  judgment  or  condemnation 
against  them.     Yet,  in  truth,  each  executor  hath 
the  whole  of  the  testator  s  goods  and  chattels,  be 
&ey  real  or  personal,  and  each  may  sell  or  give 
the  whole.     One  of  them  cannot  give  nor  release  *i  b.  3, 13* 
to  the  other  his  interest ;  and  if  he  .do,  it  is  void,        b.  £. ' 
^d  he  who  releaseth  shall  have  still  as  much 
interest  as  he  to  whom  he  releaseth,  because  each 
had  the  whole  before.     Upon  this  reason,  long         c. 
since,  where  one  of  the  two  executors  released  come  to  four 
Irat  his  part  of  a  debt,  it  was  held  that  the  whole  rarrho't^I' 
wag  discharged.     And  so,  if  one  executor  grant  ^^^y^^*"^^"'' 
his  part,  of  the  testator's  goods,  all  passeth,  and 
nothing  is  left  to  the  other ;  for  that  each  hath 
the  whole,  and  there  be  no  parts  or  moieties  be- 
tween executors.     Therefore,  also,  though  a  lease 
for  one  thousand  years,  of  one  thousand  acres  of 
land,  come  to  two  executors  or  more,  no  partition         e. 
or  division  can  be  made  between  them,  because 
it  id  not  between  them  as  between  joint  lessees 
of  I^,  where  each  hath  but  a  moiety  in  interest, 
^WgU>  possession  of    or    through    the    whole« 
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!>•  Amongst  executors  each  hath  the  whole,-  am 
therefore  if  he  grant  his  part,  he  grants  the  whole 
But  one  executor  may  demise  or  grant  the  moiet 
i*  of  the  land  for  the  whole  term,  and  so  may^K 

other  do ;  and  this  way  they  may  settle  in  fneiril 
or  others  trusted  for  them,  a  moiety  for  eadll 
either  in  se?eral  or  undivided:  but  one  of  then 
cannot  make  a  lease  to  the  other  of  any  part,  fo 
he  had  the  whole,  nor  can  one  sue  the  otheiiiii 

6  H.  7, 5.         executor.     Yet  if  the  testator  devise  to  one  of  M 

executors  all  his  goods,  after  such  debts  antliega 
cies  satisfied,  there,  after^  those  satisfied,  the-  exe 
cutor  may  take  the  goods,  and  maintain  aD  aeltoi 
of  trespass  against  the  other  executor,  if  he  tatt 
them  from  him,  and  *  consequently  an  action  *Jt 
detinue^  for  keeping  or  detaining  them :  but  dii 
is  a  legatee,  his  own  assent  perfecting  th&iegaoy; 
The  possession  of  one  executor  is  the  posses 
sion  of  all  the  rest ;  so  as  if  one  appearing  to  : 
suit,  and  the  other  making  default  in  whose  hand 
all  the  goods  be  which  are  not  administered  ^  ii 

14  H.  4,12.  I  say,  here  he  that  appears  pleads  that  he  hali 
F.  nothing  in  his  hands,  this  shall  be  found  Agahu 

i9U^6,65,*  ^^°^  ^  f^^  whatsoever  any  of  the  co-executors  hati 
c>im.«4E.3,  \xQ  also  hath,  and  is  in  his  possession;  ands* 
It  may  be  in  his  shall  the  Creditor  recover,  and  have  iudg:ment;i 

nacDe  onlj  from  ./»j  r     ^  y  i-t- 

whuni  taken,  be  satistied  out  of  the  testator  s  goods,^  as  la  hi 
named  cxe.  ^  hauds.  And  theretorc  if  goods  be  taken  froR 
Bro'Exe.31.  0"^?  ^ll  may  maintain  an  action  of  trespass  there 
39  H.  6, 45.      upon  ;  for  the  possession  of  one  is  the  poss^ioi 

of  all.     But  the  possession  of  one  shall  nat.|je6< 
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tbe  possession  of  all,  as  to  charge  the  other's  own 

goods,  whereof  more  elsewhere  (i). 
*  Where  two  executors  be  made,  the  one  making  58  h.  a. 
a  will  and  executors,  and  dj^ng,  if  the  other  die  39  h.  6%a. 
after  intestate ;  now,  shall  not  the  executor  of  him 
who  first  died  be  executor  to  the  first  testator,  but 
]^  is  dead  intestate,  because  the  surviving  exe- 
XKAor  18:  so  dead,  and  in  him  the  executorship  was 
wholly  and  solely  settled  by  the   death  of  his 
fellow  before  him.     So  admininistration  de  bonis 
iws^.uimin*  shall  be  committed. 

•The  executors,  or  executor  if  but  one,  so  repre-  Co.  iib.  6,  f.9r. 
sants  the  person  of  the  testator,  that  he  is  in  law         h. 

1  .  .  1       ^1  1  •  i*  1  >  Chapmau  and 

his  assignee  by  the  very  makmg  of  him  executor :  Daiton's  Case. 
M  as  if  one.  covenant  to  make  a  lease  to  J.  S.  and  n vliLAbr.i^'. 
iis  assigns  by  such  a  time,  and  J.  S.  dieth  before  JSf '  ^^  ^"' 
that  lime,  and  before  the  lease  made  (2) ;  now 


(1)  But  where  one  executor,  having  received  assets,  pays 
them  over  to  his  co-executor,  for  the  purpose  of  satisfying  a 
bond  creditor,  who  misapplies  them,  each  is  answerable  for 
lach  misapplication  to  the  bond  creditor,  nor  can  the  first 
diachaige  himself  upon  the  plea  of  pimd  admin.  Cross  &  ux. 
y»  Smith,  7  East  R.  246— (E.) 

(9)  So  a  covenant  to  build  a  house  on  the  demised  pre- 
nuses.  Lat.  s6i ;  11  Vin.  Abr.  158.  So  a  power  to  make 
teflRlB  ibr  lives,  to  A.  and  his  assigns,  held  to  devolve  upon 
theexecotor  of  an  assignee,  after  any  number  of  mesne  assign- 
noits.  .11  Vin.  Abr.  158;  1  Freem.  476;  Co.  Litt.  sio; 
Harg.  n.  1. 

And  it  seems  now  settled  that  where  the  testator  had  only 
i  contingent  interest,  though  but  a  bare  possibility,  it  is  de- 
^cendiblci  and  his  executor  shall  have  it,  when  the  contin- 
S^cy,  upon  which  the   interest   was    to    arise,  happens. 
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SirEd^trd       iiQMt  the  iease  be  made  to  his  c xecutois.  as  hS  ^ 

PbittQa'«  Cue,  ,  .         ,  .  r        . 

m>.<y79*b.    .assignees,  representing  his  person';  satalsa  in.  ^^ 

•    **i^^fci»»  p««P  ■■  .  ,,,  1M,       ■■.■,■  ■■■—■I    i.*i^»^^^«»4^»fc.^l^^— 

'  /^  Fearne'ft  Cont  Rem.  444;    1  P.  Wms.  563  $  - 1  V««« -09^    ; 

aAtk.616. 

A  legacy  to  A,  to  be  paid  when  he  comes  of  age^  u  imm^S'  - 
diately  a  vested  interest,  although  payable  at  a  futiire  da; 
and  his  representative  shall  have  it ;  but  if  it  be  devuied  t^ 
him  at,  or  if  he  shall  attain,  the  age  of  twen^-one  yeaip,  thejy 
have  no  title  to  it.  11  Vin.  Abr.  160;  Carth.  52;  s  Venrm. 
iqq;  2  Ventr.  342;  8  Ch.  R.  ii3;  Com.  Rep.  710.  SciK  ^ 
however,  the  contmgent  interest  in  the  latter  instance!  ma 
be  made  absolute,  by  any  direction  which  implies  an  interoc 
to  vest  a  present  interest  in  the  legatee ;  as  by  giving  uitere^^ 
before  the  principal  itself,  would  not  by  the  devise  het^pmjt^ 
payable  until  the  contingent  period  arrives.  8  P.  ^^ms,  61^9 
n.  1 ;  I  Vem,  462  ;  2  Vern.  673;  i  Atk.  501.  51s;  g^.Atfc^- 
645;  Prec.  Ch.  318;  Barn.  43;  2  Br.  Ch.  C,  3a5;*i  Ve^- 
118.  But  these  distinctions  are  confined  to  interests  arwni^ 
out  of  personal  estate.  2  Ch.  Cas.  155  ;  1  £q.  C,  Ab.  995  .« 
2  Eq.  C.  Ab.  548;  1  Vern.  255;  Barn.  329;  1  Br.  CtC?-^ 
181.  298  ;  2  Id.  75 ;  3  Id.  471  ;  3  Atk.  427;  2  Salk.  415  ^ 
i  Burr.  227.  And  such  interests  must  be  specific  apd  dis^-" 
tribative,  for  tliey  have  not  been  allowed  to  prevail  wbei^  ^^' 
personal  fund  was  distributable  amongst  children  wh^  the^^ 
should  come  of  age,  so  as  to  vest  an  interest  deaoendi|;^Ie 
^  their  representatives,  even  though  the  same  fund  .was 

in  the  mean  time  with  their  maintenance  and  education, 
legacies  charged  on  land,  whether  it  be  subject  primarily  o) 
only  as  an  auxiliary  fund,  the  opposite  rule  prevails  to  that  i 
the  case  of  a  personal  fund.     2  P.  Wms.  276. 515. 61s ;  3  //. 
134;  1  Vern.  204.  321 ;  2  Id.  92.  416 ;  2  Ch.  C.  165 ;  Prec 
Ch.  267.  890.  318;  Ca.  Tem.  Talb.  193;  1  Atk.  482.  50a 
5i«.  555 ;  3  Id-  ^9'  112 ;  1   Br.  Ch.  C.  106,  n. ;  9  Id.  loS 
Exceptions  have,  however,  been  made  in  cases  where  the  pay 
ment  is  deferred,  not  with  reference  to  the  legatee,  bat  to 
fund  out  of  which  it  is  to  arise ;  but  it  is  diffieolt  to 
the  cases.     1  P.  Wms.  457 ;  2  /c/.  513.  612,  n. ;  3  Id.  119. 
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ondUion  to  pay  the  feoffor  or  his  assignee  (a)  :         a. 
fe(t  a  lease  to  A.  and  his  assigns  during  the  life  of  sttL  «»r  v?.  i« 
3r^«hall  not  go  to  the  executors  of  A.     So  where  pmf  tlThim 

whose  goods 

'^    "      '  werewrertcd, 

w^      .«  •  i_  t  '  hisexecuiori 

(a)  But  if  mortgage  be  to  pay  the  money  to  the  mongagee,  ma^  do  it,  if  he 
r,  his  hein,  the  mortgagor  cannot  pay  the  money  to  the  ^.**  ^^^^  ^^ 
tecutors  of  the  mortgagee:  for  the  law  will  never  seek  out  Co.li*b.5,ior4>. 
person  where  the  parties  themselves  have  appointed  one;  Co.  lib. «, f. so. 
'  in'  Jihc  casu  designatio  unius  persona  est  excJusio  alteriiis,  et 
^essum  focit  cessare  tadtum.     But  if  the  condition  be  to 
if  money  to  the  mortgagee,  his  heirs  or  executors,  the  mort- 
Bgor  haUi  election  to  pay  it  either  to  the  heir  or  executors. 
Inst.  210,  a. 

if^  feoffment  be  upon  condition  to  pay  money  to  the 
fclSoT^  or  his  heirs  or  assigns,  at  such  a  day,  and  before  the 
iy  feoffor  makes  his  executor  and  dies,  the  feoffee  may  pay 
i^'money  either  to  the  heir  or  executors,  for  they  are  his 
isignfl  in  law  as  to  this  intent.  But  if  a  feoffinent  be  made 
|>on  condition  that  if  the  feoffor  pay  to  the  feoffee,  his  heirs 
*'f[s8?gna,  2o7.  before  such  a  feast,  and  before  the  feast  the 
oSee  maketh  his  executors  and  dieth,  the  feoffor  ought  to 
qr'the  money  to  Uie  heir,  and  not  to  the  executors,  for  the 
uNsutors  in  this  case  are  no  assigns  in  law.     i  Inst.  Qio,  a. 

But  if  the  feoffee  make  a  feoffment  over,  the  feoffor  may 
^y^  the  money  either  to  the  first  feoffee,  or  to  the  second 
\JS^ :  and  so  if  the  feoffee  dieth,  he  may  pay  it  either  to  the 
iff  of  the  first  feoffee,  or  to  the  second  feoffee.    Ibid, — (C.) 

22,414;  a  Atk.  137. 130.  133-  507 ;  1  Br.  Ch.  C.  119,  iqo, 
fpote,  124  in  note,  191.  193.  395 ;  Barn*  337 ;  Com.  Rep. 
\^i  1  Vem.  326.  347  ;  2  /(i,  35.  72 ;  1  Ves.445  « Id.  209. 
ifl^ere,  however,  the  legatee  dies  after  his  interest  is  due 
■i  payable,  it  is  clearly  transmissible  to  his  representative. 
l!eni«  876.  And  if  the  interest  is  to  arise  out  of  personalty 
^  realty,  and  the  legatee  die  before  the  time  of  pajrment, 
4|  executor  shall  be  entitled  in  respect  of  the  former,  not- 
^^Uhstanding  the  latter  may  sink.    2  P.  VVms.  613.— (E.) 
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in  a  general  pardon  by  Parliament  there  is  an  ex- 
ception of  persons  outlawed  after  judgmenti  the 
person  so  outlawed  shall  satisfy  the  creditor '  wlto 
hath  outlawed  him  (i).     If  the  outlaw  diei)efetlB 
this  done,  his  executor,  as  representing  his  peraon, 
may  make  satisfaction,  and  so  make  the  benefit 
or  the  pardon  to  extend  to  his  testator,  for  safing 
his  goods,  as  if  himself  had  satisfied  bis  creditbTi 
though  he  left  him  unsatisfied  when  he  left  tbe 
world,  et  diem  clausit  estremum.     Yet  where  fii* 
Alto  ezecoton   sold  land  to  B.  upou  proviso,  that  if  he  paidti 
tadonfOTMoien  B.  his  hcirs  or  assigns,  &c.     B.  died  ;  A*  pai4  at 
mtotw(^;    t^®  day  to  his  >  executor,  and  it  was  doubted  ^ 

l^^^ttit    ^^  ^^  ^^^  S^^^  5  ^^^  ^^^  ^^'^^  assignee  eould  not 
tbe  party.         reach  to  him,  being  no  assignee  of  the  land*  -  And 

2  Ei.Dy.i8o.    where  the  executor  brought  an  action  of  account 

A.  the  feo£for,    upou  a  receipt  by  the  hands  of  the  testator,  the 

cJ!'^!'*""!?:  defendant  could  not  be  admitted  to   wage  -hit 

loi!"  ^^*  ^^'  **^  (2)  >  f^^  *^^*  **^  ^^^  ^^^^  ^  receipt  per  outer 

mains:  yet  it  is  clear,  that  if  one  by  bond  ot  cove- 
nant tie  himself  to  pay  such  a  sum  at  such  a  4.^y  | 
not  mentioning  his  executor  at  all ;    yet  isi^^ 


..-# 


(1)  Where  executors  of  a  person  outlawed  may 
and  then  take  advantage  of  the  King's  pardon,  but  notbt£nr^ 
6  Rep.  80,  Sir  Ed.  PhittofCs  Case.  And  in  the  case  of 
subject  where  executors  shall  have  attaint  by  slat*  6  Ed.i 
restitution  upon  stat  si  H.  8 ;  administrators,  a  writ  of  evr^ 
upon  Stat.  27  Eliz.    /A. 

(*2)  For  the  same  reason  the  action  of  debt  on  a  suopff 
contract  lies  not  against  an  executor  or  administrator,  «^P 
advantage  may  be  taken  of  it  upon  a  general  demurr^^ 
Barry  v.  Rohinsony  1  New.  R,  293. — (E.) 
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executor  bound,  as  included  in  the  name  or  per- 
son of  the  testator  ( I  )•     And  where  the  statute  of 
93  Henry  S  gives  the  writ  of  attaint  (in  the  course  «^  h.  n,  cs. 
there  mentioned)  against  the  party  that  had  judg-  «5  h.  8,' 16. 
ment,-  it  lieth  against  the  executor,  if  be  be  dead-; 
but  therefore  another  reason  is  given.     Where  a 
man.  wa^  bound  that  he  would  not  sue  upon  such 
a  bond,  and  he  died,  and  his  executor  sued,  this 
was  held  to  be  no  forfeiture  of  the  bond.     So 
#here  one  was  bound  to  pay  ten  pounds  within  a 
month'  after  request  made  to  him,  and  he  dieth 
before  request ;  it  sufficed  not  to  make  it  to  the 
teecutor,  <as  Manwood  said  (2).     It  was  likewise  M.i5andi6 
held,  that  the  warrant  of  attorney  put  in  for  the         L. 
^lomtifF  in  debt,  it  sufficeth  not  for  his  executor  citer,  iitherij'' 

„  .  ■_  . and  Lexeor» 

Walih.  in  Bui. 

^'(1)  So  if  bound  to  deHrer  a  true  rental  to  A.  or  hig  as-  ^^  8.Bro. 
tigoee,  he  must  deliver  it  to  the  executor  o£A.   Hob.  10.   So  sut.  IfciclkHi^ 
«pon  an  arbitration  bond,  to  abide  the  awardj  the  executor  ^ 
it  entitled  as  assignee.     1  Lev.  316. — (£.) 

(2)  And  where  the  condition  was  to  pay  a  sum  to  the  ap- 

pomtee  of  the  obligee,  and   he  died  before  making  any 

ippcuitnient,  the  executor,  being  only  an  assignee  in  law, 

was  held  not  to  take  it,  for  the  condition  was  in  favour  of  an 

actual  assignee,  and  for  his  own  use.    Hob.  9 ;  Godb.  192  ; 

C^JAtU  flio;  Harg.  not.  1.    And  the  distinction  between 

sn  obligation  to  pay  to  the  assignee  of  ^.,  or  to  A.  or  his 

floignee,  the  executor  takes  only  in  ^the  latter  case,  because 

tke  right  was  vested  in  A.    11  Vin.  Abr.  161. 

'  Where  a  testator  had  a  right  subject  to  an  election,  his 

executor  shall  be  entitled  to  the  same,  or  not,  according  as 

9isf  immediate  interest  was  vested,  or  not,  in  his  testator  be- 

^  eleetion ;  fyr  then  his  executor  may  make  the  election 

<iMI  as  himself.    Co.  Litt.  144,  b.  145  ;  1  Roll.  Abr.  725, 

736 ;  Com,  Dig.  Election,  B.~-(E.) 
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to  hriag  ^  scire  facias  upon  the  judgment    An 

if  executors  sue  execution  upon  a  statute  ULlb 

name  of  a  conusee,  as  if  he  were  alive^  tfaiM  u 

>  void)  and  they  may  sue  out  a  new  extent  $' aid 

this  they  may  do  without  any  scire  facias,  as  wdl 

as.  the  conusee  might  if  he  had  been  ali?e. : .  Ail 

by  Hussey,  Justice,  if  the  conusor  in  a  statsts* 

IL  staple  be  returned  dead  by  the  sheriff  upoii:tiK 

H.  I.        extent,  a  scire  facias  must  be  sued  out  before  lei* 

15  H.  n  14.      ^^^^  proceed  (a)  ;  and  upon  a  judgment  had^  if  the 

5*^'^?^'  recoverer  die  before  execution,  his  executor  dn- 

X,  GOD.  Upon  a 

■tat  BfcrciMuit.  not,  as ,.  himsclf  might,  sue  out  execution  widunrf 
Cmi.  ff*L  Br.  a  scire  facias  as  is  there  said  (b).  Yet  if  *  B&^vi 
Reeog!^''  ^      capias  ad  sat.  awarded,  the  plaintiff  die  befoieiit 

be  executed,  the  sheriff  may  proceed  to  the  takini 

of  the  party,  and  is  not  subject  to  any  actm  ii 

L  false  imprisonment:    nay,  if   he    suffer  kim'to 

30  si»  Rot  31,  escape,  he  is  chargeable,  as  temp.  Elizabeth  it 
u Ban. Reg.      ^^  resolved  upon  the  motion  of  Anderson;  bttl 

withal  it  was  held,  that  relief  might  be  by  auMi 

querela.  \„ 

?S*S'5^'^*        Like  resolution  was  in  the  King's  BenchjallQf 

31  &  sf  £1.  some  doubt  by  Wray  and  the  other  judges^  when 
HUL 11  jac.''*  the  defendant  died  after  a  ^fieri  facias  awa)*^; 
BradUn!"^      ^^^  beforc  it  was  executed  ;  that  the  sheriff  riilgw 

(flf)  Execatort  AsJl  not  have  execution  of  the  jitdgmfiit»  •« 
recognizance,,  in  the  time  of  the  Uitator  withm  the^eift 
without  suing  a  scire  facias  i  but  othervise  it  it  4if  a;  stalolfl^ 
Sec    2  Inst,  395.  ;iivfi 

(p)  And  a  certiorari  lies  to  them  to  certify  the.  connnooc 
of  a  fine.  F.  N«  B.  3^8*  And  an  aUas  pluriss^  andk  attaiil» 
ment  againtit  the  judges  executor».*^(C.)     .  sj-y- 


'mc   OFFICE    OF   AN    EXfiCUtOR.  ^t 

oroRceed   upon  the  eoods  in  the  bands  of  the  t  Leon.  004. 

^  ^  ®  f9  Car.  t,e.  S, 

ttMCatOfS.  f.  16. 

'»  But  if'  the  defendant  in  an  action  of  debt  upon  3*11/ and  Bon- 
a)boDd  plead  a  tender  at  the  time  and  place  of  J^^g^aiiKlirtb^ 
Moment,  and  tenders  the  money  in  court,  where  it  *!*'•  ©^  Cor.  f, 

*   '  "^  .  if  the  goods  are 

fdts,  and  then  he  dies ;  now  shall  not  the  plaintiff  not  bound  as  to 
have  this  money,  because  the  property  thereof  is  setf^fromth"" 
dkbnged,  and  become  the  executor  s,  as  was  held  cmion,  thU  Im. 
m  the  Common  Pleas ;  but  he  is  pat  to  a  new  I'he^bpwfit'irf  ^ 
suit  tb^ainst  the  executor.  sirangcrf, 

^  ...  2  Veneris. 7 

«'Yet  where  judgment  is  once  given  in  a  writ  of  31 JEI.  wci  iw- 1 
partilion  for  a  termor,  or  in  a  writ  of  account ;  if  ^*  '^^  i. 
tkeplaintiff  die  before  the  second  judgment  (need-  ^'^^'  ^' 
&1  in  both  cases);  the  executor  is  not  put  to  a 
i^ew.'soit,  but  may  proceed  by  scire  facias  upon 
the  former  judgment,  as  the  Lord  Anderson  held, 
upon*  the  motion  of  Fenner,  serjeant  {a).     Though 

"tf      fM'  ■■'       ■         ■■' ■■    ■     ■  ■•  ■  m\     III    ■  im"  '^      Li   '**' 

■       L  J      . 

t60  Scire fadai  against  an  executor  upon  a  judgment  in 
'im^tf^^ks^  against  the  testator ;  the  defendant  demands  o^er.  of 
he  judgment ;  upon  which  it  appeared,  that  the  testator  died 
tfter  verdict  had  by  the  plaintiff  upon  non  assumpsit,  and 
4ftfre  the  dby  in  bank  (leading  the  -  defendant  his  executor), 
iaAlhflr  judgment,  upon  ndiich  the  plaintiff  brought  the  scire 
&f(f^  «nig  entered  in  the  next  terai  upon  the  new  statute 
laul^jat  Oxford ;  and  the  defendant  pleaded  a  debt  due  to 
nm  fey  obligation  of  the  testator  of  100  /.  and  a  judgment  by 
telSUtor  to  my  Lord  Arlington,  and  that  he  had  not  assets 
ihov04ol.  niiich  he  retained  to  satisfy  himself  and  the  Lord 
Ailisgtwt  upon  which  the  plaintiff  demurred ;  and  now  the 
VW^lBl^qacfttion  was,  if  tills  judgment  to  the  plaintiff  should 
•0  relate,  that  it  should  be  to  all  intents  as  a  judgment  had 

s^Dnifclhe  testator  in  his  life;  and  the  case  was  argued  at 

^t^tbarthree  several  times,  and  judgment  was  given  for  the 

pWtiff.    Lev.  1  p.  277  V  Bumet  v.  HMen-'-iQ.) 
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before  we  found  the  executor  not  in  points  pern 
all  one  with  the  testator ;  yet  in  points  benefioia 
the  testator  includes  him  in  some  cases*:  as  whei 
an  abbot  granted  to  his  lessee  to  take  estoven.*i 
another's  ground,  it  was  held  that  his  exeeutoi 
though  not  named,  should  enjoy  this  during  ft 
term,  as  well  as  himself  should  have  done*  An 
whereas  the  statute  of  23  Henry  8,  c.  iS^giw 
costs  to  a  defendant  against  a  plaintiflf  suing  ht\ 
wrong,  or  breach  of  promise,  or  the  like,  done  te 

Trio.  86  £1.  in  the  plaintiff,  against  whom  it  passeth  by  verdiol 
H.^.  or  nonsuit ;  it  hath  been  resolved,  that  an  eio- 
cutor  suing  upon  such  wrong  or  breach  of  con- 
tract to  his  testator  made,  should  not  pay  caste 
because  he  is  another  person  tJian  the  testalflir. 

Pat.  41  Eiis.  in  and  SO  it  is  usual  in  experience.  But  if  in  tuii 
^'  the  attorney  of  the  executor  misbehave  himscU 
towards  him,  and  for  this  the  executor  suedi  himi 
here,  if  it  pass  s^ainst  him  in  manner  as  aforfr 
said,  he  shall  pay  costs,  because  this  was  a*^ 
for  a  wrong  done  to  himself  (a). 

(a)  The  stat.  9  W.  3,  11,  shall  not  alter  the  law  ai  M 
ezecut<»r8  or  ailminbtraton,  in  sach  cases  where  ihaj  1^ 
not  liable  to  pay  costs  of  suit.  •    1 

It  is  said  that  no  action  will  ]ie  against  an  executor  f^ 
costs  given  in  chancery,  against  the  deceased  in  a  suit  ther< 
Godb.  165.    For  it  is  lost  when  the  party  dies. 

Executor  brought  d^t  upon  an  obligations  deftttdai 
pleads  non  est  factum^  and  found  for  the  defendant;  yet  tS 
plaintiff  shall  not  pay  costs.  Cro.  Jac.  209,  Haytxforit' 
Davie.  The  question  was  on  the  statute  4  Jac.  c.  3.  ft* 
here  he  sued  in  another's  right,  and  of  matter  which  iay-l»' 
in  Ills  conusance. 
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If  A.  recovers  a  debt  as  executor  of  J*  S.  and 
laakeB  B.  his  executor,  and  dies  before  execution 
med ;  B.  is  not  put  to  a  new  suit,  but  may  have 
eoLecution  upon  that  judgment  But  if  A.  or  B. 
died  intestate,  now  could  none  as  administrator  to  ^g  h  f ' 
ather  of  them,  nor  as  administrator  of  J.  S.  have 
execution  of  this  judgment ;  for  the  former  hath 
BO  interest  in  any  thing  pertaining  to  J.  S.  and 
Ae  hitter  cometh  to  title  above  the  judgment,  viz. 
«s  immediate  administrator  to  J.  S.  who  is  now 
dead  intestate^  and  derives  no  title  from  the  exe- 
cutor who  recovered. 

If  a  conusee  have  a  certificate  into  the  Chan- 
cery upon  a  statute,  and  then  dies  before  extent 
taicen  out,  his  executor  is  put  to  a  new  certificate,  2Ei.Py.  no. 
^,  for  obtaining  of  it,  must  make  affidavit  that 
lb-extent  hath  yet  been  taken  out. 

if  all  alien  join  with  his  wife,  who  is  executor 
io  a  suit  for  debt^  and  it  cometh  to  issue,  he  shall 
ikot  have  trial  per  medietatem  alienig.  or  lingucdy  as 
should  be  if  he  otherwise  were  party  to  a  trial ; 
as  was  held  in  the  case  of  Doctor  Julio.  Yet  if  a  m. 
QoUeman  sue  as  executor  to  another  not  noble,  he 
^1  for  his  nonsuit  be  amerced  five  pounds,  as 
if  he  sued  in  his  own  right,  as  was  conceived 
2]  E-  4,  77.    By  the  same  rule  and  reason,  doubt- 

• 

•nlMeadant  pleads  the  plaintiflb  were  not  executors,  and  it 
^  so  foundy  aad  yet  he  shall  not  have  costs.  1  Brownl.  99. 
7BjBt  D.  as  executor  brought  trespass,  and  counts  of  his 
^Vl  possession,  plaintiff  was  nonsuit;  the  defendant  shall 
We/COsts  upon  the  stat,  93  H.  8.  Noy,  p.  64 ;  Lady  Dig' 
^'s  Cwc.— <C.) 


234  1*H^   OFFICE    OF   AN    KXECUTOK. 

less,  a  nobleman  sued  as  executor  shall  Dot  be 
arrested,  nor  shall  any  capias  be  award^  agaiiot 
him  for  not  appearing.  And  if  any  trial  shall  1)4 
of  any  issue,  there  shall  be  two  knights  of  the  jiuyi 
as  in  other  cases  where  a  peer  is  party.  Likewne 
where  the  wife  is  to  have  her  convenient  appareT, 
whereof  the  executor  must  not  bereave  her;  if 
she  be  a  noblewoman,  it  shall  be  answerable  to 
her  degree. 
•o  V  i'r  o  If  ^^^  executor  only  sell  goods  of  the  testatbti 

N.  he  alone  may  maintain  an  action  of  debt  for  (ne 

money.  So  if  goods  be  taken  out  of  the  possci- 
sion  of  one  executor,  he  alone  may  maintain  an 
action,  and  that  without  naming  himself  exe- 
cutor  (a). 

Some  touch  hath  been  before  of  summons  and 
f:  severance,  whereunto  be  this  added :  If  one  cxc^ 

s  H.  7.  cutor  will  not  or  cannot  conjoin  in  suit  with  tfce 

&5£.«.  other,  so  as  he  is  sunmioned  and  severed;  now 
cont.38  £.3,1*3.  by  his  death  after,  the  suit  is  not  abated  (f)} 
AiSJS;,^7^**    1 6  Ed.  2,  Fitz.  111.     Yet  if  he  live  till  judgment, 


(fl)  One  executor  may  amga  a  term  withoul  tha  eHk^p 
according  to  tlic  opinion  of  the  Lord  Chief  Justice  Hoit|  91 
Stonors  Case — (C) 

(b)  Assumpsit  against  two  executors  upon  the  promise  cf 
the  testator,  issue  ven  assumpsit ;  one  executor  died,  vhid^ 
is  suggested  upon  the  roll,  and  the  trial  brought  agmoit  tt^ 
other,  and  verdict  for  the  plaintiff;  and,  in  arrest  of  Jad^ 
nient,  it  was  moved  by  Jones,  that  the  bill  was'abated  bf0!^ 
death  of  one  in  cases  of  contract,  otherwise  in  cases  of  tvtf^ 
pa«8-    50  E-  3.  7 ;  40  K-  3»  26,  b. ;  Fitxher.  Brief  q6j,  y^  • 
and  Plowd.  Com.  186,  b.     In  case  o£.  executors  sued 
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1*  . 


iq  may  sue  execution,  say  other  books,  1 3  Ed*  3^ 
fit?.  Exec  9;  11  R.  2,  Priv.  2.  Yet  qucBr.  of 
hfity  for  he  cannot  acknowledge  satisfacticHii  as 
i^th  been  since  resolved,  Mich.  14  &  15  Eliz. 
Dy.  319.  And  the  reason  thereof  being,  because 
le  is  no  party  to  the  judgment;  by  the  same 
l^ason  can  he  not  sue  execution  upon  it ;  for  how 
Wi  he  have  execution  for  whom  there  is  no  judg- 
nent  given  ?  Now  the  recovery  is  only  in  the 
ifune  of  the  other  executor.  Yea,  by  the  said 
a||t  book,  it  seems  that  after  judgment  had,  he 
ftonot  release  the  debt,  because  it  is  now  altered 
D..  nature,  and  turned  in  remjudicatam  ;  though 
it. any  time  before  judgment  he  might  have  re- 
eased  it,  as  both  that  last  book  saith,  and  the  two 
precedent,  temp.  Ed.  3,  and  Rich.  2.  Yea,  in  an 
kCtipn  of  account,  after  judgment  had  that  the 
Ic^jfisiidaiit  shall  account,  the  release  of  him  severed 
f  a  good  discharge  to  the  defendant,  as  was  re- 
tol?ed  48  Ed.  3, 14,  15.  But  this  is  not  a  ple- 
iiury  judgment,  for  nothing  is  recovered  thereby ; 
)ot  another  judgment  is  to  be  had  after  the  ac- 
xmnt,  which  may  be  against  the  plaintiff,  so  as 
ikiflTelease  came  before  any  debt  or  duty  adjudged. 
What  if  the  defendant  be  had  in  execution  at  the 
Boit  of  the    executor,  who    prosecutes    it  and 


q^ttiKifci.  the  death  of  one  doth  abate  the  writ.    But  of  Bat  bj  the 
%li.>cafe  of  execaton,  the  Court  at  first  doubted ;  but  at  ^^j^VshLl^ 
SUtbflr  dnj^  hnirin^  seen  the  case  in  Plowd.  Com.  i86»  Wood'  notmiMte.   See 
^^.D(nne$,  which  is  direct  in  the  point,  they  resolved  ti»citatute. 
ttlB.writ  should  abate,  and  the  judgment  stayed.    Lev.  1, 
^  1651  Wirald  v.  Bra«rf.— (C.) 

Q 
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escapeth  ?  Whether  may  the  severed  executot 
discharge  the  sheriff  or  gaoler  by  a  release  ?  I 
think  he  may  not. 

By  that  above,  it  is  plain  that  if  any  one  of  the 
executor's  plaintiffs  die,  the  writ  is  abated ;  only 
«  H.4,  f.  14.     where  he  so  dying  was  before  severed.     Opinions 
9  £.  4,  It.        have  been  different,  as  above  appears :  so  also  is 

it  if  one  of  the  defendant  s  executors  die.  Yea, 
if  the  plaintiff  creditor  sue  A.  B.  and  C.  as  exe- 
cutors, where  only  A.  and  B.  are  executors,  there 
by  the  death  of  C.  the  writ  abates,  or  falls  to  the 
ground  :  yet  A.  and  B.  (as  I  think)  might  have 
pleaded  in  abatement,  that  they  only  were  exe- 
cutors, traversing  that  C.  was  executor :  but  tke 
book  doth  not  so  resolve.  See  46  £li£.  $t.ki» 
9,  10. 
A.  As  j1.  and  B.  above  might  admit  that  writ 

Against  them  and  C.  so  if  the  writ  or  suit  bad 
been   against  J,  only,  and  he  so  admit  it,  AOt 
pleading  in  abatement,  the  recovery  against  hiffl 
ak>ne  is  good.     9  E.  4,  12. 
Outlaw  roaj^  sue      Ouc  that  is  outlawcd,  or  attainted  in  his  own 

ill  autre  droit  .  i  •         • 

as  executor,  &c.  persou,  may  yet  sue  as  executor,  because  this  suit 
iiH^clso.'  IB  in  another's  right,  viz.  the  testators;  but  be 
ji  E.  4^49. 69.  *^^^  ^^  excommunicate  cannot  proceed  in  suit  as 
t*?-t'^V*'  executor,   because  none  can  converse  with  hitfi 

*i.  6, 14, 15.  . 

without  being  excommunicate,  as  a  book  says* 
Co.  Lit  134.     Yet  doth  not  this  excommunication  pleaded  abt/k^ 

or  overthrow  the  suit,  but  make  that  the  defenda:^^ 
may  stay  from  answering  his  suit  until  the  plai"i^' 
tiff  be  absolved  and  discharged  from  his  excoi^*^' 
munication. 
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CHAP.   X. 

OF  THE   POSSESSION   OF   EXECUTORS,    OR     THEIR 

ACTUAL    HAVINO* 

1*  What  shall  be  said  so  to  come  to  their  hands  as  to 
charge  them,  2.  fVhat  shall  be  such  a  getting  or  going 
from  them  at  to  excuse  them. 

WE  have  before  considered  what  things  shall 
come  to  executors,  and,  being  come,  shall  be 
assets  in  their  hands.  Now,  for  that  it  is  said  in 
Reede's  Case^  that  an  executor  shall  not  be  charged  ^«-  iib.5,ss,b. 
witii  or  in  respect  of  any  other  goods  than  those 
which  come  to  his  hands  after  his  taking  upon 
him  the  charge  of  the  executorship,  let  us  now 
examine  what  shall  be  said  and  accounted  such  a 
fiill  and  complete  coming  to  the  hands  of  exe- 
cutors, as  shall  make  them  within  the  reach  and 
charge  of  creditors  and  legatees,  viz.  for  the  pay- 
ment of  debts  and  legacies.  As  touching  debts 
due  to  the  testator,  it  hath  been  before  showed, 
4at  until  judgment  and  execution  had,  they  be 
Hot  assets  in  the  executor's  hands.  Now  then  as 
touching  other  goods  or  chattels  possessory,  which 
ftre  of  two  kinds,  viz.  real  and  personal,  let  us 
put  the  case  thus. 

The  testator,  at  the  time  of  his  death,  hath  a 
^tock  of  sheep  in  Cumberland,  corn  in  the  barn 

Q  2 


auS  THE   OFFICE  OF  AN   EXECVTOR* 

in  Cornwall,  bullocks  in  Wales,  fat  oxen  in  Bucks^ 
money,  household  stuff,  and  plate  in  London,  a 
lease  for  years  in  Norfolk,  and  his  executor  dweUs 
at  Coventry,  viz.  far  from  all  these  places ;  Hfbat 
kind  of  possession  shaJl  the  law  judge  the  exe* 
cutor  to  have  in  every  of  these  instantly  upon  the 
testator's  death,  and  before  he  come  where  aoy 
of  the  things  be,  either  to  see  or  to  seize  upoa 
them  (a)  ?  In  all  the  particulars  aboye  menti<^ifi<i 
the  law  is  all  one,  except  the  case  of  the  le^ise  for 
Perk.  6,  b.        years ;  which  if  it  be  of  land  (as  ia  most  uf ud), 

then,  because  it  is  a  settled  and  immoveable  things 
die  law  doth  not  reach  to  it  the  foot  of  the^eMri 
cutor,  to  put  him  in  actual  possession  (for  jcjOWSW- 
est  4juasi  pedis  positio\  until  himself  or  some  for 
him  do  actually  enter  thereupon.  Nor  lAdafd 
need  the  law  help  or  supply  the  want  of  aets^l 
possession  in  this  case,  as  in  the  case  of  inove- 
ables ;  since  land  cannot  be  carried  away  as  goodf 
may,  and  therefore  is  not  subject  to  purloining  or 


*+ 


(a)  A  man  seised  of  lands  in  fee  made  his  exetoUXB  i* 
and  B,,  and  by  his  last  will  would,  that  his  executors  should 
have  and  hold  the  issues  and  profits  of  two  parts  of  his  lan^ 
till  his  heir  by  the  common  law  came  to  the  age  of  tweotf' 
one  years,  to  the  intent,  that  with  the  profits  thereof,  tbqr 
should  pay  his  debts,  and  perform  his  legacies,  and  for^lM 
education  of  his  ohildren.  One  executor  died,  the  mt^tf^ 
made  his  executor  and  died,  the  heir  being. yet, vitbia  .11^ 
The  question  was,  if  the  executor  of  thesunrivor.tnv^ 
meddle  with  the  profits  of  the  lands,  and  with  the  HefSuM^ 
thereof,  during  the  nonage.  And  it  seemed  he  well  JibigM'^ 
for  it  was  an  interest  in  the  executors  by  the  devise,  and-QSt 
an  authority  or  confidence  only.    Dyer,  210,  pi.  84,'— (C.) » 


T**'  tftWE   OF   AN    KXECUTdft.  ^^^ 

mbezzlement  as  moveables  aire  (a).  But  if  the 
teade  for  ^eaus  were  of  tithes,  the  executbr,  though 
itnever  so  remote  a  place  from  them,  shall  be  in- 
sfJGUitly  upon  the  setting  out  thereof  in  actual  pos- 
s^ion  of  them,  so  as  he  may  maintain  an  action 
of  trespass  against  any  stranger  which  shall  take 
die  tithes  set  out,  though  he,  nor  any  for  him,  did  *5  e.  3, 17. 
eter  before  possess  any  of  the  said  tithes,  or  came 
itear  unto  them.  But  if  the  case  were  of  a  lease 
for  years  of  a  rectory,  consisting  not  only  of  tithes, 
Imt  also  of  glebe  lands,  into  which  entry  may  be 
Btede,  as  also  livery  of  seisin  in  it ;  then  it  may 
peAaps  be  some  question,  whether  such  an  actual 
piSlteession  in  tithes  shall  be  given  by  the  law  to 
aft 'executor  neglecting  to  enter,  or  not  entering, 
mfo'the  glebe  land.  And  so  I  leave  the  consi- 
Aeiration  of  chattels  real. 

'Touching  things  personal,  in  which  the  executor  Co.  lib.  5. 
hith  such  an  actual  possession  presently  upon  the  piow.Com!  t 8l 
tfestMor's  death,  as  that  he  may  maintain  an  action  H  h.  t',  tl'. 
of  trespass  against  any  stranger  taking  them  away, 
or  spoiling  them,  though  he,  nor  any  for  him, 


'.:•  •. 


(0)  A  termor  deTised  his  term  to  one  whom  he  made  also 
Ul  idxecutor;  the  devisee  entered  before  any  probate  of  the 
teiitBiiient,  and  occupied  the  land  a  year  and  more  without 
iby  probate,  and  died.  Quar,  If  his  executor  (if  he  made 
^)f  or  if  his  administrator,  if  he  died  intestate,  should  have 
tha-term  or  not,  or  that  the  ordinary  should  commit  the 
'liKMiitlration  as  of  the  first  testator ;  and  it  was  ruled  there 
Ail  die  property  of  the  term  was  in  the  executor  by  his 
cilry,  .and  executing  of  the  devise  without  any  probate. 

^»,  367,  pl.  39--(C.) 

Q3 
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e^tt  dame  near  them  ( i) ;  whether  yet  tins  ^faall 
be  8uch  a  possession  in  the  executoni,  uid  such  a 
coming  of  these  goods  to  their  hands,  as  to  charge 
them  with  payment  of  debts  and  legacies,  yeja,  to 
make  their  own  goods  liable  instead  of  these,  is 
a  point'worthy  of  consideration. 

And,  doubtless,  this  thoroughly  sifted  will  prore 
a  case  mischievous,  whether  way  soerer  the  law  be 
taken.  For,  first,  it  must  be  admitted,  that  without 
the  executor's  laying  his  hands  actaally  and  ^ 
ticularly  upon  the  goods  in  the  house  or  fields  of 
the  testator,  whither  the  executor  hath  resorted,  he 
IsoTtiof  **'*  shall  be  said  so  in  possession  as  to  stand  liable 
8  Bac.  Abr.57.  ynto  the  crcditors,  so  far  as  they  extend  in  vahie, 

Roll.  Abr.  921.      -  ,  ^  /  ,    .  i         i        i 

sbep.  Touch.     thougD,  after.  Others  purlom  or  embezue  tnem. 

Now,  then,  if  distance  of  place  shall  make  diffisr- 
ence,  where  shall  be  the  bound  and  limit  of  that 
distance  ?  And  if  the  executor  may  come  after 
a  stranger's  taking  or  possessing  of  the  goods,  it 
is  mischievous  to  creditors. 

On  the  other  side,  if  it  shall  be  laid  upon  the 
executors  to  answer  for  all  the  goods  whereof  the 
testator  died  possessed,  it  will  be  mischievous  for 
them,  and  deter  them  from  taking  executorship 
upon  them  ;  since  much  purloining  may  be  eveo 

(i)  He  hath  a  constrnctive  poesession  from  the  testator'^ 
death,  the  probate  is  only  evidence  of  that  right.  Smitk  v* 
MUles^  1  Term  R.  480.  And  may  maintain  trover  for  tbem 
in  his  own  name.  3  Bac.  Abr.  58  ;  6  Mod.  181  ;  Cro.  £li>- 
377 ;  4  T.  R.  463 ;  {sed xid.  ibid.  277 ;)  7  T.  R.  358 ;  and  «ee 
Stat.  4  Ed.  3,  c.  7,  which  statute  is  equally  extended  to  B^- 
ministrators.    Cro.  £liz.  384. — (E.) 
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of  money^  jewels^  and  good«y  i>y  sorvuBts  ami 
others  about  the  testator,  or  where  these  things 
be.  I  think,  therefore,  that  if  without  any  fraud, 
collusion,  or  voluntary  conniving  on  the  part  of 
the  executors,  they  be  prevented  by  others  of  liy- 
ing  hold  on  the  testator's  goods,  so  as  that  they 
may  dispose  of  them,  especially  if  it  cannot  be 
known  by  whom  they  are  so  purloined  and  em- 
bezzled, or  if  they  be  persons  fled  or  insolvent; 
that  then  they  shall  not  stand  upon  their  acore,  as 
goods  come  to  their  hands,  in  respect  whereof 
creditors  or  legatees  shall  draw  so  muoh  from 
them,  even  out  of  their  own  goods>  as  in  other 
cases  where  they  have  no  such  excuse. 
And  of  this  mind  I  the  rather  am,  because  I  is  h.  6,  e.  t . 

3S  H  6  e  1 

find  the  whole  realm  in  parliament  taking  notice 
of  such  prevention  of  executors  coming  to  the 
goods  of  their  testator,  by  the  wrongful  act  and 
embezzlement  of  others,  without  any  default  in 
themselves.  And  in  this  case  the  Parliament  hath 
given  special  remedy,  viz.  that  writs  shall  be 
directed  to  sheriffs,  to  make  open  proclamation 
for  the  appearance  of  the  parties  delinquent  in  the 
King's  Bench  at  the  day  limited ;  and  in  default 
thereof  they  shall  be  attainted  there  of  felony,  the 
writ  being  returned,  executed,  viz.  proclamation 
made.  But  note,  that  this  proclamation  is  to  be 
made  two  market  days,  within  twelve  days  next 
after  the  delivery  of  the  writ,  and  the  last  pro- 
clamation must  be  fifteen  days  before  the  day  of 
appearance.  And  these  proclamations  must  be 
made  in  such  cities,  (boroughs,  or  places,  saith  the 


I  ■  T 
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atatotei^not  expressmg  ifHbatis  jnemt  fagi&tfae/iroid 
auch^  and'  therefore  OMsaiung,  doiifatkaBy  dMAie in 
which  theaitt of  oflbooe isx^ommitted^i  SoddiM^ 
the  hct  be  not  conunitted  withio  .tii^  iimitftirf 
some  citf,  boiough^  or  market  towHy^noireiiiiBdy  ik 
to  be  had  by  the  stfitirte;  for  tfattt  the^/ptoelE^- 
matkmi»to  be  made  upon,  market  dayi^xintthe 
place  where,  &c.  Now  besides^  .othev^plaoei^ 
even  some  boroughs,  viz.  towns  sendii^  borgefim 
to  the  Parliament,  have  no  market,  aodb  ^mA}» 
places '  within  the  act  Also .  two  ( execuloss jcmurii 
require  this  writ;  therefore  where  Ihenoisi hot 
one  executor,  no  relief  is  given  by  this  law,  til>i!at 
is  penal,  making  it  felony,  and  therefo^rerashali/oot 
be  extended  by  equity  beyond  the  words«.7  /lAfll^ 
it  extends  but  to  the  executors  of  lordsi  andip^^^ 
sons  of  good  degree,  and  only  to  tbe:lEe«|)fitei9g: 
servants  of  such  persons,  not  tO:Otheri  strang^essi 
purloining  the  goods.  But  now  who  ^bidl.b^ 
said  to  be  persons  of  good  degree^  not>  hsm^^ 
lords,  I  will  not  much  labour  to  deicid^  £, ,  the, 
rather,  because  I  have  not  heard,  nor  read»  tU^fl^i 
remembrance,  of  any  action  brought  upoa  tl^ 
statute :  but  I  think  that  good  degree^  must  •stay- 
either  at  a  knight,  being  the  lowest  dignL^,  or  .«t 
a  gentleman,  being  a  degree  of  worship,  as  els^ 
where  is  showed,  and  not  stoop  any  lower.  ,.  ,. 
And  the  said  statute  seems  in  some  sort  .to 
imply  an  opinion  this  way  which  I  incline  to,  io 
that  it  expresseth  his  purloining  to  be  an  impe- 
diment of  the  execution  of  the  will,  whereasjif  the 
executors  shall  answer  and  make  good  to  creditors 
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tnd  iegitoes  lOiit  -  of  dMxr  owb^  otiate  junct  goodly 
Bit  dMfeie.'«iibeBzledj.dieteteciition'«l  tbeiwiU  is 
ioljhitidered,  but  the  ^cecutors  are  dieamiified  in* 
iieir  ovii  priivate  value.    Yet  it  may  be  slaid,  on 
diey  othef  6ide,  tbat  some  things  given  in  speoie 
blithe /will;  such  a  piece  of  plate,  such  afifmiture- 
of  i  Hi  ibed .  or  chamber,  such  a  jewel/  may  be  pur<^ 
Imiedy  sa^that  the  legatees  can  never  have  them, 
sad^  xu^nseqneody,  the  execution  of  the  vriU  be 
Underedf  liiougfa  some  recompence  be  made  by 
Aeiexeeolsorst  but  how  these  legatees  shall  reco*^ 
ver!  recompence  in  such  cases,  for  that  legacies  are 
Hotitb/bO'  recovered  by  suit  at  the  common  law^ 
Imiist  leave  to  the  professors  of  the  common  or 
cqol^iaiv  to  inform.     But  if  the  executor  be  of 
seertt  assent  to  this  embezzlement,  whereof  even 
die'toVearance  to  sue  for  the  recovery  of  the 
tlMggi'ortbe  value  of  them  in  damages,  if  known 
whefe  they  or  the  embezzlers  be,  is  a  shrewd  evi- 
^(Me^  or  proof ;  then  shall  the  executor  be  ad* 
judged  an  haver  of  them,  and  so  stand  charged  as 
bttviiig  diem  :  for  pro  possessore  habetur  qui  dolo 
dtdk possidere (i).    And  if  in  any  case  the  taker 
bj^prevenftion  from  the  executor,  before  his  know- 
ledge (perhaps)  of  the  testator's  death,  or  at  least 
befope  his  possibility  of  repair  to  the  place  where 
the  goods  were,  to  put  them  in  sure  custody ;  if, 
I  tey,'  such  actor  keep  these  goods  from  falling 
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6y  So  if  he  hath  made  a  fraudulent  gift  of  assets,  they 
lUQ  still  render  him  liable  to  that  intent*  Cro.  Eliz.  405 ; 
3  Bbc  Abr.  58.— (E.) 
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upon  the  shoulders  of  the  executor,  they  shall 
surely  fall  upon  himself,  and  make  him  chai^ 
able  at  the  creditor's  suit,  as  an  executor  of  his 
own  wrong. 

Of  goods  lost  by,  or  gotten  from^  Executors. 

••^-  But  put  we  the  case  (for  thereunto  shall  be  <wr 

liext  step)  that  goods  come  fully  into  executors* 
possession  and  hands,  but  be  again  lost  or  gotten 
from  them  without  any  default  in  them,  shall  they 
yet  stand  answerable  out  of  their  own  estates  for 
them  {a)  ?  Surely  hereabout  two  distinctions  must 
be  made,  as  I  take  it. 

The  first  whereof  I  derive  from  our  learning 

touching  escapes  of  persons  taken  in  execution 

33  H.  6. 1.       and  imprisoned ;  if  such  be  rescued  by  alien  ene- 

7  Eiii.  by!  241.  mies,  the  sheriff  or  gaoler  shall  not  answer  out 

of  his  own  goods  for  this  debt ;  otherwise,  if  it 
be  done  by  subjects,  against  whom  remedy  is  to 
be  had  by  the  court  of  justice :  and  so  should 
I  think  it  to  be  touching  executors,  xiz.  that  if 
enemies  landing  (as  near  the  sea-coast  may  easily 
and  often  happen),  shall  take  away  cattle  or  goods 
from  an  executor,  hereby  he  shall  be  excused; 
contrariwise  ordinarily,  if  the  ereption  or  dircp- 
tion  be  by  subjects  known,  and  thereby  actionable. 
Another  difference  I  shall  think  may  probably  ^ 

(a)  Goods  taken  out  of  the  possession  of  an  executor  ai^^ 
he  hath  administered,  are  assets  in  his  hands.  5  Rep*  3^'* 
Read'i  Case^  1 1  Vin,  Abr.  230. 
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taken  firoin  the  rules  of  our  leamms:  touchiDG:  bail*  Vide  29  Ass.  p. 

98  8  £  C  Fits* 

ment*  UA.  deliver  goods  to  B.  to  keep  as  his  owo^  De'tm.ftQ.  9  e. 
(Mr  generally,  viz.  without  any  special  undertaking  c^uJ.^  Iks, 
by  B.  to  keep  them  safely,  and  without  any  money  ^' 
or  other  valuable  consideration  given  for  the  safe 
custody :  here,  if  B.  be  robbed  of  them,  he  shall 
not  make  satisfaction  to  A.  for  them :  and  so  if 
they  be  stolen  from  a  servant  or  factor.     But  if 
they  be  taken  away  by  a  known  trespasser,  not 
feloniously,    some    opinion    hath   been  that  the 
keeper  shall  make  recompence,  because  he  hath 
remedy  for  recompence  or  satisfaction  from  the 
trespasser.      Yet  of  this  latter  I  should  doubt, 
because  A.  himself,  as  well  as  B.  may  have  this 
motion  for  damages  against  the  trespasser.     Now 
an   executor  is   of  the  nature   of   such  an  one, 
having  the  custody  of  another  man's  goods ;  and 
I  have  seen  in  a  manuscript  entire,  the  writ  of  in  costodia  sua 
trespass  by  the  executor,  expressing  goods  of  the  it  is  so  in  f.  n. 
testator  in  the  custody  of  the  executor  to  be  taken    *   °^'  ^' 
from  him :  therefore  metbinks  be  should  no  other- 
wise be  charged  than  B.  to  whom  goods  were, 
as  above  is  said,  delivered  to  be  kept.     For  the 
executor  haply  shall  have  no  benefit  nor  advantage 
by  the  executorship,  all  the  goods  not  sufficing, 
perhaps,  to  pay  debts  and  legacies,  which  is  the 
state  we  most  think  of,  viz.  where  goods  want  to 
pay  debts  and  legacies ;  for  where  there  wants 
not,  the  question  needs  not  be  made.     Yet  a  ser- 
vant or  factor,  who  hath  wages  for  his  service,  is 
not  thereby  made  liable  to  satisfy  for  things  in  his 
custody  stolen,  because  he  bath  not  for  this  par- 
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ticular  custody  any  compensatioii.  So  of  ahl  cat 
eeutor,  if  perhaps  benefit  might  acciHe  to  him^i^ 
the  executorship,  as  haply  the  discharge  of  a  4di 
owing  by  himself,  &c.  Other  cases  ther^-b 
wherein  the  executor  will  stand  more  dearly  dfa 
charged.  As  if  the  testator  left  a  lease  for  yean 
estate  by  extent,  wardship,  or  other  goods,  «whertt 
he  hath  but  a  defeasible  title,  and  they  be  evictoi 
after  his  death :  so  if  he  left  a  ship  at  the  se 
with  much  goods  and  merchandizes,  which  SP 
drowned  in  the  return,  never  arriving  in  safely 
so  also  if  he  left  a  flock  of  sheep  tainted  witkttb 
rot,  which  die  shortly  after  him  :  in  none  of  tli6i 
three  cases  (doubtless)  shall  the  loss  fall  upon  lb 
executor.  But  to  put  a  case  of  more  doubt :  whi 
if  a  lease  for  years  come  to  an  executor  subject  b 
a  condition  for  payment  of  rent,  or  a  sum  ji 
gross,  and  the  executor  fails  in  pajrment,  whedie 
shall  this  loss  fall  upon  the  executor  to  be  mad 
good  to  creditors  or  legatees  out  of  his  owi 
substance  or  not  r 

To  this,  I  must  answer  by  this  distinction,  m 
If  the  executor  had  taken  the  profit  of  this  lani 
so  long  as  to  furnish  him  with  money  for  thi 
payment ;  or  if  he  had  other  goods  of  his  testator' 
in  his  hand  to  supply  the  payment;  then  it  is  hi 
default  that  the  money  is  not  paid,  and  he  mm 
YetQaare.       bear  the  smart  thereof,  otherwise  not;  for  he  i 

not  bound  to  make  payment  out  of  his  ow 
goods :  yet  he  is  a  sullen  and  unkind  execute 
who  will  not  so  do,  when  as  he  may  repay  an< 
satisfy  himself  by  the  profits  thereof  after.     Lik< 
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law,  if  tlie  executor  suffer  a  bond  of  a  hundred 
pounds  to  be  forfeit  for  not  paying  of  fifty  pounds, 
having  sufficient  in  his  hands.  So  also  of  a  re- 
cognizancey  statute  or  judgment,  defeasanced  upon 
payment  of  a  less  sum.  Yea,  I  less  doubt  of  all 
tbeae  cases,  than  of  the  forfeiture  of  the  lease  for 
years  :  for  happily  the  executor  had  time  to  have 
sold  the  lease,  and  made  money  thereof  towards 
the  payment  of  debts ;  the  omission  and  neglect 
whereof  may  be  imputed  unto  him,  as  a  default 
justly  t)ccasioiiing  recompense  to  be  by  the  law 
required  from  him.  But  perhaps,  he  may  excuse 
himself  that  he  could  not  find  a  chapman  who 
w<rald  give  him  to  the  value  thereof.  Hereunto 
yet  reason  can  easily  reply,  that  it  had  been  much 
better  to  have  sold  it  under  the  value,  than  to 
ha:ve  lost  the  whole  value,  by  exposing  or  aban- 
iooing  it  to  a  total  forfeiture. 


CHAP.   XI. 


H0#  FAR  AND  WHERE  AN  EXECUTOR,  HAVING 
A9S£Ti$,  IS  CHARGEABLE  OR  LIABLE  TO  AN 
jictlON. 

Having  considered  what  things  shall  come  to 
ei^eoutor^  and  be  assets  in  their  hands  for  the 
performance  of  the  will ;  let  us  now  consider 
^hftt  thipgs  the  executor  is  bound  to  pay,  satisfy, 
or  piriform,  and  where  not ;  where  he  is  charge- 
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able,  and  where  not ;  this  being  admitted,  that  fa^ 
hath  assets^  viz.  sufficient  wherewith  to  perform. 

Here  we  will  consider  of  these  parts. 

1.  Of  debis  by  specialty  or  record. 

2.  Of  debts  or  duties  by  contract  without  specialty. 

3.  Debts  without  either  contract  or  specialty. 

4.  Covenant  by  deed  or  specialty. 

5.  Wrongs  done  by  the  testators. 

Touching  debts  by  specialty,  which  are  the 
most  usual  and  common  obligements,  it  will  not 
be  impertinent  to  give  a  little  light  touching  tb^ 
validity  of  a  specialty,  and  the  extent  of  it  to 
executors.  The  most  doubt  will  arise  upon  bills 
and  such  writings  obligatory  made,  not  by  sen* 
yeners  or  clerks  in  common  form,  but  by  others 
otherwise,  for  haste,  or  through  simplicity.  Thus 
long  since  we  find  a  writing  made  by  A.  to  B» 

S2£.4,s2.  memorandum,  that  I  have  received  of  B.  ten 
pounds,  which  I  promise  to  pay,  &c.  This  being 
sealed  and  delivered,  was  held  a  good  obligation 
by  Brian  and  Catesby.  So  if  the  words  had  becai 
only,  I  shall  pay  to  B.  ten  pounds ;  whether  such 
words,  or  the  like,  as  covenant  or  grant  to  pay,  be 
in  the  form  of  a  bill  or  bond,  or  in  an  indenture 
or  articles,  it  is  a  sufficient  ground  for  an  action 

i9K.2,F.Det.  of  debt.     And  though  it  should  be  miswritteo, 

166 

9H.6,7.         wigint  for  vigint,  or  fitten  for  fifteen;  yet  shall  i^ 
22  El.  M*.  5.      ^6  favourably  construed,  and  held  a  good  specialty 

2  H.'  I;  ef*       ^^  ^^^^>  ^  ^^^^  ^^^^  resolved  in  these  and  lik^ 
28  H.  8.  cases ;  and  so  also  notwithstanding  false  Latin  i^ 
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!  obligation,  or  the  plural  number  for  the  sin*  Dyer ««. 
ar  number,  or  words  of  repugnancy  or  non-  vy.  19  &  u. 
se ;  yet  if  there  be  words  whereby  it  appears  7  h.'V.  u! 
t  ^.  is  a  debtor  to  B.  and  it  be  sealed  and  de-  |,"h.%^55. 
jred,   it   is  a  good  writing  obligatory;    yea,  $^„^*'5*- 
ugh  it  want  the  words  of  conclusion,  viz.  In  11  h  4,76. 
ness  whereof;    as  the  Lord  Dyer  reports   to 
re  been  resolved ;  although  the  contrary  were 
d  in  four  several  kings  times  before,  as  our 
)ks  show. 

Now  any  such  writing  obligatory  doth  de- 
Eome  or  drown  any  duty  by  contract,  because 
icialty  is  of  a  higher  nature.     So  as  if  ^.  and 

do  bargain  with  C.  to  pay  him  a  hundred 
mds  for  com  or  other  thing,  and  after  G.  take 
oe  such  writing  obligatory  as  aforesaid  of  il. 
«!  by  this  B.  is  discharged  of  the  debt,  because 
stood  charged  only  by  the  contract  which  is 
inguished  by  the  specialty. 
As  for  the  extent  and  operation  of  these  ape* 
Ities  to  and  upon  executors,  we  must  know 
i  an  executor  doth  so  represent  the  person  of 

testator,  and  is  so  included  in  him,  as  that 
jry  bond  or  covenant  by  the  testator,  made  for  §„  reservation 
irment  of  money  or  the  like,  reacheth  to  the  ""^  '■*^?^'  ^^^^  "^ 

'  •'  '  annuity. 

icutor,  although  he  be  not  named,  viz.  that  he  «8  h.  b. 
ik  not   covenant  for  nor   bind  him   and   his  47  e.  3, 2«. ' 
scutors  by  express  words  (a);  and  yet  the  heir  ioh!7,'«8.' 


[n)  The  executors  do  more  actually  represent  the  person 
&e  tesutor  than  the  heir  doth  the  ancestor ;  for  if  a  man 
t&th  himself,  his  executors  are  bound,  though  they  be  not 
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No  ■BBtion  of 
oxeeilor  in  the 

bediMfed. 


9H.6»f/ll. 
%l  H.  4,  6. 9t. 
Othenriaeof  a 
gvuditn  in 
cage*  be  it  out 
of  tboitat 
W.  f,c.ll»at 
credo. 
Co.  1. 10, 105. 
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not  named  is  not  bound,  though  there  be  neyer  so 
great  assets  or  land  descend  unto  him. 

Now  touching  debts  upon  record  much  need 
not  to  be  said  (except  of  those  by  8tat«  merdkaot); 
for  to  debts  and  damages  already  reoovM^ 
against  the  testator,  and  to  debts  by  recogniiMe^ 
the  executor's  liableness  is  somewhat  deair  lii 
conspicuous.  ■  Yet  other  inferior  debts  upon  i^ 
cord  may  fitly  be  thought  of  as  issuf^  forfeiledl 
fines  imposed  by  justices  at  Westm.  o»  at  uaiiaii 
quarter-sessions,  commissions  of  sewers  or  iMllik* 
rupts,  by  stewards  in  leets,  or  the  like ;  for  jV 
these  are  debts  of  record,  which  executors  sbn4 
charged  withal  (i).  So  also  if  the  testator  weiB 
before  auditors  found  in  arrearages  of  aocMUt, 
being  a  bailiff  or  receiver ;  for  these  audito»aR 
by  statute  judges  of  record :  but  if  the  accoont 
were  made  only  before  the  party  to  whom  the 
an^earages  pertained,  or  but  before  one  auditor 
only,  it  is  out  of  the  statute,  which  speak*  of  ae- 


named;  but  so  it  is  not  of  the  heir;  and  so  of  gdminiatnii^i 
and  ordinary  also,     i  Inst,  sog,  a. 

And  though  the  executor  be  not  named,  yet  the  law  tf* 
points  him  to  receive  money  due  or  owing  to  the  testiUv: 
but  so  doth  not  the  law  appoint  the  heir  to  receive  the  motltj 
unless  he  be  named,    i  Inst.  210,  a;  209,  b. 

The  heir  being  forced  to  pay  the  debt  of  hia  aoCMtniriS 
bond,  shall  be  reimbursed  by  the  executors  as  far  as  thtfti* 
personal  assets.  Ca.  in  Ch.  74,  Armitage  ▼.  Meicaff;  1  Ct* 
Ca.  74 ;  Pass.  1 8  Car.  2 ;  s  Ch.  Ca.  5 — (C.) 


Ci)  11  Vin.  Abr.  2/8;   a  Vem.  750;   S.  C.  1  F.  Wi"** 
334.-<E.) 
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B  before  auditors  in  tbe  plural  number  (^r)  ; 

ore  the  executor .  not  chargeablei   because 

---  -        ■  ,1 

Sjr  die  common  law  executors  could  not  have  an  actioB 
(Nml  in  respect  of  the  privity  of  the  account.  But 
^estm.  s,  c.  23,  giveth  an  action  of  account  to  «x- 
i;  ptat  35  Ed.  3,  c.  5,  to  executors  of  executors;  and 
I  Ed.  3,  c  11,  to  administrators.  Executors  of  the 
tant  chargeable  to  the  King  by  his  prerogative  in 
of  account;  but  it  is  otherwise  in  die  case  of  a 
n  person,  1 1  Rep.  Earl  qf  Devonshire*^  Case. 
executor  is  not  chargeable  in  an  account  where  he 
be  charged  in  detinue ;  for  that  nothing  came  to  his 

nor  ill  account,  where  the  testator  was  not  bound  to 

account,  although  to  the  King.  11  Rep.  Earl  of 
Mrt*s  Can* 

^estm.  9,  c.  S3 ;  13  Ed.  1,  executors  shall  have  a  writ 
nmti  and  like  action  and  process  in  the  same  writ  as 
wtator  should  if  he  had  lived.  By  25  Ed.  3,  stat  5, 
m  of  executors  shall  have  actions  of  debt,  account, 
goods  carried  away  of  the  first  testator's,  and  cxecu- 
Btatates-merchantf  and  recognizance,  made  unto  him, 
•  iball  answer  to  others  so  far  as  they  shall  recover  of 
t  testator's  goods,  as  the  first  executors  should  have 

By  31  Ed.  3,  c.  11,  administrators  to  have  an  action 
land  and  recover,  &c.;  and  shall  answer  to  others, 
the  same  manner  as  executors,  &c. 
ith  been  attempted  in  parliament  to  give  an  action  of 
it  against  the  executors  of  a  guardian  in  socage,  but 
:ould  be  effected.  1  Inst.  90,  B. 
egard  of  the  length  of  time,  and  the  loss  of  books 

the  defendant  had  sworn  by  his  answer),  it  was 
dy  the  defendant  should  not  be  charged  in  the  account 
re  than  according  to  his  own  oath  what  was  made,  or 
remember  or  believe  was  made,  by  sale  of  those  goods : 
accountant  having  lost  his  papers  by  no  fault  of  his 
ball  not  be  charged  beyond  his  own  oath.  Yet  a  sur- 
factor  was  to  account  for  \vhat  was  made  by  himself  or 

R 
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testator  nHght  wage  his  law  iu  those^caMs,  not  in 
Reformer. 


*••■ 


See  S.  P.  God-  co-factor ;    and  in  some  cue  tn  account  Ket  agiuut  de 

dTJ,  Ls^erio  ®*®cutrix  for  the  deceased  factor.     Ca.  in  Ch.  lay,  lO, 

G.  3.  3  Wilson  HoUtcoM  v.  Rtx)ers» 

in  c.  B.  Jq  ^I^^  ^^^^  Stofvod  V.  Loi?^,  executor  to  George  Long,  & 

lord  keeper  declared,  that  if  the  deffendant^s  counsel  had'ik 
oflered  to  account  he  would  not  have  ordered  the  deAfndiiit 
to  account ;  for  that  all  the  money  receiyed  by  the  pcate 
was  pardoned  by  the  act  of  oblivion.  Ca.  in  Ch.  173,  S^oud 
y.  Long. 

Plea  of  account  stated,  overruled,  although  llie  ddfl^ilmt 
was  but  an  executor,  and  pleaded,  that  he  knbw^not  1]iD#'to 
accoant ;  but  this  was  upon  iull  proof  that  iOoL  wais  ouoiCtid 
in  the  account,  being  paid  by  his  servant,  and  entered  ia  Ab 
book,  which  he  then  had  not«  27  Car.  2 ;  Wright  and  Cptsp>) 
1  Ch.  Ca.  262;  Nel.  Ch.  Rep.  431,  S.  P,;  a  CK.  Ca.  iji 
S.  P. 

Account  lies  not  againgt  executors  or  administfatori^  Vb- 
cause  they  are  not  privy  to  the  accounts ;  and  a  detinue  UcA 
not  for  money  numbered,  because  one  penny  may  not  be 
known  from  another ;  and  the  testator  might  not  wage  btf 
law  against  a  bill,  being  sealed  and  delivered  as  a  deed. 

It  is  clear  law,  that  no  action  of  account  Heth' against  im 
executor  or  administrator,  for  the  law  doth  not  intend  then 
to  be  privies  to  the  account. 

.  Account  lay  not  against  executors  for  three  causes.  Ei^ 
for  want  of  privity,  and  for  that  he  never  was  in'possetfitD 
pf  the  land,  nor  took  any  profits  of  it,  &c.     Dyer,  f.  977) 

pl-  59. 

^7  4^5  ^ni^«  c*  16*  actions  of  account  may  be  broig^^ 
against  the  executors  and  administrators  of  eveiy  <guaidm 
bailiff,  and  receiver,  and  by  one  joint-tenant  ainl  tensDt  i* 
common,  his  executors  and  administrators,  against  the  otheTi 
as  bailiff  for  receiving  more  than  his  share,  and  against  tsSi 
executors  and  administrators;  but  generally  tnattiM  of-il^ 
couift  are  most  proper  in  equity* — (C.)  ' 
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And  whereas  exception  was  before  made  of  a 
ebt  by  statdte^merchant,  it  was  bj  reason  that 
leLoiil  Brook  tells  us,  that  if  the  conusor  in 
lit  case  be  returned  deieid,  bo  remedy  appeareth 
nr  the  conusee  to  have  execution  of  the  goods 
r  the  conusor,  but  only  of  his  lands.  If  diis  36  h.  8,  Br. 
Mmid  be  thus,  it  w^re  a  very  mischievous  case : 
t  many  bound  in  statutes  have  no  lands,  but 
ines,  and  goods  of  great  value,  and  if  by  their 
eath  dieir  goods  and  chattels  should  be  set  free 
Qm  this  statute,  and  the  creditor  without  remedy> 
16  law  were  defective :  and  it  were  so  much  the 
MMre  strange  in  this  case,  because  the  statutes  of 
lomell  and  Mercatoribus  seem  to  pitch  princi*  Acton. 
ally  upon  goods,  and  to  tend  unto  assurance 
ctween  merchants,  who  usually  are  not  landed 
enr  But  that  the  law  doth  give  remedy  in 
ich  case,  as  well  against  the  goods  as  lands  of 
le  deceased  conusor,  appears  by  the  resolution 
r  late  made  in  what  order  and  precedence  statutes 
re  to  be  satisfied  by  executors,  as  after  we  shall 

f  Debts  by  Contract  without  Deedj  as  Leases, 

Parol f  8^c. 

.Contracts  are  of  divers  kinds ;  and  we  will 

egm  wiUi  those  in  the  realty  as  most  worthy^ 

t  therefore  one  be  lessee  for  years  or  for  life, 

vi&put  any  indenture  or  deed  (as  he  may  be),  sih.6,i. 

I^ifhis  rent  being  behind^  he  dieth;  now  is  the  44£.*9'5/ 

^ecutor  liable  to  the  payment  of  this  req^t  without  ^  ^  ^  ^'* 

u  2 
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14  H.  7, 4^  per  any  Specialty  (a),  for  that  his  testator,  Jf^he  luri 
8E.  Dy.ur.  been  sued  in  bis  lifetime^  could  not  liaveirsgei 

bis  law.     But  if  the  lessee  tor  years  in  iiis  'rtik^ 

time  sell  or  grant  away  bis  term  or  leasee  ahbiMi|^ 

SiCmi*^b1ui^  be  still  lie  at  the  stake  for  the  rent  to  'groir  dw 

after,  until  the  lessor  accept  the  assignee  forhii 

tenant;  yet  if  the  lessee  die,  his  executor -Adl 

not  be  charged  for  any  rent  due  after  the^  dealb 

of  bis  testator.    But  what  if  the  lessee  do  ^  net 

alien  or  assign  his  term,  but  die  thereof  possessed 

Or.&stad.i)ei.  and  the  executor,  perceiving  the  land  not<ls'b9 

B.^'iof"   "**  worth  the  rent,  waiveth  the  same,  3ret  the  leBW 

i&Tik/w/'     ^^'^  °o^  ^^^^^  thereinto,  nor  intermeddle  th^e- 

ul\^'       "^ith,  whether  may  he  yet  charge,  the  execDtor 

with  the  rent  during  the  term  ?  I  answer,  that  if 
be  bath  assets,  that  is  sufikient  for  payaenlf  of 
this  and  other  debts,  he  cannot  waive  this  leasee 
bot  shall  be  tied  to  answer  this  rent,  though  m^ 
more  than  the  land  is  worth,  for  the  takmg  of  tlril 
lease  is  much  of  the  nature  of  an  obligatidti  to 
pay  money :  yet  because  it  is  yeariy  execuMyi 
the  executor  may  waive  it,  in  case  bis  testator^f 


(a)  But  in  debt  for  rent»  and  the  acticm  laid  in  Lcndoa, 
supposing  the  lease  to  be  made  there  of  lands  ia  Oz&rdihir^ 
and  that  lessee  entered  and  died,  and  the  defendant  ^tsM 
as  executor,  and  brought  the  action  in  the  debet  and  detkfet; 
and  upon  demurrer  upon  the  declaration,  jadgmefit  agNBSt 
tlie  plaiotiff :  for  although  that  the  defendant  is^i^e4'ai:is> 
eculor,  he  is  charged  as  assignee  ia  the  debet  ad4  4H^ 
Ujpon  the  privity  of  the  estate,  not  upon  the  pTMty:ilt  t^^ 
tract ;  and  the  action  ought  to  be  brought  w}m^  the  blA' 
licth.    Lev.  «,  p.  8o,  Cormd  t.  LUsef.^iC) 
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I    ■     • 


^  will  not  sixpply  and  bear  that  loss.  But 
if  tkere  be  assets  to  bear  this  yeariy  loss  for 
jrears,  but  not  during^  the  whole  term?  I 
in  this  case  the  executor  must  pay  the  rent 
1^  as  these  assets  will  hold  out,  and  then 
waive  the  possession,  giving  notice  to  the 
sioner.  And  this  I  think  he  may  do  well 
^b)  notwithstanding  his  occupation  of  the 
divers  years  after  the  testator's  death,  be- 
I  that  was  not  voluntary,  but  as  of  necessity  : 
lis  I  leave  as  a  quarCy  to  be  well  advised  of 
g^ood  counsel. 

V 

■  ».■ 

Of  Contracts  Personal. 

H£R£  the  testator  might  wage  his  law,:  there 

ction  lieth  not  against  the  executor,  as  hath 

touched  {a) :  therefore  he  is  not  chai^^ble 

action  of  debt  upon  a  simple  contract,  as  by 

n  of  this  or  that,  to  his  testator ;  yet,  though  ^^  '^  s,  is. 

oe  the  inheritance  of  land  which  was  sold,  so  Except  bjsqip 

^  sale  were  without  deed,  or  though  by  deed,  EJl^tq^r.  So 

D^t  lies  not  against  an  administrator  upon  an  arbi- 
li  made  between  the  plaintiff  and  the  intestate  in 
\t  because  the  intestate  might  have  waged  his  law. 
[O  El. ;  BawT^er  v.  Garland^  Cro.  El.  6oo. 
an  action  against  executors  upon  assumpsit  of  the 
r,  the  plaintiff  need  not  aver,  that  the  defehdiant  hath 
■to  pay  legacies  or  debts,  for  that  shall  come  on  the 
liiit*ft  part ;  for  the  law  intendeth  that  every  one  will  in 
Ig^of  his  conscience  leave  assets  to  pay  aU  his  debts, 
lie  ought  to  pay  to  any  one.    g  Rep.  87-^-go^  Fimkan's 

»3 


e  King's  dtbt  yef  if  DO  counterpart  were  under  the  hatid  of  Im 
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the 

Co... ^, ..  ^w,— 

So't^^ooii^i  to  whom  tiie  sale  was  made.  And  the  castam  ef 
^f^M.sih  London  to  the  contrary,  viz.  that  an  ^actim  of 
BaVb/a!^  ^^^  should  be  maintained  against  eE^cntors  upon 
iEL^Xlfi  *  contract,  was  held  void,  at  least  no  good  jAea 
find  in  mj  re.  agauist  Other  cTeditors,  that  such  a  debt  was 
BotCo.i.5,f.  recovered  against  the  executor,  or  paid  by  him; 
trariij  re|!l>rted'.  &^  wos  towards  the  later  end  of  the  late  Queea  s 
D^uwr/^*  time  resolved,  though  in  the  beginning  of  her 
lo^V^s!  ^^^  ^^  ^^  ^  demurrer.  Yea>  though  such  a 
15  &  4^  16.  debt  grew  for  the  most  necessary  thing,  vit.  meat 
19  h!  6.116.  and  drink,  which  bindeth  even  an  infant  to  {Ay- 
common  luStitr  ment,  yet  will  it  not  charge  the  executor  of  a 

he  loieth  his      coutract  was  ouly  by  word :  for  where  the  testator 

debt  bj  hit  ^      J 

death.  puttcth  his  scal  to  any  deed  or  writii^  made  upon 

isk'4^  S3,  such  said,  this  is  more  than  a  simple  contract,  and 

^!u!L^t^tt(^  tek^h  from  the  vendee  his  wager  of  law,  and  so 

bSi^^wV"  <^^argeth  the  executor.     But  if  the  testator  leal 

deed.  iB  H.s.  but  uuto  a  tail  or  tally  with  scotches,  eipressiiifr  a 

0m9.  debt^  this  19  no  such  specialty  as  shall  charge 

CD!«b!9.i7.  executors.    Yet  in  some  cases  without  any  seal 

Pinchon'sCate.  j^j  jjj  |.jjg  exccutor  is  chargeable.     But  although 

no  action  of  debt  lieth  against  the  executor  upon 
such  a  simple  contract,  yet  may  the  creditor  in 
that  case  maintain  an  action  upon  the  case, 
grounded  upon  the  assumption  implied  (a),  though 
not  expressed,  as  now  standeth  resolved  by  all 


(a)  By  aasumpflit  of  the  testator  to  pay  a  debt,  or  du^,  aa 
action  upon  the  case  lieth  against  the  executon.  10  B^ 
77,  Lovies's  Coftf.— (C.) 


>      TL 

•;      (ji 
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Jb^  judges  of  all  the  courts  at  Westminster,  though 
gierelofp^re  there  hath  beea  much  difference  of 
pillion  thereabout.  And  indeed,  thus  the  ex- 
Ifcutor  is  charged  in  matter  for  a  simple  contract, 
tljipugi^  not  in  manner  of  a  diebt,  but  as  for  b;;each 
(Xf«;promise,  qiaking  recompense  in  damages,  in- 
stead pf  the  debt  (a).  And  the  qhief  rqason  for  *  H.  4, 14. 
if,  ,iS|  because  the  testator  could  not  have  waged  , .  { 

lus  law  in  this  action  upon  the  case  against  him-        a/...'*'  -' 
scjjjf,  though  in  debt  he  might    Where  the  testator 
jnstaineth  servants  in  husbandry,  or  otherwise^  and 
djj^h,  there  being  wages  due  to  these  so  retained ; 
tbe.  executor  is  liable  to  an  action  of  debt  for  the  *H.6^i.8p 
9fime,  by  reason  that  the  parties  were  compellable 
bjT;  statute  thus  to  serve,  and  therefore  the  testator 
Gipyald  not  have  waged  his  law:  but  in  case,  of 
slants  not  compellable,  as  waiters  or  serv.^Qg-  so  sii««,  f  u. 
men   as  we  call   them,  no  action  pf  det^^i  li^h  warbyeomMct. 
against   the   executor   for   their  wages,    though 
against  the  testator  himself  it  doth ;  for  the  con- 
ti^^  is  sufficient  to  charge  him  who  made  it^ 
See  of  Account,  after. 


■'.  • 


,ti 


-LLk. 


ia**^-Ma4>«^ 


I  I 


(a)  But  a  man  may  not  gue  an  executor  and  another 
JMDtly ;  for  the  one  iB  to  be  charged  de  bonis  iestatoris,  the 
^fter  de  bonis  propriiu  And  judgment  was  given  for  the 
pbintiff.    Lev.  a,  p.  228,  Hatf,  &c.  v.  Hu§miu^(fi.) 
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Where  Executors  shall  be  charged^  without  ei 

Contract  oir  Specialty.  *'!*' 

tr  K.  tf»i.  Where  a  prisoner  oweth  money  to  a  gaoler-K 

oLw^9lt.87.  Iceeper  of  a  prison  for  his  diet  or  TtcCuals^  an 
No.  Nt.  Br.  <li^th^  his  executors  shall  be  chargeable  for  ^ 
131.  a.  debt,  because  it  is  for  the  commonwealth  to  hai 

He  iDiiit  have «        .  ••!>*•■■• 

libtnta  aiM.     pnsouers  kept,  which  cannot  be  without  ^anorani 

them  victuals  {a).    Also  where  one  hath  a  pata 

or  tally  of  the  Exchequer,  to  receive  moaey>>< 

some  customer,  receiver,  or  other  officer  of  ik 

■'Y*  ••;       Crown,  and  delivereth  it  to  him,  he  then  hafiii 

money  of  the  King's  in  his  hands :  if  be  pay  tti 

the   same,    but  die,    his   executor   shall    stan 

9r^.<^.4b.     chai^able  with  the  payment  thereof     Sa  ft 

*^'^^^_  arrearages  of  account  before  auditors,  if  moi 

ijulii)^'^      than  one,  but  this  is  debt  of  record  in  law« 

ipa6^t4^t5.      So  if  any  lord  of  free  tenants  doth  levy  aid  c 

8^'  -^    1      them  for  the  marriage  of  his  eldest  daughter,  an 

Lib!ii^.it«fb.  ^®  ^^^^  before  she  be  married,  she  may  recovi 

,  ■  ■ — , — — — ■  .     .ti.tii 

(a)  But  the  Lieutenant  of  the  Tower  may  bring  his  actio 
against  the  executors  of  a  prisoner  for  treason  dying  them 
for  the  meat  and  drink  provided  for  such  prisoner.  Hi 
like  of  any  other  gaoler ;  for  the  gaoler  is  bound  to  find  mei 
and  drink  for  his  prisoner,  and  in  such  case  the  prisonc 
cannot  wage  his  law.    Co.  Litt.  395,  a ;  Pofrii.  137. 

The  like  difference  is  between  a  labourer,  and  iinmer  ( 
bodes;  for  the  labourer  is  compellable  to  serve,  but  tfa 
limner  not ;  and  therefore  it  was  his  &ult  he  did  not  take 
specialty  upon  his  agreement  Coke's  9  Rep.  88,  Pinchon 
Case.  But  actions  upon  tlie  case  sur  assumpsit  do  wdl  li 
against  executors.    IbitL  90. -^C.) 
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this  money  by  an  action  of  debt  against  his  ex- 
ecutor: but  this  is  by  virtue  of  a  statute.     There 
is  a  precedent,  in  the  book  of  entries,  of  an  action 
of  debt  against  the  executor  of  an  heir,  by  which 
it  seema  that  a  man  binding  himself  and  his 
heirs,  and  learing  assets,  the  heir  taking  the  profit- 
becomes  so  a  debtor,  that  his  executor  shall  bei 
charged.     And  in  the  Register  there  is  a  writ 
against  the  executors  of  the  guardian  of  the         isMywi 
spirituallies  of  the  Archbishop  of  York,  for  thef 
debt  of  JB.  who  died  intestate,  and  whose  goods 
cane  to  the  hand  of  the  said  guardian,  viz.  the 
Dean  of  York.     In  allowance  whereof,  there  is  a  .B«g.orig.p  i4i. 
iH^  added  of  the  like  writ,  brought  in  King  «n  Court  Amio 
Richard  the  Second,  his  time,  and  that  then  a  ditqae'reraUM 
precedent  was  alleged  of  such  a  writ  in  Kin^  STlwSi  *^' 
Edward  the  Second,  his  time,  arainst  the  execu-  ^k-»«'9p»-  >; 
tors  of  an  ordinary,  and  that  they  were  enforced  Robert  d<  p. 
to  answer  unto  it     So  is  the  opmion  of  irew,  m  w^^imeis^x 
the  time  of  Edward  the  Third.    But  Aid.  opposeth  "w^™  d^'  . 
him.     Also,   the  rationabili  parte  honor um^   by  J^SuZ* 
custom,  in  some  places  is  maintainable  for  the  ^^]^'^ 
^ife  and  children  against  the  executor.     But  no  ^iti.  e.%  rr. 

_  ..  -,  1-^1  •  SceCo.LibJntr# 

action  of  account  lieth  against  executors,  except  564.  Such 
for  the  King.     More  hereof,  tit.  Wrong.  ^^^  *"  ^"^- 

Qf  Cffoenant  charging  Executors. 

We  have  already  touched  upon  covenants,  in  inter  Andrews 
part,  niz.  where  they  be  expressly  for  payment  of  droiter'S^ 
nioney,  showing  them  to  be  in  law^  bonds,  that 
^X  writings  obligatory,  whereupon  an  action  of 
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debt  may  be  brought  as  well  as  an   aptioa  df 

covenant,  though  the  words  of  the  deed  bear  ,^ 

sound  and  phrase  of  a  covenant.     YetiWiSOipi^ 

cases  no  action  of  debt  lieth  upon  a  cove]»l^ft  to 

pay  money :  as  if  ^.  covenant  that  his  e^eci;^ 

shall  within  a  year,  or  such  a  time,  after  hia.4/e^ 

pay  ten  pounds  to  B. ;  now  for  that  no  actiQii;^ 

debt  was  maintainable  against  A.  himselfi  i(  li^Jth 

Paaeh.  S3  £L     ^^^  agaiust  his  exccutor,  but  only  an  action,  .-of 

A^^'in^      covenant,  as  was  held  in  the  late  Queer's  tiYi^q. 

Com.Bft.  Qu«re  So  if  the  coveuaut  be  conditionalu  as  thus;,  tjutt 

If  both  be  to  be     ,  .     ^r^  ^  .     -r*  rr- 

dune  bjr  the  CO-  that  if  C  do  uot  pay  to  jB.  ten  pounds,  tb^Bt,^. 
ioi.ifiil)trive,  will  pay  it:  and  so  also,  perhaps,  if  thecqv^aot 
b  FLm>tVCMe.  be  in  the  disjunctive,  viz.  to  do  such  an  aQt,.  oc.^ 
SLrdh"c!^l.  P^y  ^^  pounds:  now  if  the  act  be  not  done,  jpt 
naiit  to  pay  the  qq  actiou  of  debt  licth  for  the  money,  but  only 

quit-rent,  divert  ^'  *  ' 

justices  tiiougbt  an  actiou  of  covenant     But  now  let  us  come  to 

the eiecutoriiot     .  ^  i  t  *   i       r  ■-• 

nouMd  was  net  the  cascs  of  mere  covenants,  and  see  whica  oi 
acM.  '07.114!  them  will  charge  an  executor,  and  which  not.  .,  If 
w^S'iHr^!*  *  lessee  for  years  covenants  to  repair  the  build- 
Pnich.38£i.in  ings,  or  to  pay  the  quit-rents  issuing  out  of  the 

land  let,  there  is  little  doubt  but  the  executpr,  to 
whom  the  term  cometh,  must  as  welli.as  li|is 
testator  perform  that  covenant,  although  he  di4 
not  covenant  for  him  and  his  executors.  An4 
yet  of  these  cases  doubt  hath  been  :  and  touching 
the  latter,  viz.  of  paying  quit-rents,  divers  justices 
in  Queen  Mary's  time  were  of  opinion,  that  it 
was  a  thing  so  personal,  that  it  died  with  the 
person,  and  did  not  charge  the  executory;  qpr 
is  there  any  contrary  opinion  expressed  in  the 
booL     And  since  that  time,  viz.  towards  tlie  end 
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lueen  Elizabeth's  reign,  in  the  actioa  of  covch  Co.i.^f.i4« 
I  between  the  Dean  and  Canons  of  Windsor 
Hide,  touching  reparations,  at  the  first  much 
ion  was,  &at  only  the  person  covenanting 
tied  to  this  perfcM'mance ;  but  after  it  was 
Ived,  that  that  covenant  did  run  with  the 
be,  and  so  both  executor  and  assignee  were 
id  to  performance.  But  in  that  case  it  was  ResoUed  p.  39 
by  Popham,  chief  justice,  that  if  the  covenant  adjidgedtmJL 
been  to  do  a  collateral  act,  neither  the  ex-  ^^^■^^ 
JOT  nor  the  assignee  had  been  tied  thereby: 
therefore  where  a  lessee  for  years  covenants 
in  such  a  time  to  build  a  new  house  upon 
land,  and  dies  before  that  time  expired,  I 
bt  whether  the  executor  be  bound  to  perform 
or  not,  although  it  do  concern  the  land  let, 
s  perhaps  the  rent  or  fine  was  the  less,  in 
ect  of  this  charge  of  new  structure  or  build- 
;  which  is  a  great  reason  that  the  executor, 
tgh  not  named,  should  be  tied  to  the  perform- 
^  But  if  the  covenant  had  been  to  build  a 
se  elsewhere  than  upon  the  land  let,  or  to  do 
other  collateral  thing,  not  pertinent  to  the 
;  let,  it  is  clear  the  executors  were  not  bouod 
erform  it.  And  yet,  in  those  cases,  if  there 
t  a  breach  or  non-performance  in  the  testator's 
time,  as  that  the  time  of  performance  were 
Ted  before  his  death,  then  it  is  clear  the  ex- 
ors  were  bound  to  yield  recompense  by  way 
amages,  recoverable  in  an  action  of  covenant, 
K)th  Shelly  and  Fitzherbert  agreed:  and  so  Tr.tsH. a 
did  the  Lord  Popham  agree,  in  the  said  case    ^^' 
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There  wns  a  of  HidCy  as  I  find  in  my  own  report  of  thact  c 
upon  the  land  though  in  the  Lord  Coke,  reporting  only  the  p 
Bddus'seem^^  in  question,  that  be  not  mentioned.  Now  ^k 
opw^?*"'^     consider  of  the  case  where  there  is  no  exp 

covenant  at  all,  so  much  as  for  the  lessor  him 

but  only  a  covenant  implied,  or  covenant = in  , 

as  we  call  it     As  if  lessee  for  life  make-  a  I 

foryearSy  and  die  within  the  term^  so  as  the  k 

JI.8&9  El.     is  evicted  by  him  in  reversion  and  remainder. 

M.'ru9Eiu.  this  case  it  was  resolved,  in  the  late  Queen's  i 

stTlH^bam  &    ^y  ^^ree  judges,  viz.  Walsh,  Brown,  and  S 

^*^**""  that  by  this  covenant  in  law  the  executors  i 

not  chargeable ;  and  in  the  same  case,  theil 

Dyer  sets  down  another  resolution  to  the*  s: 

effect.     But  Master  Sergeant  Bendloes,  repoi? 

this  later  case  to  be  of  a  lease  made  by  tei 

in  tail  (a),  viz.  before  the  statute  of  32  Henry  v( 

not  warrantable  by  it,  sets  down  the  opinion  4 

Tr.ssEiii.       trarily,  xnz.  that  the  action   was    maintain 

Broderid'ge  and  agaiust  the  exccutors.     This  may  serve  for 

"*    ''  stance,  the  like  being  in  any  other  case  where 

lessor  hath  not  a  good  and  a  firm  title,  but  ] 

haps  subject  to  a  condition,  or  other  evictioti] 

as  the  lessee  cannot  enjoy  the  land  according 

his  lease. 

But  this  must  be  so  understood,  that  no  evie 
or  breach  of  covenant  is  in  the  life  of  the  test! 


(a)  By  32  H.  8, 28,  tenant  In  tail  may  by  lease  for  Xw^ 
one  years,  or  three  lives,  bind  the  issues  in  taD,  but  not 
in  reversion  or  remainder;  but  several  things  are  tc 
observed  in  making  the  lease.— (C.)  .; 
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knnself ;  for  if  that  be,  there  is  no  question  but  .  .  V 
Afefttecutdr  stands  chargeable:  and  therefore  if  ' 
Me  make  a  lease  of  land  by  deed  wherein  hef 
hatt' nothing,  this  covenant  is  perhaps  presently 
bftfkM;  'and  though  the  lessor  die  before  an 
BMfon  of  cotenant  brought,  it  will  be  maintainable 
ligitihst  his  executor,  though  no  express  covenant; 
Ttris  is  vseful  to  be  known,  though  in  these  day^ 
Aere  be  few  leases  so  made,  without  express 
oM(teanC,   and  the  executors  also  named.     And  NoH*  and 

_*:    .  ,      1  •  •  1  ^    •  Aiidcrt  Case.' 

wli^  thiere  is   a  special  covenant  m   express 
iHstts,  it  doth  qualify  the  covenant  implied :  so 
air^alUiough  words  of  demise  and  grant  tie  the  Trin.4tEibe- 
tefttop  to  a  general  warranty  of  the  title  against  jam»  40^80. 
dl  laen,  yet  it  being  after  covenanted  that  the  *  ^**'  ^^' 
Itiiiee  shall  enjoy  against  the  lessor  and  his  heirs, 
(^'f(galihst  all   claiming  under  him   or  his  an- 
c*tort  (a) ;  now  no  eviction  by  or  under  any  other 
tWi  gtreth  cause  of  action,  or  bindeth  the  lessor 
w  his  executor  to  make  recompense. 


1 . 


Of  Wrongs   done    by    Testators,    and    whether 
^'  Executors  be  liable  to  Amends. 

'liAifruoyGu  executors  do  represent  the  persons  Batineqoity 
ofntt^*  testators,  yet,  if  the  testator  oommit  any  an  exac^/ia 

(a)  An  express  warranty  cannot  be  created  by  will ;  for  a 
^Ia  "writing  is  no  deed.  But  if  a  man  devise  lands  for  life, 
^te  tail,  reserving  a  rent,  the  devisee  shall  take  advantage 
<^iUs=  wtt^rah^  in  law,  albeit  the  ancestor  was  not  bounden. 
» Intt.  3«6,  a.-(C.) 


:  <... 
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liftUeforftoj  tresposs  opoti  the  goods  of  another,  orupon  liift 
done  ^  hlTez-  person  OF  lands,  no  action  lieth  for  thii  ngtiAlt 
S^°^nall^;i**'   *^  executor;  for  actio  per^onaUe  moritur  am 

rhteTdi^ ?fiih  P^^^^^  (fl)^  ^^  ^^  *  sheriff,  gaoler,  or  loeepeT  ^ 
theeiecutor.      prison  suffer  One  in  eKecution  for  delMor  damaMl 

SCh.  C«.S17.     f  /IN     ^1.  1     1         1         4  1 

4iAti.p.i5.  to  escape  <6),  though  hereby  the  partjr  at  wbo«e 
ritt.'ii74.  suit  the  execution  was  be  entitled  to  an  aciio^ 
c..i.9,f.r8,a.  ^^  jyj  action  upon  the  case  against  «uch  offieei* 

by  the  common  law,  and  by  statute  an  action  0f 
debt;  yet  if  he  so  suffering  die,  &r  that  mdk 
sufferance  was  a  wrong  of  the  nature  oi  a  treepMii 
no  action  lieth  against  his  exeeutor  for  Ihe  flfefMi 
And  upon  the  same  reason,  as  I  presume,  Horn 
carry  away  his  corn  and  hay*  without  setting  out 
the  tenth,  although  the  treble  valu0(c)  be  rs^- 
coverable  against  him  in  an  action  of  debt^  •  jf^ 
if  he  iHie  before  such  recovery,  the  action  isgont^ 
and  lieth  not  against  his  executor;  no,  not  al» 


(a)  But  if  any  person  by  recommending  an  officer  to  the 
King,  or  otherwise,  be  a  means  or  instrument  of  loss  or 
damage  to  the  King,  he,  his  heirs,  executors,  and  bAiA 
nistraton,  shall  be  diargeable  to  the  King  for  sadk  dua^ 
sustained.    1 1  Rep.  91, 92,  Earl  ^DeDomhir^s  Ca4«i;-*{C.) 


(fi)  Upon  an  escape,  debt  lies  not  against  the  heir  nor 
executors:  for  it  is  a  trespass,  qtue  mordur  cum  p&nomtu 
Dyer,  S71  and  322 ;  fi  Bac.  Abr.  245;  Show.  276;  51  Ma^ 

145. 

Action  for  an  escape  lieth  not  against  the  gaoler^s  ex- 
ecutors, because  it  is  a  trespass,    fl  Inst.  382. 

The  heir  or  executors,  according  to  the  case^  shall  have  a 
writ  of  error  upon  a  bill  of  exception.    2  Inst.  427* 

(c)  This  treble  value  is  by  2  &  3  Ed,  6,  a  13.^(0      > 
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though  die  testator  were  a  lessee  for  years,  so  as 
UsMtate  <»me  to  hib  executor. 

Like  law  in  other  penal  statatee:  as,  for 
ittitsting  one  •  at  the  suit  of  J.  S.  without  his 
fnvitjr  or  assent  (d^) ;  or  for  not  appearing  as  a 
vitMss;  being  served  with  a  subpcena,  and  having 
cbtrges  tendered,  and  many  like.  Yea,  if  a 
fosiee  for  years  commit  waste  and  die,  no  action 
ibth  against  the  executor  for  this  waste ;  for  all 
Acse  cases  are  within  the  rule  of  actio  perstmaUs 
imitmr  cuTli  persona:  and  many  other  like  cases 
aiglit  be  put,  but  these  may  suffice.  Yet  if  a 
fkirscm, .  vicar,  or  other  spiritual  or  ecclesiastical 
person  do  suffer  a  ruin  or  decay  of  the  houses  or 
fanildings  upon  his  such  spiritual  benefice  or  pro- 
>ntion,  and  dieth,  his  executors  are  liable,  by 
t^  ^ifittial  or  ecclesiastical  law,  to  the  repairing 
<tf  such  spoil  or  decay.  And  because  some  use 
fraudulently  to  grant  away  their  goods,  so  as 
nothing  shall  be  left  to  their  executors,  it  was 
enacted,  temp.  Elizabeth,  that  such  grantees  of 
goods  should  be  liable  to  the  successor's  suit  for  13  el  c  ttf. 
these  dilapidations,  as  if  they  were  executors. 

As  for  one  other  case  of  this  nature,  viz.  where  The  ezecaiw  <tf 
•a  aracutor  wasteth  the  goods  of  his  testator,  or  S^^ltoTd^ 
tt  administrator  the  goods  of  his  intestate,  and  7^*^f'  "•*»'« 
aicth,  whether  his    executor  be  subject  to   an  ciimi.  Cm.  so5. 


(a)  The  penalty  for  not  appearing  is  by  5  El.  c.  9,  lol. 
^mdi  fkrdidr  recompense,  kc.  For  cases  on  this  statute, 
^Str.  5ie;  2  Stra.  810 ;  2  Ld.  Baym,  1526 ;  Barnard,  9s ; 
B"  45 ;  3  Stnu  1 150,— (C)  , 
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action  for  this  or  not,  I  adjonm  the 

that  place  where  I  shalt  treat  of  suck  wtttifl^ 

devastation  by  executors.  '  *^ 

Unto  this  head  not  unfitly  may  be  refcn 

what  before  is  said  of  actions  against  die  < 

ecutors  of  the  debtor's  heir,  and  the  executon 

the  ordinary;  for  the  specialty  binding  to  |il 

Fits. Ei. 77.     raent  reacheth  not  to  any  of  these:  but  hecst 

dWk^nL  be-    their  testators  should  have  paid  these  debts  ii 

\^'^^TJeB  tJ»e  goods  or  profits  of  the  lands  of  the  debt 

^P^'  and  did  not,  but  retained  them  to  themsehm 

therefore  for  this,  as  a  wrong,  are  they  suablei 

I  take  it     So  also,  by  the  same  reason,  are  i 

executors  of  an  administrator  chargeable,  wb 

he  did  neither  pay  the  debts,  nor  leave  the  go< 

to  the  next  administrator,  but  otherwise  dispoi 

of  them.     Yet  an  executor  is  not  chargeable 

an  action  of  detinue,  nor  of  account  (a)  (except 

the  King),  for  the  testators  detaining,  and  i 

paying  or  answering  things  received,  or  un 

his  charge. 

f  H.  4. 13.        .    And  the  reason  why,  after  account  made  bef 

•dnu.'^  ^       auditors,  and  the  bailiff  or  receiver  be  found 

H?^!  as/iJ  ^^*  arrearages  and  die,  that  in  this  case  hia  execu 


Coo.  fm  ar- 


(a)  Action  of  account  lieth  for,  but  not  against  execot 
F.N.B.  357,  English. 

Action  of  account  lies  not  against  executors,  but  only 
the  King.  1  Inst.  90,  b. ;  11  Rep.  Earl  of  DevonJk 
Case. 

Where  by  .statutes  action  of  account  lieth  for  ezccol 
administrators,  and  executors  of  executors,  vide  a  Inat.  i 
and  supra  241.— (C.) 
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if  ^clwgeable^  i&  because  tke  auditors  are  made  rMngetofan 
jq^get  by. the  statute  Westm.  3,  c.  ii ;  so  ^tM  ]!Xm  "^ 
ttPearage,  which  they  have  judged,  is  a  debt  by  ^/^•^•^^* 

Ffqord.  ?slV' 

But  if  the  caae  be  put  on  the  other  side,  pU.  Co.  lib.  9,  f.  sr. 
%it  the  bailiff  or  receiver  have  been  found  -  in 
SQiplusage  upon  bis  account,  viz.  that  he  hath  laid 
Old;  more  in  his  lord's  or  master's  business  than 
kk  receipts  amounted  unto,  and  then  his  lord  or 
Ulster  dieth,  now  shall-  not  he  have  any  action 
against  the  executors  for  the  surplusage  because 
it  is  out  of  the  purview  of  the  said  statute. 


CHAP.  XIL 

« 

L      01  THE   OKDEB  AND   METHOD   TO    BE    USED   BT 

t 

\         EXECUTOUS   IV   PAYMENT   OF  DEBTS  AND    LE* 

t 

OACIES,     SO   AS     TO     ESCAPE    A    DEVASTATION 
OR  CHARGING   OF   THEIR  OWN    GOODS.. 

WE  have  gone  through  and  dispatched  the  two 

first  proposed  parts,  viz.  First,  touching  the  being 

of  executors,   and  the   manner  of  their  being. 

Sieondly, .  their,  having,  and  the  manner  of  their 

htniag.    We  come  now  to  the  third  part,  viz. 

Aeir  doing  or  disposing  of  the  testator's  estate. 

IN0W  this  consists  principally  in  the  issuing  of 
money,  though  partly  also  in  delivering  or  as- 


.'^ni  t. 
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seoitiPg  to  the  i^^ctttioQ  of  Ugacief,  pot  b^ 

Wnm^i  l)ut  oUiei  g<;M^  or  chattel  b«qu?ptt]M)d^. 

Money  m  tp  be  issued  by  oze«u0r«i  four  wi)|i 

ordinarily.  >. 

Abo^t  tbe  foneral  of  the  testator. 

.  About  piPviQg  hia  willi  ;  w 

J^  p^yu^g  ol*  il^ts.  t.uii 

fo  p^ing  and  wtUfyijiig  of  legacies  peciiliiii||^ 

siiiit.so«.  ^9  for  ^  first,  buriaU  be  as  of  necewilyfti 

two  respects  (a),  viz.  First»  of  chari^  to.  ^ 
dead,  that  he  may  be  christianly  aod  seemly  m 
terred(i). 

Secondly,  to  prevent  and  avoid  annoyancel(l 
the  living,  who,  by  the  very  view  of  the  dm 
carcass,  would  both  be  affirighted,  and,  withiAJ 
few  days,  distasted  at  the  nose.  We  know  tbfd 
under  the  law,  the  touching  of  a  dead  carcas 
made  a  man  unclean,  and  ta  need  purifying ;  m 
can  we  easily  forget  what  the  sisters  of  Lazara 
said  to  our  Saviour,  touching  their  brother,  ifriiiei 
he  had  been  dead  three  or  four  days,  m.  diat  ik 
takiiig  of  him  then  out  of  his  grave  must  Mei 
bring  a  noisome  savour.     Hereabout  therefiirt 

(a)  Funeral  expeniep,  9fXordip{  to  the  quality  of  pf 
deceased,  ^e  to  be  allowed  out  of  the  goodfs,  before  lur 
odi6r  debt  or  duty  whatsoever;  for  that  is  opus  pium  f 
chmrHafivum,  Coke's  3  Inst.  soa. — (C.) 
-  (1)  And  this  act,  being  so  necteBsary  and  pioii%  thiftiM 
thev^fone  constitute- a  slsanger  perfimniag  it  tip  exeeOit0i 
son  tart,  Swinb.  6,  s.  aa ;  11  Vln.  Abr.  307 ;  No.  s ;  4  ¥« 
jun.  2i6.  But  a  direction  to  pay  debts,  funerd  expemfil 
and  of  proying  the  will,  qonstitutea  a  suflTcient  appojitCnivi 
1  Hagg.  Rep.  So.— (E.) 
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anne  expierience  isr  flecessary ,  and  that  not  ohljr 
for  fee»  to  be  paid,  whiob  m  Lottdon  amounts*  to^  t( 
tonsidertbie  sunn  especiatl)^  for  mdi  as  are  to  be 
buried  within  the  churchy  but  also  otherwise,  viz. 
finrthe  pall  or  hearse-doth,  the  ring^ing(i),  ice. 
Aifor  feasting  and  banqueting^  it  seems  not  td  be 
congruent  to  the  sadness  and  dolefulness  of  the 
setion  in  hand.  But  hbwsoever  that  be,  yet  where 
ike  testator  leaves  not  sufficient  goods  to  pay  his 
ddrt^  festital  expense  is  to  be  forborne,  except 
Ale  executor  will  out  of  kindness  bear  it  with  his 
own  purse;  for  dead  debtors  must  not  feaist  to 
ttake  their  living  creditors  fast  (3).  I  mentioned 
i^eonsiderflAile  amount  of  funeral  fees  payable  in 
lobdon  (a) ;  and  surely  (to  let  my^  Noughts  fall 
hk^  upon  it  a  Mttle)  it  is  worth  consideration, 
irtfether  in  that  hind,  and  especially  for  those  who 
ijmg  there  are  yet  carried  into  their  countries  to 

Mbafied,  the  exaction  be  not  either  unjust  alto^ 

-^*'' "'    '  ■     ' -•    -■-■--     -   --      --  -     ■       .       ■       I 

^^  >ft?ii  no  good  cofltom  in  London,  and  against  reason, 
tuaJiO'that  ia  not  any  pariBhioner,  but  passing,  through  the 
pip^^Ii^  at  an  inn  for  a  night,  should  be  forced  to  be 
bvied  there,  or  to  pay  as  if  he  had  been  buried  there.  Hob. 
it^.  P38,  Topsal  and  Ferrers ;  Hob.  f.  175;  S.  C.  1  BolL 
%-^,pl.  i,S.C.--(C.) 

*v.  «.  — ^^*" '     ' '        ;  M — T! — f  i    '  t  »■■ 

(i)  In  case  of  a  defect  of  assets,  no  other  expenses  will  be 
iQpirodr:  except  for  the  coffin,  shroud,  tolling  the  bdl,  and 
%(if(aji  for  the  parson,  clerk,  sexton,  and  bearers;  but  not 
%ps)l  or  on^unents.  3  Sao.  Abr,  85 ;  4  Bur«  EcqL  L«. 
faH.  896;  8  A*.  840.— (P.> 


'^^'JM-he  win  be  chargeable  for  this  species  df  waste. 
Cbddlph.  3,  c  26,  8.  2m-^£.) 
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gether,  or  too  onerously .  excaaslve;  8o,.atso,lor 
much  riuging,  coutrary  to  the  canop  OMde  attfap 
convocation  in. the  first  year  of  King  Jame8»:  ;;,/t 
The. next  thing:  mentioned  to  juatify  *aiid.o|}r 
canion  expense. is  the  proving,  of  the  will. .  :Bnt 
this  way  a  greater  jdisbursement  (except  lor  ridipg 
charges,  or  by  reasoa  of  opposition  by  a  camt 
put  in,  or  the  like,),  will  not  stand  .aUowaUe  tluip 
is  prescribed  by  the. statute  made,  in  the  tim^d 

ti  H,  8,  c.  5.    Henry  the  Eighth,  whereby,  the  fees  of  ordinaries, 

and  their  scribes,  regiistrars,  and  officers^  be  li- 
mited (i).  And  it  is  strange  that  these.. bounds 
have  been  transgressed,  the  rather  for.  that  :ipDg 

13  Ed.  3.  c 4.    before,  in  the  time  of  King  Edward. the  T^hitd^ifJ 

an  Act  of  Parliament,  it  is.  provided^. .  ith^t  the 
King's  Justices  should,  as  well  at  the  Kingls  suit 
as  at  the  parties  grieved,  inquire  afler.isuch  op- 
pressions or  extortions,  for  so  they  be  called: 

Doct.  &  stu.     y^2L^  St.  Germaihe,  who  was  no  stranger  |o  tic 

civil  and  canon  law,  as  appears  by  his  bookt 
saith,  that  the  ordinary  ought  to  take  nothing  for 
the  probate,  if  the  goods  suffice  not  for  funeipl 
and  debts;  but  he  means  only  that  consci^ncc| is 
against  it.  .  ,.  .ji> 

VideVcni.  143.      Now  wc  comc  to  the  third  occasion  of.  di|^ 

Ed^"  »d'       bursementy  viz.  payment  of  debts,  which  is  ll^ 


(i)  The  statutes  2^3  Ann.  c.  4 ;  6  Ann.  c.  35 ;  7  Ansi 
c.  20;  and  8  Geo.  s,  c.  6,  require  him  also  to  eattA  dK 
memorial  of  any  will  relating  to  lands,  he  in  York  or  HU 
dlesext  except  as  therein  excepted.      Vide  a  Bl.  Com.  it 

HE.) 
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km  pari  of  odr  business.    We  hate  before  seen  s  Vem.  ss. 
lat  debts  lie  ujpon  executors- having  assets  to  in  Mich.' 1688. 
y  tbem  ;  we  are  now  to  see  in  what  order  they  J!^ar8*ti«i  »** 
Bist' pay  them,  as  well'af  sint  fdi  dispmsatoresy  i^J^^f^^^' 
for  their  own  indemnity,  m  qmd  res  sua  capiat  ■j"**^'"^^**.  , 
Irimenti.     To  put  themselves  into  the  better  an  executor 
Asror  method  of  handling  these  things,  we  will  himself  at  uw, 
ft  our  debts  into  their  several  kinds,  thus  :  hUnoJnctM 

They  are  of  these  three  sorts,  viz.  either  ^irdJcre^Jeil 

'  "Debts  of  or  upon  relcord  ;  or,  !*«  ™".?J*'^!m. 

^  '         '  himself  bj  a  bill 

*^Debts  by  specialty ;  or,  luihat  court. 

'^''Debts  without  specialty. 
The  debts  upon  record  may  be  again  divided 
to'four  sorts  or  kinds,  viz. 

Debts  to  the  King  or  the  Crown. 
'"-'  Debts   by  judgment  or  recovery  in  some 
*  '    court  of  record. 
"  '  Debts  of  recognizance. 
'    Debts  by  statute-staple,  or  statute-merchant. 
Among  these,  the  debts  of  the  Crown  are  to 
Ve  the  first  place  of  precedence ;  so  as  if  there 
'^hot  come  to  the  executor  goods  of  greater 
hi  than  will  suffice  for  the  satisfaction  of  these,  m.  33  &  S4. 

is  not  to  pay  any  debt  to  a  subject ;  and  if  he  waUingham'f 
*kfed  for  any  such,  he  may  plead  in  bar  of  this  fit^.'i"^^ 
ft  that  his  testator  died  thus  much  indebted  to  ?""•  *]*!Sr 

Abr.79.  llVin. 

I  King,  showing  how,  &c. ;  and  that  he  hath  Abr.  195.  Com. 
t  goods  surmounting  the  value  of  that  debt  (a),  cro.  ei.  79. 

'     ' Salk.80. 

TT — '■ ~~ — 

fi)  .Tb^  King's  debtor  dying,  the  King  shall  be  served 

we  ihfii  executors.    See  Magna  Charta^  9  H.  3 ;  see  sy 

1.3. 

rhe  executors  or  administrators  are  chargeable  to  the 

S3 
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Or,  if  the  subjects  pursuit  be  not  so  by  wtyof 
action  as  that  the  executor  hath  day  in  oautt  to 
plead,  but  be  by  way  of  suing  execution)  as  vpot 
statute-merchant  or  staple,  th«ai  is  die  executor 
put  to  his  audita  querela,  wherein  he  mutt  Rt 
PmogaUve.      ft>rth  this  matter.  *  Ahd  there  is  great  reason  lAsj 

the  King's  debts  should  thus  be  preferred  befim 
any  subject,  viz.  for  that  the  treasure  roycd  is  Mt 
only  for  sustentation  and  maintaining  of  the 
King's  household,  but  also  for  public  services,  as 
the  wars,  &c.,  as  appears  by  the  statute  10 
Richard  2,  c.  i ;  and  therefore  it  is,  as  I  c<Miceife, 
Lib.i.  that  Bracton  saith  of  the  treasures  or  teveAm 

royal,  roborant  cortmam^  they  do  sUwiglheii  of 

uphold  the  Crown.    And  for  the  like  reason,  as  I 

think,  did  God  enact,  touching  the  possessionsof 

die  Crown,  that  if  they  were  given  to  any  odier 

than  the  King's  own  children,  they  should  revert 

and  come  back  to  the  Crown  the  next  jtfbike, 

which  was  once  in  fifty  years,  9ed  (k  hoc  sn^ 

siE.  4,ti,t9,  But  this  priority  of  payment  of  the  King^s  dfibt 

piei^ied  ALss   hcforc  the  debt  of  any  subject,  is  to  be  understood 

&34Eiifc        Qjjiy  ^f  debts  by  or  upon  record  due  to  the  Kiof^ 

and  not  of  other  debts.  If  any  ask  how  the  KiBS 
should  have  any  debts  which  shall  not  he  of 
record,  since  by  the  statute  33  of  King  Hetty  li 
G.  30,  it  is  enacted,  that  all  obligations  aod^'spe* 
cialties  taken  to  the  use  of  the  King,  sliall  be  of 


■         1 

King's  debt,  if  they  have  assets ;  the  like  of  the  heir,  althoai^ 
not  named  in  the  recognizance,  &c.    Wmg.  Ab.  tit.  CpioU 
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^  ««me  nature  as  a  Btatute-stapld^  f o  this  I  afi^^ 
fgf  that  there  nofay  be  sums  of  motkey  due  to  the 
\g  upon  wood  sales,  or  sales  of  tin,  or  otb^r  his 
k^rals,  for  which  no  specialty  is  giyen ;  so  also 
ainerc^nents  in  his  courts-baron,  or  courts  <}f 
honours,  which  be  not  courts  of  record,  th6 
!  of  fines  for  copyhold  estates  there ;  so  of  th^ 
20y  for  which  strays  within  the  King's  manors 
iberties  are  sold.  Also,  as  the  law  hath  Idtely  Debts  by  eon- 
n  taken  and  ruled  in  the  Exchequer,  ereii  b^ouS!ll1y"5lf 
ti-'  by  contract^  due  to  any  subject,  are  by  his  *«■"»<*«• 
kawry  or  attainder  forfeitable  to  the  Crown.  Yet 
her  these,  nor  those  due  to  such  person  but-" 
ed  or  attainted,  by  bond,  bill,  or  for  i^rearsge!^ 
rent  upon  lease,  are  or  can  be  any  debt  of 
Hd,  until  office  thereupon  found ;  for  cdtfaoiigb 
outlawry  or  attainder  be  ilpon  record,  yet 
b  it  not  appear  by  any  record,  before  office 
id,  that  any  such  debt  was  due  to  th^  person 
lawed  or  attainted.  Thus  are  not  these  deAM^ 
ke  Crown  to  have  priority  of  paymetit  before 
suligect's  debts,  though  the  King's  debts  of 
ffd  lire  so  to  have.  So  that  if  a  subject  to 
the  testator  was  indebted  by  spectsdty  ^ttt 


this  debt,  the  etecutor  must  plead,  that  the  And  must  pie«i 
Mor  died  indebted  thus  much  to  the  King  by  certain,  m  wm 
ifd,  more  than  which  he  left  not  goods  to  ofuie^L^?/** 
ify,  if  the  truth  of  the  case  be  so ;  for  if'ther^  2[.'m  &  sj' 
rafficient  to  satisfy  both,  then  the  jfubject  ere-  ^Hf-  ?"^  >' 

"^  .    **  sufficeth  to  Mv» 

r  18  not  to  stay  for  his  debt  till  the  King^s  debt  bv  a  recoid  of 
evied.    And  if  the  subject  creditor  sue  e^cectt-  as  was  ^'''d! 
.  upon  ai  statute,  so  that  th^  ekecuftor  hath  lio  ^^^''••"■b*^ 

S4 


Abr.  80. 


) 


^6^  me  ^tf  icB  or  ak  exccutoe* 

lu^  1 8«ik.8o.  day  in  court  to  plead  this  debt  to  the  King^-tbeii 
s9i.'°3BM.     is  the  executor  put  to  an  audUia  querilCj  vAi&m 

he  must  set  forth  the  matter,  and  so  pvovide^r 
his  own  indemnity.     But  what  shall  we  sajr^of 
arrearages  of  rent  due  to  the*  King?     Suiefy, 
where  it  is  a  fee-farm  rent,  or  other  rent  of  in- 
heritance, I  see  not  how  it  can  come  under  the 
title  of  debt,  sinte  for  it  no  action  of  debt  is 
maintainable  so  long  as  the  estate  continuelfa  in 
him  to  whom  it  grew  due;  and  I  find  that  the 
Lord  Dyer,  M.  1 4  Eliz.  said,  that  the  King*  covld 
but  only  distrain  for  his  r^its,  and  not  otherwise 
levy  them  of  lands  and  goods ;  and  that  .the  Kipg 
by  his  prerogative  may  distrain  in  any  other  bads 
of  his  tenant,  our  books  tell  us,  but  no  more.  Yet 
I  know  it  hath  been  otherwise  done  of  late  in  ttie 
Exchequer,  which  if  it  have  been  the  ancient  and 
frequent  use  of  the  Exchequer,  it  will  stand  at 
law,  though  unknown  to  the  Lord  Dyer.    Now 
rent  upon   a  lease  for  year^  differeth  from  the 
other,  since  for  the  arrears  thereof  an  action  of 
debt  lieth.     But  how  can  either  of  these  be  debts 
of  record,  when  the  non-payment  may  be  either  iu 
the  Court  of  Exchequer,  or  to  the  receiverHgenera^ 
or  particular?    And  how,  then,  can  there  be  any 
certain  record  of  the  nonpayment,  so  as  to  mak^ 
any  certain  debt  upon  record  ?   We  know  statute^ 
have  been  made  to  make  the  lands  of  receiver^ 
subject  to  sale  for  satisfaction  to  the  Crown ;  anC^ 
besides  that,  some  ancient  patents  direct  the  pay^^ 
ment  of  fee-farms  into  the  hands  of  sherifi.    Tb^ 
Stat,  of  Westm.  i ,  c«  19,  provides  remedy  for  tb^ 


JUiigr.  agaiast  sberifia  not  answering  4he  debta  of 
•the  Grown  by  them  received^,  so^  aa  the  .King's 
&nner  or  debtor  may  have  paid  bis  rent  or  other 
debt,  and  the  Crown  have  not  yet  received  it. 
Of  fines  and  amerciaments  in  the  King  s  courts 
of  record,  there  is  no  doubt  but  they  are  debts  of 
record* 

Come  we  now  to  the  debts  of  subjects,  and 
first  those  of  record,  touching  which  I  shall  not 
be  able  to  hold  so  good  a  method,  and  so  well  to 
handle  things  by  parts,  as  I  would ;  for  that  the 
parts  so  stand  in  competition  one  with  another  for 
precedency,  as  that  they  must  of  necessity  there- 
about conflict  and  interplead  one  with  the  other, 
and  contest  one  against  the  other;  yet  for  the 
readers  better  ease,  and  ability  to  find  out  that 
which  may  concern  him  in  his  particular  case,  I 
will,  in  the  best  sort  I  can,  place  them  in  several 
rooms  or  stations.  First,  considering  how  it 
shall  stand  between  one  judgment  and  another, 
had  either  against  the  executor  or  testator.  Se- 
condly, how  between  judgments  and  statutes  or  . 
recognizances.  Thirdly,  how  between  recogni- 
zances and  statutes.  Fourthly,  how  between  one 
recognizance  and  another.  Fifthly,  how  between 
one  statute  and  another;  adding  to  each  some 
observations  incident. 

Now,  next  to  the  debts  of  the  Crown,  are  judg- 
ments or  debts  recovered  against  the  testator,  to 
have  priority  or  precedency  in  payment,  as  being 
of  a  higher  nature^  or  more  dignity  than  any 
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Other (i);  for  diat  stetotes  and  reoogUEafteiil 
though  thej  make  debts  upon  record,  yal  Hi 
they  begotten  but  by  voluntary  content  of  paMiet; 
wbereasy  in  every  judgment  there  hatiii'  been  i 
course  and  work  of  justice  against  the  will  of  iht 
defendant,  as  is  presumed,  and  thia  in  a  oouft  of 
Co.i.5,f.8i.    lustice,  and  the  records  of  such  judirments  ^afs 

SoWrajaad      •'  ;     .  ,  ,.  ,,  ,  "^    ^         .     ,     . 

chiodjr,  inter  entered  m  public  rolls,  not  kept  or  carried'  m 
28  £1.  Tel!  ci>.  pockets  Or  boxes,  as  statutes,  and,  until  enrolment^ 
Ym!  thoDgh  a  recognizances  are.  Therefore  executors  muM  taki 
writ  uf  error  bjr  f^^ed  that  judCTnents  against  their  testators  (befoie 

the  executor  to  "^       o  ^  >> 

lewse  the  dcbts  any  other  way,  if  they  have  not  sufficient 
sofl^ing  a  Stat,  for  both)  bc  first  satisfied,  lest  they  draw  thi 
molrt^voVbis  burthen  of  this  debt  upon  their  own  backs  (a)/ 
Bc^.  "^  ^  N^^  ^^^^  ^^y  *^  ^®'P  themselves,  being  sued  of 
l^if'^S**^*  pursued  for  other  debts,  is  the  same  before  de- 

43  £Ue«  Barre.  T  -  ,  ,  ,  »       ^ 

So  held  in  fivcred  touchmg  debts  upon  record  to  ttie  CromL 
•up.  Vide  '     triz.  by  plea,  where  they  may  plead,  as  in  son 


(1)  Roll.  Abr.  926;  3  Bac  Abr.  80;   Com.  Dig.  Adn. 
a  2 ;  Cro.  El.  793.^ — (E.) 

(2)  But  of  judgments  no  executor  wiD  be  pretuined  to  hate 
GOgDisaaoe»  unleu  docqueted  pursuant  to  the  stat.  4  &  5 
W.  &  M.  c.  20,  and  iembie  until  they  are  so  docqueted  thej 
are  only  on  a  level  with  simple  contract  debts,  and  cannot  be 
pleaded  to  an  action  on  the  latter.  6  T.  R.  384 ;  1  B.  &  ^. 
307.  When  they  are  so  docqueted>  he  is  bound  to  take  eog* 
nizance  thereof.  3  Bac  Abr.  83;  11  Yin.  Abr.  274,  991; 
^ro.  £L  793.  And  it  is  the  same  vrhether  there  be  aereol 
executors,  and  judgment  be  recovered  against  one  only,  or 
against  him  as  administrator,  or  the  contrary.  Com.  Dig. 
Adm.  c.  2 ;  1  Sid.  434 ;  Cro.  El.  646. 471  .^(S.) 
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fieim  upon  a  recognizance,  or  suit  upon  bond;  it H.7. 
and  by  audita  querela^  where  they  cannot  pleads  juw  pSpoM^^ 
it  when  execution  is  sued  upon  a  statute.    And  i^pl^tf . 
if  Aey  had  no  warning  in  the  sdre  facias,  but  jJ^'i^^T" 
npoii' nihil  returned^  the  judgment  passed;  there  MEiivveio^ 
tlsO  the  executor    may   be   relieved  by  atidUa  Cro/EUs.  est. 
fuerda,  because  there  was  no  default  in  him  that 
he  did  not  plead,  or  set  forth  the  judgment  upon 
the  mHt  in  the  sdre  facias.     Nor  will  it  be  any 
pied  for  the  creditor  by  statute,  to  say  that  his 
statute  was  acknowledged  before  the  judgment^ 
UA  so  is  more  ancient ;  for  a  later  or  more  puisne 
judgment  is  to  be  preferred  before  a  statute  in 
time  precedent  ( I ).     But  if  this  judgment  be 


(i)  Shep.  Touch.  But  where  a  judgment  ought  to  have 
been  entered  up  against  the  representative,  and  not  against 
Ae  testator,  or  it  is  necessary  to  revive  it  against  the  former 
by  «et.  fa.  such  judgment,  if  on  simple  contract,  cannot  be 
preferred  to  a  debt  by  specialty.  1 1  Vin.  Abr.  279 ;  Com. 
1%.  Pleader,  2  D.  9 ;  1  Wils.  243 ;  1  Salk.  42.  When  a 
«ci.  fa,  is  necessary  to  afiect  the  personal  representative  with 
former  proceedings  against  his  testator,  depends  partly  upon 
common  law,  and  partly  on  several  statutes.  At  common 
law,  the  death  of  either  plaintiff  or  defendant,  at  any  time 
before  final  judgment,  would  have  abated. the  suit;  by  stal* 
17  Car.  2y  c»  8,  8.  1,  if  either  party  died  between  the  verdict 
aiid  the  judgment,  judgment  might  be  entered  by  or  against 
koB  as  if  he  were  living,  if  signed  within  two  terms  after  such 
T9fdicC»  but  there  must  still  be  a  sd.Ja,  to  revive  the  jadg^ 
aieii|»  fuad  obtain  execution ;  and  such  scu  fa,  must  follow 
the  judgment.  Where  the  death  occurs  b^ore  the  aasiaes 
begin,  the  statute  affords  no  remedy ;  but  if  he  die  after  tbejr 
liave  b^gUD,  it  is  within  the  operatioD  of  the  statute,  the 

assizes 
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Co.  1. 5,  A  ta  satisfied,  and  is  onlj  kept  on  foot  to  wrong 'odiet 
s»iwid]n\5&  c!reditors,  or  if  there  be  any  defeasance  of  & 
2rf.^  bC  Bimd  judgment  yet  in  force,  then  the  judgment  wffl 
r  S"**J!  i*»*"  tint  avail  to  keep  off  other  creditors  from  th«r 

held;  itSBuc  *^ 

Abr.si.  debts  (/i).     And  thus  much  touching  debts  bj 


^ 


(a)  Scire  facias  against  the  defendant,  executor  of  J.  & 
upon  a  decree  in  die  exchequer  againit  J.  S:  for  monef. 
llie  defendant  pleaded  that  the  testator  was  indebted  to  Ub 
upon  obligation,  and  that  he  had  paid  himself  before  the 
scire  Jacias  brought,  or  notice  of  the  decree.  This  case 
having  been  heard  before,  was  ruled  by  Lechmore  and  TW 
ton,  barons,  against  Baron  Powel,  that  it  was  not  any  bar. 
And  now,  upon  re-hearing  before  all  the  barona^  Atldoi, 
chief  baron,  agreed  with  Lechmore  and  Turton,  cenlra  Poveji 
that  it  was  not  any  bar  (i).  And  that  a  decree  in  equi^ 
dotli  oblige  executors,  in  equal  degree  at  least,  with  a  judg- 
ment at  common  law.  Lev.  3,  p.  355 :  Shqfto  v.  Patod  is 
Scocc— (C.) 

(1)  Where  an  executor  acts  in  obedience  to  a  decree,  the 
Court  will  protect  him  by  injunction,  but  he  cannot  plead  or 
give  it  in  evidence.  11  Yin.  Abr.  291 ;  1  Vcm.  143;  C«i 
T.  Talb.  217 ;  Freem.  334 ;  4  Br.  C.  287 ;  3  P.  Wms.  401 
(».  F.);  1  Ves.  314 — (E.) 


assiaet  being  considered  in  law  but  as  one  day,  and  the  stfr' 
tate  is  to  be  construed  favourably. 

By  the  stat.  8  &  9  W.  3,  c.  11,  s.  6,  when  the  party  dies 
after  interlocutory  and  before  final  judgment,  the  plaintiff  or 
his  representative  is  still  entitled  to  enter  his  judgment,  and 
have  a  set.  fa.  against  the  defendant  or  his  rept^sen'tMifbt 
If  the  party  die  before  interlocutory  Judgment,  it  ^annotNT 

signed  after,  and  the  case  is  not  within  the  statute,    a  Saun-^ 
dera,  72,  m,  n,  o,  and  the  cases  there  cited. 
If  judgment  be  signed  in  vacation^  it  has  relation  to  the' 


TiiK  OEEICE  OP  AN  SXECCJTOR.  S4§ 

jadgmenty  vix*  how  they  stand  in  priority  before 
etlier  debts  by  statute  or  recognizance*  Now  to 
IB9  how  they  stand  among  themselves,  let  this  be 
obs^rved^  viz.  that  between  one  judgment  and 
anotbtf  had  against  the  testator,  precedency  or 
priority  of  time  is  not  material;  but  he  which 
first  sueth  execution  must  be  preferred ;  and  be- 
fore any  execution  sued,  it  is  at  the  election  of 
tlie  executor  to  pay  whom  he  will  first.  Yea,  if 
each  bring  a  scire  facias  upon  his  judgment,  the 
executor  may  yet  confess  the  action  of  which  he 
wjU  first,  notwithstanding  the  scire  facias  was 
brought  by  the  one  before  the  other(i).  In  this 
mxrt  facias  the  defendant  may  plead  generally, 
that  he  hath  fully  administered  before  the  sdrt 
facias  brought,  without  showing  that  he  did  ad- 
minister in  payment  of  debts  of  as  high  nature  ^ 
yet  that  must  be  proved  upon  the  evidence,  else 


fiiBt  day  of  the  preceding  term,  and  an  execution  founded 
diereon,  tested  the  first  day  of  the  term,  may  be  taken  out, 
although  the  party  died  before  the  actual  signing  of  iiucb 
judgmenty  7  T.  R.  20;  but  if  the  writ  be  tested  after  the  de- 
fendant's death,  it  is  irregular,  and  the  plaintiff  must  revive 
dbi  judgment  by  <cf. /a.  against  his  repi'esentative.  6T.R. 
368 ;  1 1  Vin.  Abr.  298 ;  Com.  Dig.  Adm.  c.  2 ;  4  Co.  59,  60; 
5-Co.  118  ;  Hob.  195.— (E.) 

(1)  1  i  Yin.  Abr.  (179 ;  Com.  Dig.  Pleader^  8  D.  9;  1  Salk. 
49.  If  the  executor  hath  discharged  out  of  the  assets,  the 
King's  debts  or  other  judgments^  he  may  show  it  under  this 
p^  i  but  if  he  retains,  in  ,order  to  satisfy  a  judgment  or  a 
debt  of  a  superior  nature  to  the  one  sued  for,  he  must  it 
letms  plead  it  specially.  2  Saund.  50 ;  6  T.  K.  388 ;  Lord 
Saym.678;  Salk.  31  !.<-(£.) 
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the  trial  will  ML  out  against  the  executor.    Han, 

have  I  delivered  the  most  material  things,  in  fltty 

afiprehension,  touching  debts  by  judgment-;-  ytt 

thereabout  I  will  add,  for  the  better  iofbrmattM 

of  the  reader  not  studied  in  the  law,  then  feir 

tilings.     First,  that  what  hath  been  saidj  is  only 

to  be  understood  of  judgments  against  the  tes*' 

tator,  and  not  of  any  against  the  executor  himself; 

for  of  those,  being  but  debts  of  specialty  at  As 

time  of  the  testator's  death,  we  shall  speak  after; 

9  £.  4»  i4»  15.   Secondly,  what  is  said  of  the  testator,  in  case  of 

^Morrmwit  w  executor  immediate,  is  likewise  to  be  tlnd6^ 

tiS^i  iS  for  »tood  ^^  *e  testator's  testator,  in  case  of  eieetttor 

the  executors     ^f  ^n  cxccutor  z  foT  whcrc  A,  makes  B.  executor; 

are  charged  by  '  ' 

jad^meotof  the  and  B.  makcs  C  execdtor,  there  the  goods  whicftr 
w.  f^'j^dgineiit  came  from  or  were  left  by  A.  be  not  in  the  hands 
10^6,'u, f 5.  of  C.  liable  to  the  judgment  had  against  A  nor, 

hands  of  C.  subject  to  the  judgments  had  against 
A. ;  and  the  like  is  to  be  understood  of  statutctg, 
recognizances,  and  bonds,  bs  elsewhere  is  some*. 
what  touched.  Thirdly,  recoveries  or  jvidgments 
by  mere  confession,  wiftout  defence,  are  j^etct 
the  same  nature,  and  to  have  the  same  respect'  i^ist 
other  recoveries  upon  trial  or  otherwise;  for 
though  they  may  seem  to  be  but  of  the  nature 
of  recognizances,  which  be  debita  recogmta ;  yet 
do  they  differ  from  them,  in  that  here  a  debt  is 
demanded  by  a  declaration  which  is  intended 
true,  and  that  therefore  the  defendant  cannot 
deny  it ;  but  in  case  of  a  recognizance  it  ia  not 
so,  for  there  usually  no  action  is  entered,  nor 
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di^denftfMide^Ca),  :  FourtUy,  the  foj^di^wfA  re- 
4|iect  to  debts  by  judgmeDt  is  not  to  be  epclosed 
wiihia  Wettminster  Halli  and  be  restrained  to  the 
four,  courts  there,  but  may  and  must  extend  itself 
to  judgm^ts  in  other  courts  of  record,  viz*  in 
cities  and  tpwns  corporate,   having   power   by 
chajrter  or  prescription  to  hold  plea  of  debt  above 
forty  shillings,  as  in  London,  Oxford,  &c. ;  for 
although  there  execution  cannot  be  had  of  any 
other  goods  than  such  as  be  within  the  jurisdic- 
tion of  that  court,  yet  if  the  record  be  removed 
Uito  Chancery  by  certiorari^  and  thence  by  mU*  Swinb.p.tf, 
tijtms  into  one  of  the  Benches,  so  execution  may  of  judgm^un 
be  had  upon  any  goods,  in  any  county  of  Eng-  ?J^U^I5b2I^ 
laiid(i).     Fifthly,  in  case  where  the  testator  wag  *^'* 


(«)  Where  the  pkuntiffMuth  that  be  was  poMessed  by  virtue 
of  the  will  of  the  term  for  one  thousand  years,,  where  the  de« 
iM  Ja  to  him  for  life  cmly,  the  remainder  to  his  son,  and  the 
hainLmaleof  hisbody>it  is  good,  per  cur.  For  the  remainder 
tahiaaon  is  but  contingent  if  any  remainder  of  the  term  shall 
be^'fibr  every  estate  for  life  is,  in  supposition  of  law,  of 
gnaaieg'  eantinnance  than  any  estate  for  years ;  and  therefore 
the.wbole  term  is  in  the  father  during  his  lift,  and  the  re- 
laalailai  to  his  sen  b  but  a  possibility.  3  Leiv.  264,  Dotiir 
V.  Marle9  t  W.  k  M.  Midi,  in  C«  B.  in  cov. ;  Cro.  Jac  590; 
EMdg.  us;  Sfyi.  S71 ;  Win.  55 ;  Hut.  60 ;  1  Jo.  17^C.) 


(1)  But  since  the  stat.  19  Geo.  3,  c.  70^  ail  such  judgments 
may  be  removed  into  the  superior  courts,  and  execution  issued 
thsreiMi*  So  judgments  in  the  court  of  foe  poudre.  1 1  Vin. 
Abr.  5197;  a  Vem.  89.  The  regulations  of  4  &  5  W,  &  BC. 
c,  aOy  dp.  not  extend  to  judgments  in  inferior  courts^  whether 
therefore  they  are  docqueted  or  not  the  executor  must  take 
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bound  in  a  recognizance,  and  a  idrt  faem 
brought  against  him,  and  thereupon  judgttiMft 
given,  although  this  judgment  be  not,  jmi  lt» 
cuperetj  as  in  case  of  actions  of  debt,  but  giid 
habeat  execntianem^  yet  since  execution  is  tbe  lift^ 
fruit,  and  effect  of  all  judgments,  this*  may  now 
well  stand  for  a  debt  by  judgment,  ad  I  take 

it(i). 

Of  Recognizances  atid  Statutes. 

Next  unto  debts  by  judgment  are  those  by 

statute  or  recognizance  to  be  regarded  by  tkft 

Com,iKg.Adn.  executor  (2) ;  and  because  I  find  no  difference  of 

Cii  J«c.  9. 35.  priority  or  precedency  between  these  two,  I  theie- 

notice  of  them  at  hit  peril.  1 1  Vin.  Abr.  994 ;  Cro.  EI.  7^; 
3P.  Wms.  117. 

A  decree  in  chancery  is  of  the  same  rank  at  a  judgmoiti^ 
law ;  if  it  has  been  obtained  against  his  testator^  he  it  boail 
to  take  notice  of  it,  and  shall  be  afiected  with  implied  notici 
of  it*  3  Bac.  Abr.  81 ;  2  P.  Wms.  483.  But  if  it  be  mereir 
to  account,  it  is  no  complete  judgment  until  the  aooomt  be 
ascertained ;  and,  pending  such  bill,  he  may  pay  a  debt  of  i- 
higher  or  equal  nature,  which  he  could  not  do  against  aAHli 
decree.  11  Vin.  Abr.  297;  3  Bac.  Abr.  83  ;  3  Atk,  stj; 
3  Id.  39a.  But  judgments  of  foreign  courts  are  held  meidy 
simple  contract  debts.  Doug.  1 ;  and  see  1 1  Vin.  agi ; 
SI  Vem.  540.— (E.) 

(1)  Com.  Dig.  Adm.  c.  2,  and  YeW.  133. 

(2)  Recognizances  not  duly  enrolled,  or  statutes  irregulariv 
taken,  yet  enure  as  obligations,  and  are  payable  accordingly. 
2  Roll.  Abr.  149 ;  Cro.  EUz.  355. 461. 544;  1  P.  Wms.  $34. 


fMl^iaiilt'llieBi  together:  yet  one  reason  of  pre- 
imotfittifiveii  to  judgmentt  before  statutes,  in 
Mmritm^s  Case^  viz.  that  the  one  remains  a  record  Lib.  5,  ta,  h. 
tpoQ  a  fell  in  the  King's  courts  whereas  the  other 
Imi^  named  in  the  pocket  of  the  comisee  is  more 
private:  this,  I  say,  should  give  priority  also 
tp^ORecdgaizances  before  statutes ;  as  also  another 
reason,  for  that  statutes  are  not  properly  records, 
but  obligations  recorded :  yet  do  I  not  find  that 
this  makes  a  difference  for  priority^^  of  payment. 
And  indeed  the  statute  is  the  more  expedite 
rwnedyy  since  thereupon  execution  may  be  taken 
o«t' without  a  scire  Jacias^  or  other  suit,  which 
<%iinotfbe  in  the  case  of  a  recognizance ;  for  there, 
if 4ia  feir  be  past  after  the  acknowledgment,  no 
eiLecntion  can  be  sued  out  against  the  party  him- 
self acknowledging  it,  without  a  scire  facias  first 
^ue^  out  against  him ;  and  if  he  be  dead,  then, 
th0«|fh  'the  year  be  not  past,  yet  must  a  scire 
Jkekit'he  sued,  and  thereupon  the  executor  de- 
fiii|dant  may  plead  some  plea  to  hold  off  the 
e|0Q^jtion  for  a  time,  fiut  (this  notwithstanding) 
tha  iaxecutor  may  satisfy  the  recognizance  before  Before  sci.  r*. 
dl» 'Statute,  at  least  if  he  do  it  before  execution  uriiy,buUfkI 
mwd  thereupon ;  for  they  standing  in  an  equal  eiten^r^! 
dj^jiree,  it  is  at  his  election  to  give  precedency  Ab?^9"^'"' 
and  preferment  to  whether  he  will.     Neither  is  it  «  Anders.  157, 

d1  87 

material  which  of  them  were  first  or  more  ancient ; 
nor,  between  one  statute  and  another,  doth  the 
tifce  6r  antiquity  give  any  advantage  as  touching 
th^^gctfxll^  though  as  touching  the  lands  of  the 

T 
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these  should  keep  off  the  payment  of  debts,  vbA 
-yet  themselves  perhaps  never  be  forfeited,  nor  tlie 
sums  become  payable  ( i ). 


I  ■ ' 


Of  Debts  hy  Specialty. 

Now  come  we  to  debts  due  by  specialty,  m. 
bond  or  bill,  of  which  nature  the  greatest  number 
of  debts  are.  Let  us  then  see  what  course  tbe 
executor  must  or  may  hold  for  satisfaction^  of 
these,  admitting  that  the  testator  stood  not  ie- 
debted  to  any  record j  or  that  no  forfeiture  is  of 
any  such  debt,  or  that  there  be  goods  in«  the  ex- 
ecutor's hands  above  the  amount  of  such  debts  liy 
.record.  This,  I  say,  dato,  then  according  to  the 
rule,  proximtis  qvnsque  sibiy  the  executor  may  fint 
satisfy  himself  of  such  debts  as  the  testator  1^ 
specialty  owed  hihi ;  for  such  debts  are  not  re- 
leased by  the  creditor  s  taking  upon  him  to  be 
executor  to  the  debtor ;  though,  on  the  other  side, 
if  the  creditor  make  his  debtor  executor,  this  is  t 
release  of  the  debt.  Although  it  be  given  out,  or 
commonly  spoken  in  the  general,  tliat  an  executor 


(i)  There  are  also  certain  debts  which  are  to  be  preferred, 
as  forfeitures  for  not  burying  in  tvoollen,  by  stat.  30  Car.  9. 
c  3 ;  monies  due  to  the  post  office,  by  stat  9  Anne,  c.  lO; 
«nd  monies  due  from  the  testator  as  overseer,  by  stat  i? 
Geo.  2,  c.  38. 

The  executor  of  a  deceased  conusor,  when  there  are  more 
than  one,  is  only  liable  where  the  statute  is  joint  and  several; 
if  only  joint,  the  survivor  can  only  be  sued.  1 1  Vin.  Abf. 
288  ;  1  Mod.  i(>5 (E.) 
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nay  first  pay  himself,  yet  it  is  to  be  understood 

^th  this  caution  or  ccmdition,  viz.  that  the  debt 

:o  him  be  of  equal  height  or  dignity  with  the 

lebts  to  others^  according  to  the  rule,  in  aquali 

ure  melior  est  conditio  possidentis :  for  if  his  tes- 

ator  were  indebted  to  other  men  by  any  statute, 

udgment,  or  recognizance,  and  to  him  whom  he 

naketh  executor  only  by  bond  or  other  specialty, 

hen  may  he  not  first  pay  himself;   that  is,  by 

;)aying  of  himself,  leave  them  unpaid  whose  debts 

ire  of  a  higher  nature  :  but  if  there  be  sufficient 

ht  satisfaction  both  to  them  and  himself,  then  is 

it  jiot  material  which  he  first  paid.    Now,  touching 

yke  debts  to  other  men,  the  executor  hath  power 

\f>  give  preferment  in  payment  to  whom  he  will ; 

aoiitbat  if  the  testator  left  but  lool.  being  indebted 

to^.  lOO/.  and  to  B.  lOo/.  by  several  obligations, 

the  executor  hath  power  to  pay  B.  his  whole  debt   28  h.  8.Dj.2«, 

and  to  leave  A.  altogether  unpaid  any  part  of  his  c.Toip.78.  ' 

debt,  so  as  he  have  not  commenced  any  suit  beiore 

payment  to  B.  (a)     But  yet,  herein  this  difference 


{a)  If  there  be  divers  obligations,  he  may  pay  which  of 
them  he  pleases  first ;  unless  the  day  of  payment  in  one 
obligation  be  past,  and  the  day  of  payment  in  the  other 
obligation  not  come ;  for  then  that  is  to  be  paid  first  where 
tfaetday  of  payment  is  past ;  or  unless  one  obligation  be  put 
io  suit,  aod  the  other  not;  for  then  that  in  suit  must  be  first 
paid;:  and  if  there  be  two  obligations,  put  in  suit  by  two 
creditors,  against  the  executor,  then  he  which  first  gets 
jidgment  must  first  be  paid ;  and  in  thb  case  the  executor, 
ith»  will,  miiy  suffer  judgment  in  that  which  was  last  put  in 
floii,  and  so  pay  him  off  first ;  then,  after  these  obligations, 
simple  bills  arc  to  be  paid ;  then  rents  in  arrear  by  the  tes* 
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is  to  be  taken  and  observed  by  executors :  that  if 
the  time  of  payment  upon  the  bond  of  B.  weri 
not  come  at  the  time  of  the  testator's  death,  thrt 
may  not  the  executors,  before  the  money  to  S: 
become  payable,  pay  him,  and  leave  A.  unpaid, 
whose  money  was  presently  due(i).    Yet  if  i. 


tator ;  then  servants  and  head-workmen's  wages ;  then  mer* 
chants  books;  and  lastly,  contracts  by  word,  in  which  the 
testator  could  not  wage  his  law,  upon  which  the  executor 
may  be  sued  in  an  action  upon  the  case,  upon  the  prombe  rf 
the  testator,  a  InsL  3a ;  3  Inst.  2oa ;  4  Rep.  Harrison'i  Cmi 
5  Rep*  b8;  9  Rep.  86. 

Assumpsit  against  the  defendant,  executor  of  Walwin:  the 
defendant  pleaded  an  obligation  of  40/.  entered  into  by  the 
testator,  yet  unpaid,  and  no  assets  beyond  5/.  which  were  not 
sofllicient  to  satisfy  the  aforesaid  debt.  The  plaindff  replied, 
that  the  obligation  was  conditioned  to  pay  aoL  at  a  day  yet 
to  come  ;T'and  upon  demurrer,  judgment  for  the  defendaotf 
because  the  plaintiff  did  not  say,  in  his  replication,  that  the 
defendant  had  assets  ukra  to  pay  the  20/. ;  for  if  he  had  boty 
he  was  not  obliged  to  pay  the  plaintiff  the  debt  upon  con- 
tract, before  the  debt  due  upon  an  obligation  at  a  day  yet  to 
come.    Lev,  3  p.  57,  Lemun  v.  Fooke,  Tr.  34  Car.  3,  in  C.  B. 


( 1 )  If  the  condition  be  for  observance  of  covenants,  and 
none  are  broken,  or  for  payment  when  an  infant  come  of  ag€, 
now  shall  it  be  no  bar  to  other  present  debts,  for  the  infsot 
may  die  before  that  time,  and  it  would  be  tb  allow  hha  to 
elude  a  just  debt  by  a  contingency  that  would  never  happett* 
3  Bac.  Abr.  81 ;  Roll  Abr.  925 ;  5  Co.  28 ;  Swinb.  p.  6,  f.  iR 
So  if  the  bond  be  merely  voluntary  it  shall  be  postponed  to 
bona  Jide  simple  contract  debts,  but  preferred  to  legacieB 
which  arise  by  the  will,  whereas  the  bond  Is  an  obligatidn 
arising  in  the  life-time.    3  Bac.  Abr.  81 ;  11  Vin.  Abr.  304$ 
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forbear  to  demand  or  sue  for  his  debt  till  the  debt 

of.  £.  becojme  also  payable,  then  is.  it  at.  the  will . 

of  the  executor  to  pay  whether  of  them  he  will,  so 

as :  the  other  may  lose  his  whole  debt,  if  the  goods  . 

wBl  not  suffice  to  pay  both  ?     What  if  J.  have  Com.Dig.  Adm. 

oniy  by  word  demanded  his  debt,  and  not  by  suit,  pi  e. 

Ca.  T.  Talb.  156;  1  Eq.  C.  Abr.  143.  84;  Pr.  Ch,370; 
finch,  23d  ;  and  3  P.  Wms.  339. 

So  debts  by  mortgage  belong  to  the  same  class,  and  are 
eaually  payable  out  of  the  personal  assets;  1  P.  Wms.  ^91 ; 
a  Irf.  358;  2  Vem.  273.  524.  763;  but  the  other  creditors, 
and  indeed  legatees,  have  been  held  in  equity  entitled  to  the 
benefit  of  the  mortgage,  in  respect  of  what  has  been  so  taken 
oiit  of  the  personal  fund.    Com.  Dig.  Chan.  29,  1 1 ;  Salk,  449. 

A  bond  is  equally  a  specialty  debt,  although  it  be  not  yet 
di(e  by  the  condition,  for  the  obligation  is  a  present  debt,  and 
die  condition  only  a  defeasance ;  and  the  executor  may  plead 
inch  bond  and  cover  assets  to  the  amount  of  it.  3  Bao. 
Abr.  81 ;  11  Vin.  Abr.  304;  3  Lev.  57;  Leon.  187;  Cro. 
£>•  315 ;  Cro.  Car.  362  ;  Ca.  T.  Hard.  228.  So  if  it  be  a 
joint  and  several  bond  ;  but  if  it  be  only  a  joint  obligation, 
tbeo  only  the  survivor  must  be  charged.  11  Vin.  Abr.  288  ; 
Pifeem.  127.  But  a  bond,  which  is  a  mere  contingent  security 
to  mdemnify,  cannot  be  set  up  against  a  debt  due  by  simple 
contract.  Yet,  i£  after  payment  of  the  latter,  in  preference, 
the  contingency  should  arise,  semble,  the  executor  may  prove 
such  payment  on  the  plea,  plene  adtn,  11  Vin.  Abr.  307. 
395;  AUen,  40;  Ambl.  160;  2  Vem.  101 ;  sed  vid.  Goldsb. 
14a.  And  if  the  contingency  has  taken  place,  although  the 
4^  consequent  thereupon  has  not  been  paid,  yet  he  may 
tlMnr,  by  suph  plea,  a  full  administration,  except  so  much 
retained  to  satisfy  such  indemnity  bond.  5  T.  R.  307. 
f  Jf  a  bond  be  given  for  an  illegal  consideration,  it  will  be  a 
4efaatavit  to  pay  it  in  preference  to  creditors  or  even  lega- 
te 1  Ves.  254,  and  see  11  Vin.  Abr.  307;  Hob.  167; 
Brownl.  a3w-.(E.) 
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Dr.  &  St  D^8.;. before  the  debt  to  £•  become  payable^^  .Whrtber 
he  maj  not  r-  dotb  that  hinder  that  the  executor  may  not  now, 
^^^St'  «^hen  the  money  to  jB.  is  also  payablcifiay/luii, 
T^\J^  uid  leave  A.  unpaid  ?  And  hereunto  St  .Gtn. 
p^  ^*^*^  answereth  negatively ,  making  this:  verbal  defOBwi 
conroenoea.  to  be  idk,  and  of  no  value.  Yet  he  addeth,  ifatt 
148,269. 149,  ■•  i^  A.  havc  commeuced  suit  before  the  debt  to  J3. 

become  payable^  yet  if  the  executor  can  delay  the 
suit  till  the  debt  of  B.  become  payable,  so  that  / 
can  get  no  judgment  before  that  time,  and  before 
B.  hath  commenced  suit  upon  his  bond,  then  may 
the  executor  confess  his  action,  and  so  pay  bis 
debt,  leaving  A.  unpaid  (i).     But  of  this  J  make 


(i)  And  the  law  is  now  clear  upon  this  point,  that  althoqgb 
an  executor  cannot  justify  a  voluntary  payment  after  notice) 
by  a  suit  duly  commenced,  of  a  debt  of  an  equal  degreej  yet 
by  confessing  judgment  for  the  debt  to  which  he  would  give 
€1  preference,  he  makes  it  one  of  a  higher  degree,  and  soiiutj 
plead  it  to  the  action  in  bar  of  any  other ;  and  he  may  do  so 
cnren  after  interlocutory  judgment,  ii  Vin.  Abr.  296,  n«;  3 
Bac.  Abr.  83;  Com.  Dig.  Adm.  c.  a;  2  Vem.  6a.  300;  1 
Lev.  200;  Carter,  228  ;  2  FonbL  413  ;  2  Ch.  Ca.  201 ;  1  P* 
Wms.  295 ;  2  Atk.  386 ;  5  T.  R.  238.  But  such  plea  must  go 
on  to  aver  that  he  had  no  notice  of  the  plaintiff's  debt* 
1  T.  R.  690. 

If  he  omit  to  plead  such  judgment,  and  afterwards  judg- 
ment be  given  against  him  in  tlie  suit  on  the  specialty  debt) 
he  will  be  bound  to  satisfy  both,  though  there  be  no  assets; 
for  he  might  have  discharged  himself  by  plea.  Com.  Dig* 
Adm.  c.  2  ;  3  Lev.  114. 

But  if  he  plead  a  false  pica,  it  shall  bind  him,  de  bonis  ffo- 
priis.  And  although  it  has  been  decided  that  a  decree  in 
equity  canot  be  pleaded  in  bur  at  law,  yet  it  is  to  be  dccioed 
equivalent  to  a  judgment,  in   tlie  administration,  and  the 


■  '  I 

U.I         ill    I'.l' 

..   •.. ..  / 

.  •    .'•    I.. I  II  • 
I-'-  »-ll  • 


i-r 


TUB  Of'l<lC£   OF  AN    £XQCum>R.  '4Sl 

MlB«doubt/forthatIfindin<im^C)f'KiiiKtBdvra^        i  ^^    ' 
the  Fourth^  some  admittance,  thatif  )^;  hliviiiga 
teily)  patent,  or  other  warrant  from  theKing'  for 
'Kceipt  of  money  of  or  from  a  customer  t>rreceiTer, 
•wlitere  other  had  like  warrants  before  him,  bntiil. 
MJcing  the  first  demand,  now  mnst  the  officer 
first  pay  him,  or  else  himself  shall  become  debtor 
to  bim,  if  he  first  pay  others  whose  demands  were 
'after  made,  though  they  had  warrants  before  A. 
Likewise  tibere  is,  as  to  me  seems,  some  admit- 
/'tanee*tn  the  same  book,  that  the  very  demand 
made  by  a  creditor  of  his  debt  from  an  executor, 
'  who  bath  then  assets  in  his  hands,  doth  entitle 
the  creditor  to  recover  damages  against  the  ex- 
ecutor out  of  his  own  goods ;  which,  if  it  be  so, 
then  doth  even  the  verbal  demand  lay  some  tie 
.or  obligation  upon  the  executor  for  payment  (i). 
fittt  hereabout  I  lay  down  nothing  peremptorily. 
We  partly  may  discern  by  the  premises  how  the 
executor  is  to  guide  himself,  in  the  case  where 


executor  will  be  protected  by  injunction,  i  Vern.  143  ;  2  Id. 
37.  88  ;  4  Bro.  P.  C.  287;  Ca.  Temp.  Talb.  217 ;  Bunb.48; 
3  P.  Wms.  401,  n.  F. 

A  judgment  confessed  pending  a  suit  in  equity  may  be 
made  equally  available  to  protect  the  executor  in  payment 
(Ca.  Temp.  Talb.  225  ;  1  P.  Wms.  295) ;  and  that  even  after 
a  decree  to  compute;  for  that  is  only  in  the  nature  of 
an  interlocutory  judgment.     Ca.  Temp.  Talb.  207 ;  2  Atk. 

380. 

(1)  But  it  is  settled,  that  a  mere  demand  is  not  sufBcicnt 
to  divest  him  of  this  privilege.  1 1  Vin,  Abr.  228.  270 ; 
Sid.i2l_(£.) 
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tbens  be  diverd  debts  by  specialty,  all  due  and 
4iE.3.riti.  payable  at  the  testator's  death,  before  any  suit 
^i'^\^f/  commenced  for  any  of  them;  for  in  that  case 
V'de«iH.r.  clearly  the  first  verbal  demand  gives  not  aagr 
Waimsiey, jost.  prcccdencc,  all  being  due,  and  ■  so.  standing  in 
error  at  Scr.  cqual  degree*  And  this  is  implied  jn  manj^ 
i1b"iniJ"«86?''  books  (fl),  making  the  commencement  of  the  suit 
Such  a  recovery  Qujy  ^^^^  which  cutitlcs  to  priority  of  payment  or 

bv  confe»8iou  is  •'  r  ,f  r   ^  * 

pleaded  against  at  least  rcstraius  the  election  of  the  executor^ 
admitted  good.  Yet  admit  that  one  creditor  first  doth  begin  suit^ 
Drf&stfp.^78i  if  others  also  after  sue  before  he  be  paid,  or  have 
^'  judgment,  now  cannot  the  executor  pay  him  &nt 

who  first  commenced  suit,  but  he  who  first  hath 
judgment  must  first  be  satisfied.  And  the  ext 
ecutor  may  herein  yield  help  to  one  before  the 
other,  viz.  by  essoigns,  imparlances,  or  dilatory 
pleas  to  the  one,  and  by  quick  confession,  to  the 
other's  action;  for  he  is  not  bound  against  bis 
will  to  stand  out  in  suit,  and  expend  costs,  where 
the  debt  is  clear:  nor  is  this  covin,  but  lawful 
discretion,  which  conscience  will  also  approve, 
some  good  consideration  inducing.  Nay,  after 
suit  commenced,  yet  until  the  executor  have  no- 
tice thereof,  he  may  pay  any  other  creditor,  and 
then  plead  that  he  hath  fully  administered  before 
notice  (1).     Nor  is  the  sherifi*'s  return  of  summons 


(a)  It  is  notice  of  the  suit    3  Bac.  Abr.  83 ;  1  Mod.  175; 
Fitzgib.  77.— (C.) 


(1)  Plowd.  279 ;  Law  of  N.  P.  178 ;  3  Mod,  115.    So  if  • 
reasonable  time  hatli  elapsed  without  notice  of  the  dAt,  it 
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or  didtrieSB  sufficient  cause   of  notice;   for  the 
summons  might  perhaps  be  upon  his  land :  but 
if  it  were  to  his  person,  it  is  notice  sufficient ; 
and  then,  to  save  himself,  he  must  say,  that  he 
was  not  summoned  till  such  a  day,  before  which 
he  had  fully  administered.     Yet  doubtless  the 
eiecutor  may  be  arrested  at  the  creditor's  suit  in 
some  sort,  which  yet  shall  be  no  sufficient  notice 
of  this  debt.     As  for  the  purpose,  if  he  be  sued 
by  latitat  out  of  the  King's  Bench,  this,  supposing 
a  trespass,  gives  no  notice  of  a  debt ;  so  also  of  a 
snbpioena  out  of  the  Exchequer ;  but  the  original, 
returnable  in  the  Common  Pleas,  expresseth  the 
debt,  and  so  in  some  sort  doth  the  process  there- 
upon.    And  there  it  seems  by  some  books,  that  SoaiMwasit 
if  it  be  laid  in  the  same  county  where  the  ex- 
ecutor dwells,  he  must  take  notice  of  it  at  his 
Own  peril.     But  this  I  take  not  to  be  law,  nor  is 
there  any  great  opinion  that  way ;  and  although, 
to  make  it  more  clear,   the  executor  (in  King 
fJenry  the  Fourth,  his  time)  estranging  himself 
from  notice  of  the  suit  before  payment  to  others, 
^id  allege  that  the  action  was  laid  in  a  foreign 
oounty,  that  is  no  great  proof  that  if  his  abode 
liad  been  in  the  county  where  the  action  was 


he  might  justify  payment  of  inferior  dehts.  Pr.  Ch. 
S34 ;  3  Bac  Ahr.  82,  n. ;  3  Lev,  115;  Ambl.  16a.  Yet  he 
'^rill  be  bound  by  constructive  notice  in  the  cases  of  judg-* 
^)aent8  and  decrees  in  equity,  without  any  actual  notice. 

3  Bac.  Abr.  83,  n. ;  Dyer,  32 ;  2  Vern.  88 ;  Cro.  El.  793; 

3  Mod.  115.- (E.) 
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brought,  he  must  have  taken  notice;  but  (thus  it 
lyas  clearer,  and  a  surplusage  hurts  not 
Rent.  Now  between  a  debt  by  obligation  and  a  debt 

for  rent  or  damages  upon  a  covenant  brokea  (i), 
I  conceive  no  difference,  nor  any  priority  or  pre- 
cedency ;  but  it  is  at  the  executor's  discretion  to 
pay  first  which  h^  will,  as  if  all  were  by  boDd(3)* 
So  also  of  rents  behind  and  unpaid,  as  I  coa- 
ceive;  but  touching  them,  principally  intending 
rents  upon  leases  for  years,  divers  considerations 
are  to  be  had,  and  some  distinctions  to  be 
made  (a).     As  first,  between  rent  behind  at  the 


5  Co.  89  '    (fl)  Debt  for  rent  upon  a  ]case-paroI  for  three  years,  from 

«8*  ^6  ^*  *^®  ^^^  ^^ September,  i685,  rendering  90/.  per  annum  rent, 

1  Mod.) 75'  and  for  270/.  rent,  due  Michaelmas,  1688,  was  the  actioa 

Vaagh.  94, 95.  brought  after  the  term  ended  against  the  defendant,  executor 

1  Sid!  ti.  o^  the  lessee,  who  pleaded  an  obligation  entered  into  by  tbe 


(1)  Even  when  the  damages  are  not  liquidated.  3  Bad. 
Abr.  81 ;  11  Vin.  Abr.  29a.  305 ;  6  Mod.  144.  And  where 
the  covenant  was  that  his  executors  should  pay,  semble  they 
are  equally  bound,  although  the  testator  himself  could  not 
have  been  sued.     1 1  Vin.  Abr.  276 ;  Shep.  T.  990. 

(2)  Com.  Dig.  A  dm.  c.  2 ;  1  Saik.  326;  Cro.  El.  23<; 
3  Burr.  183. 1384 ;  1  P.  Wnis.  429.  And  whether  tbe  leiie 
be  by  deed  or  by  parol,  it  is  immaterial ;  for  the  debt  arises 
from  the  profits  of  land,  and  is  therefore  considered  as'i 
specialty  debt.  So  if  the  lease  be  determined,  the  nature  of 
the  debt  remains  unaltered ;  the  only  difference  is,  that  now 
the  lessor  is  deprived  of  the  more  summary  remedy  by  ffis- 
tress.  3  Bac.  Abr.  82.  96 ;  1 1  Vin.  Abr.  289  ;  3  Lev.  267; 
a  Ventr.  184;  Comyn  R.  67.  145  ;  Comb.  183;  and  Stat 
8  Ann.  c.  14. — (E.) 
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time  of  the  testator's  death,  of  which  that  befoVe 

said  is  to  be  understood,  and  that  which  groweth 

behind,  after ;  next  between  suit  for  the  rent  by 

action  of  debt,  and  distress  and  avowry.     As  to 

the  first  difference,  if  the  rent  grew  due  since  the 

testator's  death,  then  is  it  not  accounted  in  law 

the  testator's  debt ;  for  only  so  much  is  in  law  ac- 

eounted  assets  to  the  executor,  as  the  profits  of 

the  lease  amounted  to  over  and  above  the  rent ;  Cro.  jac.  238. 

so  as  for  that  rent  so  behind  the  executor  himself  Frank,  •dminii- 


testator,  and  that  he  had  not  assets  ultra  5/.  which  are  not  3  Mod.  115. 
safficient  to  satisfy  the  debt  upon  the  obhgation.  The  ^'?y°^^' 
plaintiff  demurred ;  and  the  question  was,  if  this  rent  upon 
lease-parol,  and  the  term  ended,  be  payable  before  the  debt 
upon  obhgation  ?  And  it  was  argued  for  the  plaintiff,  that 
ttie  rent  being  due  upon  real  contract,  although  it  be  by 
paroly  is  of  a  more  high  nature  than  the  obligation.  But  far 
the  defendant  it  was  said,  that  the  term  being  ended,  the 
arrears  are  become  mere  personal :  otherwise  it  had  been, 
perhaps,  if  the  lease  had  remained  in  esse^  because  then  tlie 
plaiqtiff  might  have  distrained  for  it.  The  authorities  cited 
were,  Style,  2.  61  ;  1  Roll.  Abr.  927,  s.  2,  3;  11  H.  4,  79, 
b;  13  H.  4,  9 ;  none  of  which  come  directly,  nor  is  there  any 
authority  to  be  found  in  the  books  direct  in  this  case.  Quod 
Cur,  admirahat.  being  a  case  which  often  happened.  Pol* 
lexfen^  justice,  inclined  for  the  plaintiff,  for  the  defendant 
could  not  wage  his  law,  which  proved  it  not  to  be  merely 
personal.  Powel,  justice,  inclined  to  the  difference,  where 
the  lease-parol  is  determined  or  not,  and  adjomat.  But 
afterwards  judgment  was  given  per  tot,  cur,  for  the  plaintiff; 
Upon  which  a  writ  of  error  was  immediately  brought  in 
B.  H.  and  in  Trin.  3  W.  h  M.  the  judgment  was  affirmed |)er 
Holt,  chief  justice,  and  tout  le  courts  who  held,  that  the  con- 
tract remained  in  the  realty,  notwithstanding  the  term  was 
«ieterTOined.     Lev.  3  p.  267,  Newport  v.  Godfrey, — (C.) 
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trator,  for  rent  staiids  debtOF,  08  hath  been  resolved,  and  there- 
death  of  intei-  fore  he  is  suable  in  the  debet  and  detinet ;  >  whereas 
^^n  mS  b  for  rent  behind  in  the  testator's  life,  and  all  other 
"^  Aat"  b?  **^®  ^^^^  ^^  ^®  testator,  he  must  be  sued  in  the 
action  well  lay  dOtfiet  onlvfi).   Hence  it  must  follow,  as  it  seema, 

inthedebetaud  ^  \    /  ' 

detinet  Pas.    that  au  executor  sued  for  debt  upon  a  bond  <f 

SJac  B  IL 

iboQgh  I'be  like  bill,  caunot  (except  in  some  special  cases)  plead  a 
^iSl^^^be'wse  payment  or  recovery  of  rent  grown  due  since  his 
of  Body  and      tcstator's  death;   though  of  rent  behind  ajt  the 

JiargraTe«  given  ^  ^ 

BCch.  41  El.      time  of  his  death  it  be  otherwise.    And  yet  here 

was  afterwards  ,.     .        .  .  , 

reversed  in  Ca-  again  auothcr  difference  or  distmction  is  to  be 
SSTei.Tii  ;  taken,  viz.  where  the  profits  of  the  lease  exceed 
Sr.si?^.^*^'  the  rent,  and  where  the  rent  is  greater  than  the 

yearly  value  of  the  profits;  for  even  there,  is 
elsewhere  is  showed,  the  executor,  if  he  baYe 
assets,  is  tied  to  the  holding  of  the  lease,  and 
payment  of  the  rent,  and  consequently  doth  so 
much  of  that  rent  as  exceeds  the  yearly  profit 
stand  in  equal  degree  the  testator's  debt,  with 
other  debts  by  specialty.  And  yet  again,  to  re- 
consider this  point,  what  if  the  debts  of  the  testator 
by  specialty  payable  presently  at  his  death,  or 
before  the  time  that  any  rent  can  grow  due  upon 
this  lease,  shall  amount  to  the  full  value  of  the 
testator's  goods :  may  not  then  the  executor, 
though  he  do  not  pay  those  debts  before  the  rent- 
day  (for  that  would  make  the  case  clear),  waive 
the  term  ?  For  if  he  may,  then  haply,  if  he  do 
not  so,  but  shall  by  payment  of  any  of  this  rent 

(i)  And  to  such  action  he  may  plead  pfene  adm»    C(f^ 
Dig.  Adni.  B.  14;  and  1  Wils.  4.~(E.} 
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mnt  goods  to  pay  any  part  of  the  debts  by 

specialty,  it  may  lie  upon  himself  and  his  own 

goods,  as  happening  by  his  own  default  (i).     But 

on  the  other  side,  it  may  be  said,  that  he  could 

not  waive  it  so  long  as  he  had  assets,  because 

thereby  he  stood  equally  liable  to  pay  that  debt, 

being  once  due,  as  the  other  debts  by  specialty. 

On  the  other  side,  it  may  be  said,  that  though  the 

debts  for  rent  and  upon  bond  shall  be  admitted  to 

be  in  nature  equal,  yet  the  case  being  put  of  rent 

not  due  at  the  time  of  the  testator  s  death,  it  was 

not  then  a  debt  nor  duty ;  whereas  a  bond  makes  Though  thej 

t  present  debt  and  duty,  though  not  presently  «*  w^utwjf 

payable,  the  day  of  payment  being  not  yet  come,  fbiiJ'^iJj'^Si. 

•a  as  this  later  is  discharcred  by  a  release  of  debts  ployed  to  th« 

^  ^  execution  of  tho 

or  duties,  and  so  is  not  the  former  (^i).     So  to  wiii«  but  sudi 


{a)  If  executor  of  lessee  for  years  assign  over  his  term, 
t&  action  of  debt  doth  not  lie  against  him  for  rent  due  after 
^  assignment :  the  like,  if  the  lessee  assign  over  his  interest 
9fA  die :  but  if  he  assign  but  part  of  the  matter  or  land 
l^ianted,  it  is  otherwise ;  and  in  some  cases  it  shall  be  ap- 
portioned.    3  Rep.  24,  Walker^s  Case. 

Debt  for  rent,  and  declared  on  a  lease  made  by  the  plaintiff 
ta «/.  jS.  who  made  J.  D,  executor,  who  assigned  the  term 
ta  the  defendant :  the  defendant  pleaded,  that  before  any 
^t  arrear  he  assigned  the  term  to  /.  G.  but  did  not  plead 
i^ce  of  it,  nor  acceptance  of  the  rent  from  him  by  the 

(1)  Therefore  he  may  relinquish  the  lease  whenever  the 
pi^erty  in  his  hands  to  be  administered  is  insufficient  to 
f9f  the  rent ;  but  he  is  bound  to  continue  tenant  until  that 
n  exhausted.  Com.  Dig.  Adm.  B.  4;  1  Salk.  997;  1  Lev* 
127,  and  tffipr.— (E.) 
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profit!  only  leave  that  point  unresolved,  let  us  next  see 
tfaaTwhkb  is  to  whether,  in  some  case,  though  the  rent  exceed  not 
HHd  th««f^  w  *^®  yearly  value  of  the  land,  yet  even  that  payable 
much  of  the      ^^^  the  death  of  the  testator  may  not  stand  in 

profits  MM  to  -^  ^ 

make  or  answer  most  part,  II  uot  wholly,  upon  the  testator.8  scoie, 
shaihtaketo^  as  his  debt,  as  well  as  if  it  had  been  payable 
and'thry  shdi  before  his  death.  Posiio,  then,  that  the  whole  or 
iTinVhTdeSi  l"Jf-year's  rent  is  payable  at  the  Annunciation 
and  detmet.      of  our  Ladv,  and  that  the  testator  dieth  two  or 

Pop.  ItO,  per  '^ 

Po^am.  And  three  days,  or  some  like  short  time,  before  that 
not  more  worth  feast;  uow  certainly  should  the  law  be  unrenr 
hu a*^%Vea  souablc,  if  it  should  lay  this  debt  upon  the  eK- 
£th!^debenlad  ^^^^^^s  shoulders,  in  respect  of  those  few  winter 
deUnet,forin    days  profits  which  he  tooL     But  surely,  sinee 

such  case  he  it  '^      '^  ^ 

to  be  charged  in  the  taking  of  the  profits  induced  the  law  to  lay 
Vent!«ri!^'  ^^  ^6^t  upon  the  executor  as  his  own  debt,  ther^ 

Cur. 


!««•* 


plaintiff;  whereupon  the  plaintiff  demurred;  and  it 
adjudged  for  the  plaintiff,  by  PoUexfen,  chief  justice,  and 
Rokesby,  justice ;  contra  Powel,  justice,  who  held,  that  Ae 
priyitj  of  the  contract  being  altered  by  the  assignmeiit  of 
the  executor  before  any  rent  due«  and  also  the  privity  of 
estate  by  the  assignment  of  the  assignee  of  the  ezecutflr, 
nothing  remained  whereupon  to  maintain  the  action.  Pol- 
lexfen,  chief  justice,  and  Rokesby  held,  that  till  notice  of  the 
assignment  it  was  not  a  complete  assignment  to  destroy  tfie 
privity  of  estate,  but  till  notice  he  remained  tenant  as  Co  the 
payment  of  the  rent.  As  in  the  case  of  lord  and  teiMUit,  if 
tenant  make  a  feoffment^  yet  he  remains  tenant  as  to  the 
avowry  till  notice  of  the  feoffment  and  tender  of  arrean. 
Lev.  3  p.  295,  Tongue  v.  Pitcher,  3  W.  &  M.  in  C.  B. ;  and 
see  1  Sid.  ^G6.  338 ;  i  Lev.  127.  308 ;  2  Lev.  S31 ;  fl  Samd. 
181,  i8'3.  302,  303;  2  Vent.  209;  3  Mod.  325;  4Mod.7i 
— 7(> ;  1  Show.  340. — (C.) 
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fore,  as  where  the  executor  had  the  profits  for  the 
whole  year  or  half  year,  except  some  few  dayS  ' 
inccnrred  in  the  testator  s  lifetime,  those  few  days 
will  be  unregarded,  according  to  the  rule,  de 
ffmnmis  nan  curat  lev,  and  the  whole  rent  shall 
Ke  upon  the  executor  as  his  own  debt ;  so  on  the 
contrary  part,  when  the  whole  year  or  half-year's 
profit,  except  some  few  days,  incurred  after  the 
testator's  death,  the  rent,  becoming  payable  so 
fMtantly  after  the  testator's  death,  must  in  reason 
lie  wbolly  upon  the  testator's  estate,  as  to  me  it 
seems.  What  if  to  this  I  add,  that  the  testator's 
catd^i  wherewith  the  ground  was  stocked,  do 
depasture  and  devour  the  profits  all  the  time  after 
(he  testator's  death,  till  the  day  of  payment  of  the 
lents  ?  Nay,  if  the  rent  were  payable  at  Michael- 
mat  and  the  Annunciation,  and  the  testator  dies  a 
few  days  after  Michaelmas,  the  rent  being  of  or  near 
die  value  of  the  land,  it  will  then  be  hard  that  the 
executor  shall  for  this  winter  profit  pay  the  rent  out 
of  his  own  purse,  especially  if  the  whole  year's  rent 
be  payable  at  that  one  day,  as  in  some  cases  it  is ; 
or  if  the  whole  year's  profits  were  taken  in  the 
sommer,  as  in  case  of  a  lease  of  tithes :  it  is  so 
dso  of  meadow  grounds,  usually  drowned  in  the 
winter.  So  if  the  lease  be  then  to  end,  not  having 
t  summer  half-year  to  succeed  and  make  amends 
finr  the  winter :  or  if  the  winter  half-year  be  the 
later  half,  the  lease  beginning  at  Lady-day,  so 
Ihil  there  is  but  a  summer  for  each  winter  follow- 
ing, and  not  any  for  the  winter  passed.  Of  like 
consideration  with  those  is  the  case  of  a  lease  of 

u 
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woods  for  a  rent,  which  being  fellable  but  once  in 
eight  or  nine  years,  now  if  the  lessee  having  made 
the  last  sale  and  felling  before  his  death,  the  hn 
should  cast  the  rent  upon  the  executor's  own 
estate  for  the  time  future,  it  should  lay  loss  upon 
him ;  which  is  against  reason,  and  contrary  to  the 
nature  and  disposition  in  the  law,  even  in  thif 
particular :  as  appears  by  this,  that  she  enables  ai 
executor  to  pay  himself  before  any  debt  of  equa 
nature;  so  as  she  more  tenders  an  executor*! 
indemnity  than  any  other  creditor's.  Therefon 
I  think  that,  with  and  upon  the  differences  abon 
showed,  even  rent  grown  due  after  the  testator'i 
death  may  in  some  cases  be  the  testator's  debt 
Where  eiecQtor  payable  equally  with  debts  by  bond.  But  \Hsn 
ihMcrm.''**'*    I  conceive,  that  if  the  executor  were  in  such  casi 

of  destitution  of  assets  as  might  justify  his  waivinf 
of  a  lease  over-rented,  he  then  may  waive  th< 
term's  residue,  because  for  the  future  the  profit 
will  come  short  of  answering  the  rent,  though  a 
the  first,  and  so  in  the  total,  the  profits  did  ex 
ceed  the  rent.  And  if,  for  want  of  waiving  when 
he  might,  this  rent  fall  upon  him,  the  paymen 
thereof  would  be  no  excuse  against  another  ere 
ditor,  nor  as  to  him  be  a  good  administration ;  fo 
ignorantia  juris  nan  excusatj  this  is  pertinent  ti 
our  present  consideration,  which  debt  may  wid 
safety  be  paid,  leaving  another  unpaid ;  and  tin 
hazard  of  executors  by  ignorance  of  the  law  hat] 
been  a  principal  motive  to  my  writing  these  dis 
courses  in  English.  Hitherto  we  have  only  con 
sidered,  as  I  think,  of  rents  as  they  be  recoverable 
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bjr  action  of  debt  Now  let  us  see  if  there  may 
sot  be  somewhat  different  considerations  touching 
distraining  for  rent,  and  so  coming  to  recover  it 
by  avowry  (a)»  Put  we  then  the  case,  that  an 
executor  hath  fully  administered  in  payment  of 
debts  by  bond,  and  after  the  lessor  or  reversioner 
Cometh,  and  distraineth  for  arrearages  of  rent  due 
in  the  testator  8  life  ;  can  the  executor  in  bar  of 
die  avowry  plead  fully  administered,  as  he  might 
bave  done  if  an  action  of  debt  had  been  brought 
&r  these  arrearages  ?  Doubtless  I  think  no ;  no- 
^g  shall  hinder  the  levying  of  the  rent  upon 
tbe  land,  as  long  as  it  is  enjoyed  under  the  title 
of  tbe  lease,  except  the  land  come  to  the  King, 
upon  whose  possession  no  distress  can  be  taken. 
I  think,  therefore,  that  the  executor  who  paid  out 
of  bis  own  purse  to  the  value  of  this  lease  (for  so 
I  intend  the  case,  and  else  could  he  not  have 
&ily  administered,  as  in  the  case  was  put),  should 
bave  abated^  in  the  price  and  valuation  of  the 
lease,  as  well  the  arrearages  of  rent  as  the  rent 
fiiturely  payable,  both  being  equally  leviable  upon 
tbe  land  ;  and  if  he  so  have  done,  he  is  no  loser 
by  payment  of  this  arrearage  :  but  if,  trusting  to 
tbe  power  of  an  executor,  and  to  the  plea  of  fully 
administered,  he  did  not  so,  but  disbursed  in 
segpect  of  the  lease,  to  the  full  value  without  such 


[a)  Where  he  in  remainder,  and  not  the  executor  of 
tenant  for  life,  shall  be  charged  by  distress  for  rent  arrear  in 
tbe  lifetime  of  tenant  for  life.    5  Rep.  1 1 8,  Edriche't  Case. 

u  2 
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abatement,  he  must  bear  the  loss  of  his  own 

ignorance.     He  might  also  another  way  haye 

helped  himself,  viz.  by  payment  of  that  arrearage, 

Where  execotor  leaving  Other  debts  by  specialty  unpaid.    And 

rarr^JL""*  """^  what  if  suits  wcrc  presently  commenced  upon  the 

testator's  death,  before  he  could  make  payment  of 
the  rent  behind?  Whether  might  the  executor 
then  plead  this  debt  for  rent,  as  he  might  a  debt 
by  judgment  or  statute  ?  Surely,  methinks,  it  is 
probable  that  he  might,  because  it  is  a  debt  from 
which  he  cannot  be  freed  by  payment  of  the  other 
debt  sued  for  by  specialty  (i).  If  the  reversioner 
would  also  commence  suit  before  judgment  had 
for  the  creditor  by  specialty,  then  might  the  ex- 
ecutor help  himself  by  confessing  his  action  first: 
but  this  perhaps  the  reversioner  would  not  CP^ 
ceive  safe  for  him,  since  that  way  the  otheis 
might  get  judgment  before  him,  and  so  he  might 
lose  both  his  suit  and  his  debt ;  whereas  hold^ 
himself  to  the  course  of  distress,  the  lease  coi^ 
tinning,  he  hath  land  at  the  stake  for  his  debt 
What  if  he  distrain  and  avow  ?     May  not  bow 


(i)  Rent,  whether  reserved  by  deed  or  by  parol,  aruiog 
equally  from  the  profits  of  land,  is  regarded  as  a  debt  bjT 
specialty.  As  to  rent  accruing  in  his  testator^s  lifedme,  I0 
can  only  be  sued  in  the  detinety  and  plead  thereto  that  hdtel 
fully  administered ;  but  for  subsequent  rent  he  is  to  be  rf, 
garded  personally  chargeable,  and,  as  an  assignee,  maybe 
cliarged  in  the  debet  as  well  as  detinet^  having  no  powef  td 
waive  the  terra.  3  Bac.  Abr.  82 ;  1 1  Vin.  Abr.  389,  ii.« 
Com.  Dig.  Adm.  B.  14;  3  Lev.  267;  Com.  Rep.  67.  IW 
Comb.  183  ;  I  Wils.  4;  1  Salk.  297.  317 (E.) 
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he  executor  pay   himy   or  at  least  confess  his 

;dtion  or  avowry,  so  as  he  first  having  judgment 

D(6y  first  be  satisfied?    Surely,  after  suit  com- 

Mhced,  I  see  not  how  the  creditors  by  bond  can 

b  be  prevented,  at  least  without  a  judgment  had 

or  the  rent,  yea  though  such  a  judgment  be 

lad ;   yet  because  the  judgment  in  that  case  is 

lot  that  he  shall  recover  the  sum  due  for  rent, 

lut  only  that  he  shall  have  a  return  to  the  pound 

tf  the  cattle  distrained  for  the  rent,  it  is  ques-^ 

itoable  whether  the  payment  thereupon  of  the 

tdit' shall  prevent  the  judgments  after  had  in  the 

Mits  upon  bonds  :  but  I  think  it  shall ;  because 

sKhough  it  be  not  an  express   recovery  of  the 

refit,  yet  it  is  such  a  judgment  compulsory  for  the 

Mae  as  makes  the  payment  inevitable  and  of 

fiteessity.     And  where  before  we  have  made  the 

^fttestion  only  between  the  said  rent-debt  and  the 

Ma  by  obligation,  let  us  now  put  the  case  be- 

Wrten  the  rent-debt  and  the  debt  by  statute  or 

judgment.     If  then  the  lessor,  after  death  of  the  See  13  r.  t. 

lettee,  distrain  for  the  rent  behind  part  of  the  tes-  su  Atumder 

tator's  cattle,  and   after  there  comes   a  writ  of  ^4iued^"hIuito"i 

Q;eQution  upon  a  judgment  or  statute  of  the  ^jjj*' ""'"^ywe 

^tator  8 ;  whether  shall  these  beasts  in  the  pound  i>yer. 

fiMr  jmot  be  delivered   in  execution  or  not,  ad- 

Vlttiitig  that  without  them  there  be  not  goods 

sufficient  for  satisfaction  of  the  judgment  or  sta- 

tMtfs?     And  surely,  I  think,  they  cannot  be  de- 

iiiiered  in  execution.     First,  for  that  they  are  in 

4f  custody  of  the  law,  as  in  Stringfelbufs  Case^ 

♦tough  there  the  King's  prerogative  overtopped 

U3 
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that  point.     Yea,  so  I  think,  though  they  be  le- 
plevied,  for  that  they  are  to  be  returned  to  the 
pound,   if  judgment  pass  for  the  avowant,  to 
which  purpose  security  is  given ;  so  as  they  #K 
but  in  the  case  of  a  prisoner  bailed,  who  stiO  it 
in  some  sort  in  custody.     Secondly,  for  that  tibiii 
rent,  incident  to  and  descendible  with  the  r^ 
version,  breeds  a  debt  of  a  real  nature,  and  M 
of  more  dignity  and  worth  than  debts  persoiial, 
Thirdly,  for  that  the  land  let  (as  in  a  sort  debtoi'] 
stands  chargeable  with  this  distress  from  the  vetjf 
time  of  making  the  lease,  as  either  by  contrtd 
real  of  quid  pro  quOy  or  rather  by  an  operation  <A 
law  or  legal  constitution,  or  ancient  custom  of  the 
realm,  without  any  contract  of  persons.     Lasdy, 
for  that  the  lessor  doth  not  distrain  the  cattle 
therefore,  or  in  that  respect,  for  that  they  are  or 
were  the  goods  of  the  testator,  but  for  that  he 
found  them  levant  and  couchant  upon  the  land 
which  must  afford  his  rent,  or  a  distress  for  it  if 
behind :  so  as  if  th^y  had  been  any  under-tenaiit^s 
or  stranger's  cattle,  they  might  have  been  dis- 
trained.    Some  may  perhaps  object  this  reaiMm 
why  these  impounded  cattle  should  be  delivered 
in  execution,  viz.  for  that  where  otherwise  dMf 
creditor  by  statute  or  judgment  should  lose  all  df 
part  of  his  debt,  yet  by  this  relief  done  to  hfan 
shall  not  the  lessor  lose  his  rent,  for  that  he  may 
at  any  time  after  distrain   any  goods   or  cattle 
found  upon  the  ground,  at  any  time  during  the 
continuance  of  the  lease.     But  here,  besides  the 
point  of  delay  and  stay  for  this  rent,  which  t(f 
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BUdy  is  the  sole  meaDS  of  maintaining  their 
lM)«seb<^(ii  atid  families,   this  farther  is  consi* 
derable^  idi&t  perhaps  the  lease  may  be  near  ex- 
pirii^i  perhaps  so  highly  racked  and  rented  even 
to  er  abovt  the  value,  as  that  the  executor,  having 
his  testator's  stock  taken  from  it  and  him  by  ex- 
ecution, will  not  stock  it  any  more ;  and  so  the 
land  lying  fresh,  if  the  lessor  shall  lose  the  benefit 
of  his  former  distress^  he  shall  be  perhaps  without 
remedy  for  his  arrearages  of  rent.     And  if  the 
case  were  of  a  distress  for  rent  behind  after  the 
teatator-s  death,  I  conceive,  though  not  so  strongly^ 
for  most  of  the  reasons  above  said,  that  the  law 
would  be  all  one  as  in  the  other  case  :  for  though 
in  this  case  respect  shall  not  be  had  to  the  ex- 
ecutor's loss,  upoa  whose  goods  the  law  casts  this 
debt  though  not  die  other,  yet  here  the  point  of 
ioM  muflt  fall  either  upon  the  lessor  losing  his 
distress,  or  upon  the  other  creditor  by  specialty 
or  record  losing  wholly  or  in  part  his  debt.     And 
in  lei^pect  of  this  local  tie  upon  this  land  for  pay-      .    . 
Qtett  of  the  rent,  whereto  even  the  fealty  of  the 
leiaee  and  tenure  of  the  land  bindeth  him,  I  think 
^  act  that  the  lessee  can  do,  by  entering  into 
bonds  or  statutes,   or  having  judgment  against 
iiim,  can  hinder  the  lessor  or  reversioner  from 
Wung  his  remedy  upon  this  leased  land  for  the 
^mt.  therefore  due ;  but  rather  any  other  creditor 
ahaU  be  a  loser  in  his  debt.     Doubtless,  if  in  bar 
to  the  avowry  for  this  rent,  due  either  before  or 
^inoe  the  testator's  death,  the  executor  will  plead, 
that  the  testator  was  indebted  1,000/.  by  statute, 

U4 
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•  moogmzfuitte^  '<yr  judgmentyi  which  is  mere  ^dian 
Tm  ^31*  '  ^^  ^^  goods  amounted  tintoi;  it  wiU  be  n6f*od 
.  piea^  but.  may  te  demuired  upon^  ^What  tftjie 
plead  BO  inucfa  debte  ^of  leGOrd  to  theitiCSioiiB? 
Surelj,  i.  doubt  whether  this  plei^  will  be  aUemd 
ia  any  other  court  than  in  >  the  Exehequerir<^if 
diese arrearages  of  rent- shall  be  leyied  tip<»i:the 
iand,>so  as  eith^  the  executor  must  pay  it  orktse 
the  cattle  distrained  by  a  return  irreplevisd^ 
and  then  shall  not  have  sufficient  to>tetisifl|ie 
debt  to  the  Crown,  I  see  not  how  he  dhallweil 
escape,  when  pursued  in  the  Exchequer  to^nake 
up  this  Crown  debt  out  of  his  own  purse,  vdiich 
is  bard ;  for  this  we  may  pitch  upon  as  a<matiiD 
and  principle,  that  an  executor,  where  no  debnlt 
is  in  him,  shall  not  be  bound  to  pay  more  fi>riiis 
testator  than  his  goods  amount  unto.  Agai%<it 
is  a  rule,  that  where  nothing,  is  to  be  had,  9iz. 
justly  to  be  had,  the  King  loseth  his  rigbt  Asi 
our  books  tell  us,  the  King's  prerogative  jbusI  &ot 
soBracton.      <io  wTong.    Fottstos  cjus  Juris  cst,  wm  tf^wM: 

itim  potestas  injuruB  non  est  Dei,  sed  DiMi- 
On  the  other  side,  it  may  be  said,  that  if.  land 
leased  come  to  the  King  by  grant,  oudawiy,  or 
btherwise,  the  rent  reserved  cannot  be  distraaed 
for ;  and  therefore  it  is  not  very  unreasonable  Bor 
incongruent  that  the  King's  interest  for  his.  debt 
should  make  the  distress  of  a  subject  stand  by 
and  give  place.  This,  therefore,  among  other  of 
the  premises,  do  I  leave  as  a  qucere.  Nor  id  ^ 
altogether  unprofitable  either  for  an  execut(Mr  or 
creditor  to  know  what  ways  and  passages^  .wlutt 


•i 
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oases  and  contiDgents,  be  doubtful  and  haisardons. 

nAnd  if  in  dn^ese  unbeaten  paths^  where  our  books 

<tald  relations  have  hdd  me  forth  no  U^it,  express 

^or  i>drticular,  I  have  erred  in  misresolving,  or 

iHSiing'  to  resolve,  I  hope  I  shall  without  difficulty 

•btain  pardon.    By  stat.  8  Ann.  no  goods  on  lands 

leased  for  lives,  years,  at  will,  or  otherwise,  shall 

ht  taken  by  virtue  of  any  execution,  unless  the 

pBortf  suing  shall,  before  removal  of  the  goods, 

pajr  to  the  landlord  all  rents  due,  not  exceeding 

Ofie  year's  rent. 

Aju  Now  let  us  consider  of  assumptions  or  promises 

i  made  by  the  testator  upon  good  consideration, 

ntbftiperformance  whereof,  or  making  recompense 

tjttid  satisfaction  for  not  performing,  doth  lie  upon 

I  an  executor,  as  before  is  showed  (i).    These  there-  Co.i.9,f.8a,b. 

fove  are  to  come  behind,  and  give  place  unto  all  i.  s.&io&ii. 

die  former;  so  as  an  executor  this  way,  or  for 

these  sued,  may  plead  debts  by  specialty,  rent, 

&€<  amounting  to  the  whole  goods     And   yet 

these  debts  by  contract  or  assumption  express, 

^^  to  be  satisfied  before  legacies  be  to  be  had. 

'  i  ftlfmmm,mm^m^mmi ii  ■  ii  i  ■■■»■■■         ■!■■■■■. 

(i)  And  amcmg  simple  contract  debts,  the  executor  is 
liouAd  to  discharge  those  due  to  the  King,  in  the  first  place, 
and  other  such  as  are  due  to  domestic  servants  and  labourers. 
3  Bac.  Abr.  lO;  i  Roll.  Abr.  627;  11  Vin.  Abr.  274;  Shep. 
t.  478.  986. 

Bat  by  the  custom  of  London,  a  simple  contract  debt,  due 
.  from  one  citixen  to  another,  is  in  tlie  same  degree  as  a  spe- 
cialty debt,  and  payment  of  it  shall  be  binding  on  a  specialty 
creditor,  though  a  stranger.  3  Bac.  Abr.  82 ;  Roll.  Abr. 
557 ;  5  Co.  81,  b.  83 ;  Noy  53 ;  Andrews  R.  340  ;  Cro.  El. 
409— (R) 
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First,  because  by  the  common  law  of  the  hm 
these  are  recoverable,  and  so  are  not  legaciefl 
Next,  because,  as  our  books  speak,  it  concern 
the  soul  of  the  testator  to  have,  as  alienum^  d 
duties  and  debts  to  other  men  satisfied  before  di< 
debtor  8  voluntary  gifts  or  bequests.  Also  thes 
debts  by  assumption  or  simple  contract,  are  to  b 
Co.  ].  9,  f.  90.  satisfied  before  the  reasonable  part  of  the  wife  c 
Pincham^Case;  ^jjij^jy^n^  jq  which  by  custcmi,  iu  some  countiei 

^■•®'  they  are  entitled.    See  21  Ed.  4,  Hi ;  and  2  Ed. 4 

13 ;  and  2  Hen.  6,  16.  And  note,  that  in  sud 
an  action  upon  the  case,  it  is  not  of  necessity  t 
lay  or  set  forth  in  the  declarations,  that  the  dbo 
fendant  hath  assets  to  pay  all  debts  by  spedafag 
and  this  also :  but  if  there  want,  the  defi^idas 
must  allege  that  in  his  excuse,  for  else  it  shall  h 
presumed  that  he  hath  assets.  So  also  in  an  aclia 
upon  a  case,  grounded  upon  the  executor's  owi 
assumption  to  pay  his  testators  debt  And  yid 
as  the  Lord  Coke  conceives,  and  upon  goo 
reason,  as  to  me  it  seems,  if  the  executor  so  pro 
mising  had  not  assets  sufficient  in  his  hands  t 
pay  this  debt  promised,  he  pleading  non  assumpmi 
may  give  that  in  evidence;  for  then  the  consi 
deration  faileth ;  as  also  if  there  were  no  sucl 
debt  due,  since  the  plaintiff  could  not  have  re 
covered  if  he  had  sued,  and  so  his  forbearance  b 
sue  was  no  valuable  consideration  (1). 

(1)  In  general^  interest  for  forbearance  or  delay  cannot  be 
claimed  against  the  executor,  except  where  it  might  ba^i 
been  recovered  from  the  testator  as  damages  for  the  del«ntioi 
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CHAP.    XIII. 
0¥   DEVASTATION,  OR   WASTING. 

THAT  which   St.  Paul   of  Dispensers  spiritual 
(who  are  as  it  were  the  executors  of  the  last  will 
and  testament  of  our  Saviour  Christ)  doth  say  or 
eajoin,  viz.  that  they  must  be  found  faithful,  the 
^ame  is  required  of  these  less  or  inferior  dis- 
pensers, the  executors  of  mens  wills:  and  hereof 
tliey  are  to  be  regardful,  not  only  in  respect  of 
^Sd^ing  damage  to  their  own  estates,  but  more 
Especially  in  respect  of  an  oath  which  divers  of 
Our  books  mention  to  be  taken  by  executors.  And 
^  one  of  the  books  of  relations  of  cases  in  the 
^weitieih  year  of  Henry  the  Seventh,  his  time, 
IJiere  is  an  expression  of  three  things  whereto  the 
office  of  an  executor  tieth  him.     First,  to  do  truly, 
^nd  thereto  are  they  sworn,  saith  this  book.     ^* 
fondly,  to  be  diligent,  viz.  with  sedulity  to  attend  * 


«)f  ^e  debt,  as  in  acdon  on  judgments,  or  bonds  to  the  extent 
of  the  penalty,  on  bills,  and  even  book-debts,  where  it  Is  the 
usage  of  the  particular  trade.  In  all  such  cases,  it  is  usual  to 
allow  interest.  Com.  Dig.  Chanc.  3,  s.  i ;  14  Vin.  Abr.  lo- 
terest,  c.  2  ;  3  Br.  Ch.  R.  496 ;  Dickens  R.  305 ;  1  Ves.  jun. 
63;. a  Id,  162;  3  Id,  55*7;  2  T.  R.  52.  388;  7  T.  R.  194; 
Bl.  R.  761;  Burr.  R.  1077;   Doug.  376;   1  B.  &  P.  337. 
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the  discharge  of  the  trust.  Thirdly,  to  do  law- 
fully :  nor  well  can  this  latter  be  without  kntm- 
ledge  what  is  lawful  or  required  by  the  law. 
Now  what  is  formerly  said  of  the  right  method 
and  order  of  payment  of  debts,  discovereth  in 
much  part  how  and  by  what  ways  an  executor 
may  waste  and  misspend  his  testator's  goods,  and 
consequently  incur  a  devastation,  and  so  make  his 
o?yn  goods  liable.  But  of  that  more  fully  tad 
particularly  by  itself.  And  herein  we  will  con- 
sider of  these  parts. 

1.  What  shall  be  said  to  be  a  wasting  or  St- 
va^tings  and  how  many  ways  that  may  be  done. 

2*  Who  shall  by  this  act  be  charged  to  yield 
recompense* 

3.  Who  shall  take  the  benefit  or  advantagci 
of  it*^  ....    n  » 

,4.  How  far  or  in  what  measure  the  advastege 
shall  be  taken. 

5*  What  way  or  by  what  means  it  shall  be 
had. 

As  to  the  first,  this  wasting  is  done  ^te0 
ways  (a).    Firsts  by  the  executor,  his  plai%  pat* 

I 

(a)  Devattateruni  bona  testatoris,  is  when  the  executon 
will  delirer  legacies,  or  make  restitution  for  wrongs  iohe^. 
their  testator,  or  pay  his  debts  due  upon  contracts  or  ine* 
ctalties,  whose  dajrs  of  payment  are  not  yet  come,  &c.  wH 
keep  not  sufficient  m  their  hands  to  discharge  those  diA^ 
upon  record  or  specialties  which  they  are  compellabte  Bjf 
the  law  to  satisfy  in  the  first  place :  then  they  shall  be.coor 
strained  to  pay  these  out  of  their  own  goods,  accordiotg.  io 
the  value  of  what  they  voluntarily  delivered  or  paid. 

And  where  a  judgment  recovered  in  the  King's  court 
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pable,  and  direct  giving,  selling,  spending,  or 
[consuming  the  testator's  goods  after  his  own  will, 
.^ving  debts  unpaid.  Secondly,  by  paying  what 
ift  not  to  be  paid  ;  which  yet  is  to  be  understood 
iFbere  there  are  debts  payable,  and  unpaid  {iz)« 


uii^ 


iluJI  be  satisfied  before  a  recogalzance,  &c. :  and  if  the 
tMrdinary  have  goods  of  the  intestate  by  sequestration,  and  an 
lotion  of  debt  to  the  value  of  the  goods  is  brought  against 
bim,  as  ordinary  he  shall  not  dispose  or  administer  these 
goods  to  any  other,  but  is  bound  to  satisfy  the  debt  for  whidi 
action  is  first  brought.     Termes  del  Z.^.— (C.) 

(a)  Sdre  /ados  upon  a  judgment  against  the  defendant, 
9qd  alleged  that  he  had  wasted  the  goods,  and  disposed  and 
converted  them  to  his  own  use.    Issue  non  devastavUf  vendidH 
seu  in  usum  suum  proprium  convertit ;  special  verdict  found, 
tiuit  one  A,  was  liable  to  an  action  of  trover  to  the  defendant 
for  goods  of  the  intestate ;  and  that  afler  action  brought,  the 
dsfeodant  and  A,  came  to  an  agreement,  by  articles,  that  the 
defendant  should  discharge  A.  and  that  A,  should  pay  to  him 
a  sum  at  such  a  day  yet  to  come,  et  si^  &c. ;  and  it  was 
argued  by  Eyre,  for  the  plaintiff,  that  the  issue  is  found  for 
him,  because  the  defendant,  by  acceptance  of  a  new  security 
Ibr  payment  of  the  money  to  himself,  had  extinguished  Uie 
dd  right,  as  if  he  had  accepted  an  obligation  for  a  debt  due 
by  contract,  and  thereby  hath  made  himself  subject,  although 
he  hath  not  yet  received  the  money ;  for  the  new  security  is 
as  payment  to  him.    Yel.  lo.    To  which  it  was  answered  by 
l^ollexfen,  that  it  could  not  be  a  devattxivU^  for  he  hath  not 
done  any  wrong,  but  hath  taken  the  best  means  that  he 
might  for  to  secure  the  estate ;  and  it  is  not  like  the  case  of  an 
obfigation  taken  for  a  sum  due  by  simple  contract ;  for  there 
is  a  debt  certain,  here  are  only  damages  to  be  recovered,  in 
the  discretion  of  the  jury,  which  are  made  certain  by  the 
articles,  but  are  not  assets  in  his  liands  till  the  money  rO" 
ceived.      Curia,  it  is  not  a  devastavit:    but  ailer,  by  Sir 
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Thirdly,  by  the  way  formerly  discoursed  of^  viz. 
the  not  observing  the  right  method  and  order  of 
payment  (i).  Fourthly,  by  assenting  to  a  lega- 
tee's having  a  thing  bequeathed,  debts  being 
unpaid.  Fifthly,  by  selling  goods  of  the  testator's 
at  an  undervalue,  for  (be  the  appraisement  what 
it  will  and  let  him  sell  for  what  he  will)  he  must 
stand  charged  to  the  best  and  utmost  vahie 
towards  the  creditors.  Yet  if,  upon  a  judgment 
against  the  testator  or  the  executor,  the  sheriff 
sell  some  of  the  testator's  goods  at  an  undervalue^ 
this  is  no  vastation  of  the  executor ;  for  this  dif- 
ference Hody,  chief  baron,  makes.  But  since  an 
executor  may  haply  prevent  this  act  of  the  sheriff, 
by  paying  the  due  sum  upon  sale  of  the  testator'fl 
goods,  at  the  best  value  or  otherwise,  he  is  to  be 
blamed  to  leave  it  to  the  conscience  of  the  sheriff 


niomas  Jones,  it  is  a  disposal  or  vendition,  and  convenioo 
to  his  use,  by  the  acceptance  of  a  new  security,  by  which  he 
hath  discharged  the  ancient  right  to  the  goods,  and  so  it  il 
quasi  a  sale  of  them,  and  assets  presently,  although  that  bj 
his  act  the  money  is  not  payable  to  him  till  a  day  to  come; 
to  which  some  of  the  other  justices  seemed  to  incline :  bat  it 
was  adjourned ;  and  after,  at  another  day  the  next  term,  tH 
the  justices  agreed  that  it  was  a  disposition  by  him,  aod 
judgment  was  given  for  the  plaintiff  per  tout  le  court'.  Lev* 
a  p.  189,  Nor  den  v.  Lexit. — (C.) 


(1)  Where  the  executor  brought  error  on  a  judgment,  and 
tliereby  totally  suspended  its  effect,  and  pending  the  writ  of 
error  satisfied  a  debt  of  a  lu'gher  nature ;  held  not  to  be  i 
devastariif  for  he  was  bound  to  discharge  it.  11  Vin.  Abr* 
292.  298,  299,  n.;  and  see  Yelv.  29 ;  Cro.  El.  822.— (E.) 
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or  uader-sheriff  rather.     Sixthly  and  lastly,  thifi 

nay  be  done  to  the  executor's  smart  by  undue, 

viZp  not  legdl  discharging  of  any  debt  <Mr  duty 

pertaihing^  to  the  testator,  and  that  divers  ways 

requiring  heedfulness.     As  if  an  executor  upon  a 

bond  of  200/.  forfeited  for  payment  of  loo/.  accept 

the  principal,  or  perhaps  also  some  use,  costs,  or 

dama^^e,  and  give  a  release  or  acquittal  of  the 

whole  forfeited  bond,  or  of  all  actions,  or  upon 

record  acknowledge  satisfaction  upon  judgment 

had ;  this  is  a  wasting  of  so  much  as  the  penal 

sum  is  more  than  is  received,  and  so  far  his  own 

goods  stand  liable  to  creditors  not  satisfied :  and 

so  doubtless  is  it,  if  he  do  but  give  up  the  bond, 

hailing  no  judgment  upon  it,  though  he  neither 

make   release,   nor  acknowledge  satisfaction  (a)^ 

But  his  verbal  agreement  to  require  or  sue  for  no 

more,  or  his  giving  a  note  or  receipt  for  so  much  ^sE.3.¥\tz.9\, 

as  he  hath  received,  or  delivering  of  the  bond  other  side,  if  an 

into  a  friend  s  hands,  or  into  a  court  of  equity,  in  paynusnt  of 

way  of  security  to  the  debtor,  that  he  shall  not  be  forfiiif^bSnd 

sued  for  more,  is  no  devastation,  since  still  the  bl*ill?admh!it" 

rest  in  law  remains  due  and  suable.     So  this  sets  ^^tofuoi, 

-  ,  ,        ,  27  H.  8,6.   p. 

no  more  upon  the  executors  score  than  he  re*  Fitzjost. 

ceived.  But  let  him  take  heed  of  releasing,  ex- 
cept he  be  sure  there  be  no  other  debts  demand- 
able.     Nor  only  is  there  danger  in  releasing  of 

(a)  The  delivery  up  of  a  bond  b^  the  executor,  and  taking 
a  new  bond  to  himself  for  the  debt,  is  no  conversion  in 
equity  to  charge  the  executor  with  the  payment  of  that 
money,  though  it  is  in  law.  But  the  executor  was  decreed 
to  assign  the  security  to  the  heir.    Ca.  in  Ch.  74.*-(C.) 
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debtSy  bat  of  trespass,  or  other  causes  ef 
also.  As  if  one  take  away  goods  from  the 
or  from  his  executor,  if  the  executor  mutrrr  hmt% 
release,  this  is  a  devastation,  and  makes  his  wm 
goods  liable  to  the  whole  value  of  the  go^ds  iMj^ 
Lib.  5,  tr.       leased,  as  appears  by  Rus^elts  Case,  wheeMJiil 

release  of  an  infant  executor,  to  one  whe^  M 
taken  and  committed  to  his  use  jewels  and..gaid| 
of  the  testator,  being  pleaded,  the  releaae  jiMVP 
therefore  held  void  in  respect  of  nonage ;  lbs  t|i|i 
if  it  should  have  stood  good,  it  had  emountri^ 
a  devastavit^  and  made  the  executor  s  own  gpf^ll 
liable;  which,  his  infancy  considered,  had  ImnH 
hard.  Another  way  of  discharging,  dangieiw|^|l 
executors  is,  submitting  matters  of  debt  0)^4^1 
or  touching  goods  taken  away,  to  arb&trai||)|||| 
for  if  by  the  award  of  the  arbitrators  the.  dsliUjn 
or  wrong-doers  be  discharged  or  acquitted  wjjk)M|| 
making  full  recompense,  the  rest  of  the  valqe-jfifl 
(as  to  other  creditors)  sit  upon  the  executors  sUi^ 
because  it  was  their  voluntary  act  thus  to  i^lb^ 
it  to  arbitrators.  Thus  may  executors  fall  \ii)|^ 
prejudice,  not  only  by  wilful  wasting  or  unfidt))^ 
miscarriage  (wherein  they  are  not  to,  be  fiitii)^ 
but  through  incogitancy  and  unskilfulneaS:  i|M 
Nay,  I  may  say  truly,  that  it  is  very  hfai||()%| 
Thii  dbcoverj  cxccutors  iu  sottic  cases  to  walk  safely :  fiv-JNlf 
^teft* idg!  »ides  that,  to  find  out  all  judgments  and  wcffggi 
^PiJ"  udre"'*  nances  by  or  against  their  testators  is  pjC.  s^nf 
is  binding.        difficulty  more  than  for  statutes,  whereof  by. ^^I^ljg^ 

in  an  office  discovery  may  be  had  ;■  yet  ,wit^^AV 
didereuce,   that  .statutes- merchant  ^u^d.^ti^)^ 


ittay  be  and  stand  effectQal  against  -ex* 
B^  ^KHigh  not  enrolled ;  «lbeit  agamst  |mr- 
9^491  the  eonnsor's  land  they  be  not  of  force, 
lect  be  of  enrolment  within  three  months, 
itefe  statutes  or  recognizances  lie  for  per- 
lee^  of  covenants  upon  sale  or  lease  of  lands, 
g<e  agreements,  or  otherwise ;  how  hard  is 
BHeeutors  to  know  whether  any  covenant  be 
i^or  not  ?  How  hard,  to  be  sure,  they  find 
t  bonds,  bills,  covenants,  and  articles  in 
If;  made  and  kept  by  others,  whereby  any 
'  is  due  and  payable  before  debts  by  con- 
dr  legacies,  as  also  all  promises  or  debts  by 
fct  payable  before  legacies  ?  For  the  law 
9fe8cribed  no  time  for  their  claim  and  de- 
:  tmd  whether  some  such  thing  or  mean  of 
lation  were  not  fit  to  be  enacted,  let  the 
Kis  consider.  To  attain  to  this  knowledge 
testator's  debts,  I  remember  that  it  is  by  the 
Brook  reported,  that  in  King  Henry  the 
I,  his  time,  Sir  Edmund  Knightly,  being 
M  to  Sir  William  Spencer,  made  proclama- 
A  certain  market-towns,  that  the  creditors 
If  come  by  a  certain  day,  and  claim  and 
dieir  debts ;  but  he  for  this  waa  committed 
Fleet,  and  fined.  For  that  none  may  make 
ination,  saith  the  book,  without  warrant  or 
ity  from  the  King,  except  mayors  and  such 
{bvemors  of  towns,  who  by  privilege  or 
1  may  so  do.  But  the  dangers  are  only 
there  is  not  sufficient  of  the  testator^s  goods 
ihattds  to  satisfy  both  debts  and  legacies. 
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FcMT  where  there  is  so,  the  executor  is  not  in:  wj 
siu^h  hazard  as  aforesaid.  This  descry  of  dtn^ 
may  Iweed  caution;  and  jw  iimmt  et  ammt^ 
vUant(i).  :  m: 

As  to  the  second,  we  shall  haTe  in  oonstderatioii 
two  sorts  of  persons,  ^.  First,  his  ezecutors^tfasn 
bekig  many  times  divers  eacecutons,  aad  the  wtsM 
oc  devastation  done  but  by  one«  Secondly,  Ab0 
executcHr's  own  heirs,  executofs,  and  adminisftratot^ 
mz.  whether,  he  dying,  this  act  shall  fix  upos 
them  like  charge  and  burthen  for  satu^ckiiMi,  ^ 
upon  himself  should  have  lien  in  case^  he  had 
lived. 

Touching  his  companions,  though  all  together 
Lib.  intrat.  foi.  Hsake  but  ouc  exccutor,  yet  the  misdoing  of  ine 
iu^  M^ti.  ^^^  "^^  charge  the  rest,  nor  make  their  goodi 
^  4^]^'d  f«!  ^^^^^  *^  recompense ;  as  both  appears  by  the 
10,  a.  the  writ    book  of  Entries,  and  was  also  held  in  the  time  of 

loisBiicdsgainit   _ _ 

the  waiter  only.  Henry  the  Seventh,  Anno  1 2  of  his  reign.  ¥e% 
303.  TV.  34  EL  of  the  opiuiou  were  the  judges  twice  in  €ie  hdfe 
Pafc  36  EJi*.      Queen  s  time,  viz.  first,  a  case  between  WaB^ 

and  StUton,  in  the  Common  Pleas,  and  shotdf 
after  in  the  King's  Bench,  in  a  case  betweea 
Mtnkefard  Bnd  Metfordj  though  these  two  CM0 
be  not  reported  in  print.  And  surely  this  stttSs 
with  rules  of  reason  or  justice,  that  each  dbooHi) 
bear  his  own  burthen*  If  it  were  otherwise,  nmj 

(t)  But  if  he  personsUy  promiae  to  pajra ddi>l,  he  mti0 
it  his  owB  debt,  and  wiil  be  liable  (9  Bn>d.  &  Bmg^4Boi 
Yelv.  10 ;  1  T.  R.  6gi ;  7  T.  R.  453);  and  may  be  bddeato 
bail  on  such  proiaiBe.  1  Lev.  39;  I  T.  R«  716.  But  toeette 
-provisions  of  9  Geo.  4,  c.  14.-— (B.)*  *  •' 
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decline  and  abandon  executorships,  as  v^ry 
rous  to  the  most  honest  and  faithful,  in  case 
fete  snbject  to  racking  by  the  miscarriage 
r  colleagnes. 

lor  the  executors  or  administrators(a)of  the 
gr  executor  dying  before  he  have  borne  the 
Qi  of  his  misdoing,  I  have  found  contrary 
EQ^  even  in  the  late  Queen's  time :  for  first, 

Exchequer,  it  was  conceived  to  be  as  a 
8  dying  with  the  person,  as  cotaing  within 
le,  actio  personalis  moritur  cum  persona. 


kdministrator,  ah  administrando^  in  our  common  law, 
for  hrm  that  hath  the  goods  of  a  man  dyibg  intestate 
;ed  to  his  charge  by  the  ordinary,  and  is  accountablo 
same,  and  to  answer  debts  and  legacies  as  executors, 
slue  of  the  goods  of  the  dead,  and  no  further,  unless 
his  own  false  plea,  or  by  wasting  the  goods  of  the 
tkS  if  such  administrator  die,  fais  executors  are'  n6t 
tacorsy  but  it  behoves  the  ordinary  to  commit  a  ftew 
ration. 

person  will  administer,  the  ordinary  may  grant  letters 
rendum  bona  defanctiy  and  thereby  take  the  goods  of 
rtate  into  his  own  hands,  wherewith  he  is  to  piy  debts 
^es  so  fhr  as  the  goods  will  reach,  and  thereby  he 
I  liable  in  law  as  executors  or  admmistratonK  Bat 
hath  a  letter  from  the  ordinary  ad  colUgeudum  iona 
,  is  not  administrator,  but  the  action  lieth  against  tlie 
^,  fls  well  as  if  he  take  the  goods  into  his  own  hands, 
ixecutor  of  an  executor  liable  in  e<}uity  for  any  waste 
g  done  by  his  testator,  though  not  at  law,  b^hig  coil* 
as  a  personal  tort,  a  Ch.  Ca.  917;  a  Mod.  293; 
303,  Mich.  31  &  32  Eliz. ;  Tr.  34  El. 
cecutor,  who  was  suggested  to  hare  wasted  the  estate, 
I  to  give  security  for  a  legacy.  Duncomb^  an  infant,  v. 
>r  of  Stint^  Hil.  2  Car.  a.— (C.) 
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But  in  the  said  case  of  HW^.iand  &ii/o%<tbe 
Court;  of  Common  Pleaa  was  oficoatfarjriopioici^ 
mt.  that  this  was  not  escaped^by  therdeath.toC'^ 
misdoer,  but  the  law  would  pursue  his  eacecnton . 
or  'administrators^  and  lay  upon  their  badn  Ak 
burthen  of  tecompense  or  satisfaction;  fovi^ 
the  testator  or  intestate,  during  this  .wrongs  faud 
made; himself  to  be  debtor  in  the  first  testatoifi 
fstead^r and  therefore  they  who  represeiit  his  pmsoi 
mustjwidi  liis  goods  make  amends  and  snppljfi 
And.  this  later  opinion  was  somethta^  iBiitiiiife 
^er  the  former.  Also,  between  these  tvucithiikes^ 
was  there  an  opinion  in  the  said  Court  of  Gomm^ta 
Pleas,  agreeing  in  part  with  this  later :  Ibit'Uiefe 
adjudgment  being  had  against  an  exieootpry^aiii 
the  sheriff,  upon  the  fieri  facias ,  retuminjg  tttt 
jthere  were  no  goods  of  the  testator  s  in  thfe  bai^ 
6cutor*8  hands,  and  then  this  executor  dyings  t 
scire  facias^  upon  a  suggestion .  of  devastation 'bjr 
the  said  executor  deceased,  was  awarded' 'iigaiiist 
jbis  executor,  and  that  upon  good  debailSi  ^ 
.show  of  a  precedent  left,  and  reported  by  M.  'Jdh 
nouTj  in  King  Henry  the  £ighth,  his  time.  ^  Aii 
it  was  then  said  to  have  been  clear,  diat  if  ia^i^ 
vastation  had  been  returned  in  the  lifetime  of  # 
said  wasteful  executor,  his  executor  then  sboiiii 
have  been  charged.  All  the  doubt  was,  for  ibit 
here  that  was  not  done  in  his  lifetime,  yet  itt  M 
affirmatively  (as  above  is  showed)  the  resolutioB 
was.  ■   •  -.i  li>i^ 

Touching  the  third  point,  tdz.  to  whom  tii^ 
advantage  of  wasting .  shall  accrue^  or  who  'bf 


Tr.54£lic. 
Mich.  39  &  S3 
Eliz. 

OJT-  i-j.-. «•'•'• 

».!•■■  t.t   !•••!■•"  '■•, 

■)i»  ,-i'>:ili 

ii'.vhB  oilt  -jvfc': 
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thereof  shall  charge  thk  wasting  executorL* 
)  the  case  the  testator  stood  indebted  to  A. 
bite,  and  to  B.  C.  and  D.  by  specialty,  not 
ord,  as  bond,  bill,  &C ;  and  the  elecntor 
^no  more  in  assets  than  onlj  lOo/.  and  this 
ing  due  to  D.  he  payeth  him  :the  airhole 
not  haying  any  thing  left  to  satisfy  any  of 
*  of  the  creditors :  hereby  wrong  is-doiie  to 
yutA.  who  was  a  creditor  by  statnte,  and 
)re  he  only  shall  make  this  executor  to  pay 
e  sum  out  of  his  own  goods,  since  as  to  hhn 
bis  is  a  devastation,  for  that  it  was  at  his 
n '  to  pay  off  the  other  creditors  which  he 

no  suit  being  commenced  by  any  of  them; 
[Uendy  no  wrong  was  done 'to  J3.' nor  C. 
^no  such  debt  had  been  by  statute,  but>all 
sen  creditors  by  specialty,  and  A.^  only  had  ^[  "P°."  ^""-^ 
Kliced  suit,  and  that  known  to  toe  executor ;  pleaded  to  one, 
t  a£ter  he  paid  all  to  D,  he  stands  only  as  to  have  the  advan- 
>le  in  his  own  goods,  and  not  to  jB.  norC.  J^o^^ak?„7" 
:  the  executor  had  only  paid  a  legacy- or  "pt^e^hoic 

i  .  ^  o      ^  sum  wasted,  qo, 

ly  contract,  leaving:  nothinff  for, satisfaction  *>o^  t^c  execo- 

1    t..       i  -1^        xL  L    j'l.  X       1    tor  shall  relieve 

.'debts  by  specialty,  thed  bad  be  stood  himself  against 
f  liable  to  each  of  the  other  creditors;  Capiat  *"*'^^"' 
Ptfre  potest,  viz.  he  who  first  could  recover, 
the  Voluntary  act  of  the  executor  could  ob- 
tynient,  must  be  preferred^  if  the  sum  would 
no  farther  ;  for  it  shall  by  liiis  mispayment, 
eonversion,  stand  with  the  executor  as  if  he 
3t  paid  it  nor  departed  from  it  at  all  upon 
tier ;  and  therefore  I  doubt  not  but  it  is  free 
u  to  give  the  advantage  of  this  hi&  error 

X3 


3^^  tMK   OFFICE    OF   AK    EXECUTOtt. 

io  *wkf ch  creditor  by  specialty  hfe  will,  bo  as  lie 
shall  stand  free  from  sdl  the  rest,  no  snr{Anaagfe 
remaining,  nor  any  creditor  of  record  being:  M 
if  there  be  any  debt  upon  record,  the  exeeptor 
sued  by  a  creditor  upon  bond  may,  notuHtk- 
standing  this  his  wasting,  plead  in  bar  of  iftJB 
suit,  that  there  is  such  a  record  of  a  debtvot 
l^tisfied,  and  that  he  hath  no  more  than  that  debt 
amounts  unto,  and  so  admit  so  much  still  m-H 
hands  as  he  hath  misadministered,  though  in  kisd 
it  be  not  in  his  hand,  but  misspent,  or  unduly 
paid,  as  aforesaid.  And  what  is  before  Aowed 
of  the  statutes  precedency  before  bonds,  in  faidttg 
the  advantage  against  an  executor  for  devwtWW 
or  wasting,  the  same  is  to  be  understood  oCipfl- 
cedency  of  judgments  before  statutes,  and  debts 
to  the  King  before  judgments,  &c.  '    '^  - 

As  touching  the  fourth  point,  viZm  how  6ir  tbe 
executor  thus  wasting  shall  incur  damage  orwilie 
h{£^  own  goods  liable,  doubdess  no  £Burther  dian 
the  value  of  testator's  goods  wasted  or  missd- 
ministered.  Therefore,  if  one  have  advantage 
thereof  to  the  full  sum,  no  other  afier  shall,  for.  he 
is  no  farther  a  trespasser  or  wrong-doer,  nor  is  lk 
testator's  estate  any  farther  or  deeplier  danmifiei 
And  as  damages  for  trespass  are  to  be  prpp(V^ 
tioned  to  the  value  of  the  wrong  done  and  .h0 
sustained ;  so  also,  in  this  case,  the  executor  by 
his  misdoing  doth  not  draw  upon  himself  V^ 
testator's  whole  debts,  but  so  much  only  as,^Ae 
goods  amounted  to  which  he  did  misadminister? 
and  which  should  have  gone  to  the  paymelit  <^ 
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dd>t^iif.iie  had  not  so  misguided 

ffice  of 'executorship,  which  de- 

>  or  make  good  (i).    Aud  thb 

me  proTed  hy  the  case  ia 

Sirdy  where  the  value  or  41  £d.  $,  si. 

-^ially  of  the  goods  ad- 

rh  there  by  a  wrongful 

'se  it  was   expressly 

dd  answer  for  so 


a  Guildhall,  after 

.oied  the  goods  of  the 

.,  and  the  defendant  his  ex- 

.c  charged  for  the  assets?  waft  the 

.le  held,  that  k  was  a  personal  wrong, 

.ui  him  that  did  it;  but  upon  the  importunity 

.i^uers,  of  counsel  for  the  plaintiff,  he  permitted  it  to 

ind  specially;  and  in  another  term  it  was  adjudged 

ling  to  the  opinion  of  Hale  per  tot  cur.    Lev.  3  p.  110, 

IT.  Collins;  see  1  Wils.  158, 

i^  ill  iStte  case  of  an  executor  of  bis  own  wrong,  it  was 
ppd  contrary.    Lev.  2  p.  133,  Astry  v.  ^m^.— (C.) 

And  where,  having  wasted,  he  becomes  bankrupt;  such 
fyrjt  may  be  proved  under  bis  commission.  Whitm* 
269;  and  3  Meriv.  431.  And  if  the  husband  of  an 
tnx  admits  assets,  and  becomes  bankrupt,  they  become 
If  of  the  husband,  and  may  be  proved.    1  Sdi.  St  Lef. 

i  if  an  executor  (become  bankrupt),  having  incurred 
bj  fidse  pleading,  he  cannot  prove  for  them  under  his 
iMfm.    3  Burr.  1368. 

if  an  assignee  of  a  bankrupt's  estate,  dying,  his  estate 
St  be  entitled  to  any  dividends,  on  the  proof  of  his  debt, 
Kbe  estate  be  fully  rrimborsed.    s  M^d^  47o^E.> 
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■'■'  Now  fof  tftl€  fifth'ana  last  point,  t^^.  hdW^aJil 
in  what  manner  relief  shall  be  had  upon  this  )ttnM 
of  wasting,  for  him  to  whom  it  pertains  r'  fiM^ito 
is  to  be  observed,  that  in  casei  where  tl«e'Te»dirt 
passeth  directly  against  the  plaintiff,  no  delWfitA^ 
tibn  can  come  in  question,  for  that  no  judgHMtft 
being  for  the  plaintiff,  no  writ  of  executioff^^Wi 
issue ;  and  herefore,  if  upon  the  issue  of  fttttf* 
administered,  it  shall  appear  there  hath  beclli'*^ 
devastation,  which  causeth  assets  to  fttU,  'ditik 
must  the  jury  find  that  the  defendant  halth  vktfti 
and  not  find  a  devastation,  as  waS  resolved  m^<* 
Eing^s  Bench  in  the  late  Queen's  time,'  ief^flftl 
Hankeford  9XiA  Metford:  for  there  the  jiiry^* 
pm.  36  El.  in  6  ing  a  devastation,  viz.  asurrender  of  a*teasefc» 
*'  years  left  by  the  testator,  it  was  held  void  ti 


gatory,  atid  was  not  regarded  by  the  court;*  WhkB 
Sliid'l9iat  must  come  in  by  the  sheriff's  retui^  ^ 
upon'  ihejieri  facias  ( i).  Thus  assets  being  fbufid 
m  the  executor's  hands,  judgment  is  given  fop  Ail 
plaintiff  to  recover  his  debt,  and  to  have  it  levied 
of  these  assets  (2) :  nor  is  this  finding  of  thetokjr 
a  jury  against  truth,  though  they  be  wasted;  anid 
«r6  not  to  to  be  had  in  kind ;  for  the  executof*  hrf 

r 

them  in  right,  since  he  hath  not  rightfully  paitei 
from  them ;  according  to  the  rule  pro  possesieitt 


*■•■.■  ■.' 


.  (i>  A  r  bare  suggestion  of  a  devastavit  is  not  ^ufiSci^nt^livajl$ 
the  oath  of  the  plaintiff  is  necessary.  3  Bac  Ahr.  loi.^ 
Crompt.  Pr.  loi. 

.  (a)  And,  upon  such  finding,  he  may  be  required  to  put  b 
special  bail.    Comb.  206;  1  Sid.  63.— <£.) 


^urqui  dolo. (ot^ifffuria)  dcsHi  p^fsiderc..  /As 

tUif  jCftse  first  put^  this  wastixig  caa,npt,Q9aiQ  ia 

ME»^bOitt  for,  want  o£  a jadgmeot  for  ^e  plaintiff.; 

if^  wjbtere  the  judgment  itself  ext^di^th,  to  the 

9^utqr  a  own  goods  by  reason  of  s<»ne  &lse  plqa, 

Gl^^.we  shall  after  consider ;  for  sUice  that  the 

es^iience  and  effect  of  a  vastation  is  but  to 

tiifi  the  executor's  own  proper  goods  liable  to  the 

ilrtiof  the  creditor,  this  is  altogether  needless 

M^  the  judgment  itself  hath  laid  hold  of  hi^ 

f§di|.  f  But  now  in  case  where  the  judgment  ex?* 

Ijdil  toftly  to  the  testator's  goods  in  the  executor's 

^d/3if^et  us  find  the  way  to  relieve  the  creditor^ 

#pse  the  testator's  goods  be  wasted  by  mis-ad- 

flittering  or  otherwise ;  for  hereabout  the  right 

\jf  hath,  often  been  missed,  and  again  easily  may 

^ t\  Jn  the  latter  end  of  the  late  Queen's  time^ 

if  qounse  was  taken,  viz.  the  siheriff  returning  43  £|  pctrifer^, 

pi^rBlly»  that  the  executor  had  no  goods,  a  sur-  J^*^*  ^<'-'-  ^ 

fl€b.was  entered,  that  the  executor  h^d  coUtVerted 

>ihis  own  use  the  testator's  goods,  whereupon  a 

itiWas  awarded  to  the  sheriff  to  inquire  thereof 

Jury  or  inquest,  which  he  did,  and  returned, 

j^  it  was  found  that  the  executor  had  wasted  the 

^»;  and  thereupon  a  scire  facias  ,w^  awarded 

ainst  the  executor,  to  show  cause  why  execution 

>uld  not  be  of  his  own  goods ;  and  upon  two 

liis  returned,  execution  was  so  awarded  :  but  a 

it  d{  error  was  hereupon  brought.     And  al- 

iugh  it  were  said,  for  defence  of  that  course, 

it  it  was  usual  in  tlie  Common  Pleas,  and  more 

^ourable  than  the  other  course,  where  the  sheriff 
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only  retometh  the  wasting,  or  is  sole  judge  diereol^ 

whereas  here  it  was  foiind  by  an  inqoest  of  joron, 

^d  thereupon  a  scire  facias  awarded ; .  yet4l]d  lk$ 

Court  resolve  the  contrary,  and  reverse  this  &uwt 

tkm,  as  erroneous:  for  it  was  said,  that  upoft^ 

sheriflTs  return  of  nuUe  bona,  viz.  that  there  were 

no  goods  of  the  testator  to  be  found,  the  plaintiff 

soould  have  a  special  writ  oi  Jkn  Jadas,  -miS&i^ 

So  9  H.  6,  f.  9.  the  sheriff  to  levy  the  sum  recovered  either  -of  tbe 

nl^erirsi."   goods  of  the  testator,  or  if  it  could  appeartkt 

IhTA^h™!?     ^  testator  had  wasted  the  testator's,  then  to  le^ 

wasted,  a  fieri    |(;  of  i^ig  Qwn  goods.     Aud  this  wav,  as  was  Mili 

facias  may  iwoe  *='  ji* 

against  his  goods  the  exocutor  hath  good  remedy  by  action  againit 
Soiib.inulf.it.  the  sheriff  if  without  just  cause  he  levy  it  c^  iis 

goods;  but  the  other  way,  fix.  when  inquest ,11 
thereupon  taken,  the  remedy  fSetils,  since  BeitM 
the  sheriff  doing  according  to  the  inquest  can  ^ 
punished,  nor  the  jurors  finding  falsely  are  subject 
to  any  attaint,  it  being  no  verdict  upon  issue 
joined,  but  an  inquest  of  office,  which  ^Lciude^ 
also  all  challenge  of  jurors.  And  whereas  that 
book  mentions  the  sheriff's  subjection  to  actios 
only  in  case  of  his  mis-feasance  or  doing  wrong ; 
I  conceive  that  he  is  likewise  suable  for  omissioo 
or  non-feasance  in  this  case,  viz.  for  not  leryiag 
the  debt  upon  the  executor's  own  goods,  where 
proof  is  made  of  his  wasting.  And  where  Ae 
book  mentions  this  Jieri  facias  to  be  in  this  manner 
upon  the  sheriff's  return  in  a  scire  faciaSy  doulrtksB 
the  book  therein  is  misprinted,  and  should  be  ajfisri 
facias ;  for  in  a  scire  facias  the  sheriff  can  return 
nothing  but  that  he  warned  the  party^  or  that  h» 
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othmg  whereby  he  may  be  warned.  This  then 
coarse  ^er e  prescribed,  that  first  a  general 
wias  go  out,  and  that  (hereupon  ti)e  sheriff 
generally,  that  the  defendant  hath  no  goods 
testator's,  and  that  thereupon  the  Batd  spe* 
Tit  is  to  issue  (a).     Yet  in  the  beginning  of 
»  Queen's  time,  the  verdict  passing  for  the 
[ff  upon  the  issue  of  fully  administered,  the 
'iwus  not  permitted  to  make  such  a  general  «  ^'-  J^^-  ^^ 
of  no  goods  to  be  found  of  the  testator's,  chichcatert 
its  enforced  by  the  court  upon  good  advise-    **^* 
nther  to  levy  the  debt,  or  to  return  a  devas- 
and  so  it  was  done  at  last  by  the  sheriffs  of 
}%  much  against  their  minds,   and  there- 
rent  out  a  writ  to  levy  the  debt  of  the  exe^ 
I  own  goods,  first  in  London,  and  after  in 
ishire,  upon  a  testatum  that  the  executor  n  h.  6.  f.  is. 
Dods  there  (b).     And  it  was  there  said,  that  Yea  Co.  1. 1,  f. 
goods  could  be  there  found,  then  the  plain-  *^'  *®* 
gfat  have  a  capias  to  take  the  executor's  body 


Rien  judgment  is  given  against  executors,  and  the 
returneth  nulla  bona^  Sec.  upon  the  scire  JaciaSy  the 
'  may  have  a  special  writ  oTJieri  facioiy  scU.  That 
riff  levy  the  debt  of  the  goods  of  the  dead,  ek  d  sibi 
r  poterity  that  the  executors  have  wajsted  the  goods, 
bonis  propriis.    5  Rep.  3a,  PeUifer's  Case. — (C.) 

uBsets  in  Ireland,  or  elsewhere  beyond  the  sea,  may  be 
ly  the  jury  where  the  action  is  laid ;  for  the  plaintiff 
'  he  will,  suggest  the  being  of  assets  in  a  foreign 
,  and  this  is  usually  done.  See  Lib.  Intr.  11,  action 
le  case  for  a  false  return  o(  devasiafii*  conira  sacr.  sui 
I,  a8  H.  8.— (C.) 


4  rii     ij 
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in  execution,  or  an  elegit  for  the  moiety  of  Us 
lands  (tf).  But  certainly  I  cannot  find  (except 
with  a  difference)  how  this  course  of  enfordag 
the  sheriff  to  do  one  of  these  two  can  be  just ;  aiS 
neither  could  Justice  Fulthorp  in  the  time  of  King 
Henry  the  Sixth  approve  it.  For  a  jury  of  me 
county  may  find  assets  in  another  county,  as  wai 
resolved  in  the  time  of  King  Henry  the  Eighth^ 
which^  yet  was  understood  of  goods  moveable, 
not  of  lands.  This  then  thus  being,  if  a  jory.  lef 
Kent  find  assets  which  be  in  London  or  Essei^ 
how  can  the  sheriff  of  Kent,  where  the  action  wss 
laid,  levy  the  debt  recovered  by  or  out  of  these 
goods?  or,  since  he  cannot,  why  should  he, he 
compelled  to  make  a  false  return  of  a  wastiigj 
when  the  goods  remain  unspent  and  un wasted  lA 
another  county  ?  Why  rather  should  he.  not' .be 
suffered  to  return  according  to  truth,  that  tkere^  is 
nothing  within  his  county  or  bailiwick  whemtf 
ijie  debt  may  be  levied,  since  even  his  oatly^tietii 
him  to  make  a  true  return  ?  Nor  is  this.con,tjrAnf 
to  the  verdict,  finding  assets  generally;  and  thU 
so  returned  upon  a  testatum,  the  process  majy  b^ 
directed  into  the  right  county.  But  in  th^-wA 
case  it  was  replied  to  the  plea  of  fully  adminie^ 
tered,  that  there  were  assets  in  Essex,  the  aftion 
being  laid  in  Middlesex,  and  yet,  as  it  seems  \if 


'  (d)  In  case  against  executors,  although  that  they  shall  osit 
find  bail  in  ordinary  cases,  yet  in  specifl]  cases  they  stBli'ftit 
bail»  as  if  it  appear  that  they  have  wasted  the  goods, '^' 
Lev.  1  p.  39;  &  1  T.  R.  71C.— (C.) 
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titfi  book;  thetriai'was  to  be  by  a  jury  of  MiddleM 

myc\'  which,  saith  the  boc^,  may  find  the  assets  id 

SiM^r  t'  but  there  the  plea  was  demurred  upon,  and 

teld  a  <g(k)d  |)lea;  which  proves,  that  although 

dlfe^ansitoriiiess  of  the  assets  make  them  subject 

tkl^th^  notice  of  a  foreign  jury,  yet  is  it  not  like  ail 

B/st  transitory,    and  not  local,  for  that  must  be 

pliMtded  to  be  done  in  the  place  where  the  action 

Uf  taid,  though  in  truth  not  so.    But  had  issue  been  s  Ma.  Bro.  at- 

jdiikeckupon  the  point,  methinks  it  should  be  tried  Eiia!  D^^in^^ 

iii£dS6x  where  the  assets  be  laid ;  the  rather  for  that  Because  locoi  & 

'  nxed,  otherwise 

MsAa^s  they  may  be  real  chattels,  m.  lands  leased  i»eid  3  jac.  in 

r    ^.  t         1        1        /.  1  .  »  1  Cora.  Ban.  Co. 

to  tfafe  testator,  or  other  lands  of  him  appomted  to  lib.  6.  f.  46, 47. 

1«S  selfl 'for  payment  of  debts,  which,  as  heretofoife  Ma.Bro.'attaini 

iMik'  be(Bii  held,  a  jury  of  another  county  cannot  Kdw-R^^M. 

ftfid'.'   Besides,  although  such  a  foreign  jury  i^^Miy  ||*.*'**^j^Jr^ 

fi^d*  other  moveable  assets,  yet  is  it  at  their  elec- 

tfoiK,'  they  are  not  thereto  compellable,   as  else* 

il^fe  is  hoMen.  Here  then  may  be  the  difference, 

nitt*;  that  if  the  assets  be  found  to  be  in  the  county 

ykhdr6  the  trial  is,  there  the  sheriff  of  that  county 

cMlindt  return  nulla  bona,  without  adding  that  the 

<J!lbc^tor  had  wasted  :  but  if  there  be  no  verdict  at 

&^<Duching  assets,  judgment  passing  against  the 

eiiitittlbt  upon  a  demurrer  confession,  nihil  dicit^ 

dV^'^e  Kke;  there  may  the  sheriff  make  such  a 

i^iufn  of  nulla  bona  testatoris,  without  returning 

any  devastation :  and  so  also  where  the  verdict 

either  findeth  assets   generally,   not  finding   in 

^nal;  place  they  be;  or  expressly  findeth  them  to 

be  in  i  another  county,  as  ^  little  before  we  found 
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may  be  done  by  a  jury  of  London  of  asaeb  in 
£8sex(tf). 

In  King  Henry  tbe  Eigli&  bis  time,  as  a  Mt^ 

fAer  tbe  case  of  Cbiebester  is  by  the  Lord  I>^ 

reported,  the  sheriff  returning  npoo  ibejianfaam 

that  tbe  executors  had  no  goods  of  the  teetatorjj 

did  add  in  the  same  return,  that  one  of  the  tM 

executors  had  wasted,  and  thereufKni  a  Jci^  Jm 

wa»  awarded  against  biiti ;   and  upon  sri.  fadS. 

returned,   and  default  made,  execution  waa  ad)> 

judged,    and  awarded  aguinst  hia  goody  oidj; 

And  this  course  of  sci  fae^  bodr  die  Loid  Djer 

(al9  elsewhere  I  find  it  reported)  and  Prisot,  temp 

H;  6,  approved.     But  I  am  perplexed  wvdi  doiM 

what  filesBi  the  executor  coming  in  upov  die  Haft 

fadas  could  plead ;  for  except  his  denial  of  witfif 

ing  might  be  pleaded  contrary  to^  the~  lifaerifft 

retarn,  and  put  in  issue^  »»  as  to  cause  a  mip 

trial  after  a  former,  perhaps  preceding  jud^iaei^ 

.which  I  think  would  not  be  admitted,  thtt  his 

coming  ia  is>  to  Htde  purpose,  for  aaght  I 


■  •   ■!• 


ii.l 


(a)  So  if  the  process  for  execution  go  into  an  anolher 
county  than  where  the  verdict  found,  as  the  difTerehce  w» 
held  in  Scac.  31  El.  28,  H.  8 ;  Dy.  30,  b. ;  Pas.  4  H.  8,  Kdt 
303;  4  £1.  Dy.  210.  But  3  H.  6,  12,  without  any  «hn  Jll 
upon  the  devast,  cetumed,  a  cop,  was  awarded  by  tfaeemalf 
and  see  9  H.  57 ;  Bro.  Ex.  57,  Sc  Lib.  Intr.  300 1.  a  JLJ^ 
absolutely,  and  without  condition.  So  9  H.  6,  49,  50^  t 
manuscript  report ;  36  H.  6,  3 ;  and  Mordant,  1  a  jff.  7';  iet 
Rep.  24.  But  Yavasor,  justice,  and  aD  the  other  iStkgitilli 
eetmtra.    2  £1.  D.  i85.^(&) 
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oonoeive.    Here  again  it  must  be  obsenred^  &at 

in  the  case  of  Chichester  the  judgment  waa  had 

Qpoa  trial  g(  fully  admiiustefed  ;  but  ia  the  other 

ease,  in  the  time  of  King  Henry  the  Eighth^  it  waei 

upon  confession ;  which  is  all  one,  as  I  take  it, 

with  condemnation  upon  demurrer,  or  non  sum 

mformatus,  or  trial  upon  nan  est  factum  to  the 

txmd,   or  a  release  to  the  testator,  or  the  like. 

Now  between  all  these  and  that  of  Chichester 

diere  is  a  Inroad  diiference ;  for  there  the  defen* 

dant  being  convinced  by  verdict  to  have  assets, 

which,  a  they  continue  not  in  his  hands  in  kind^ 

nmst  be  answered  out  of  his  own  goods  as  wasted, 

therefore  tke^fierifaa.  to  levy  the  debt  of  the  test 

iBtor'a  goods  if  any  found,  or  in  default  thereof 

ovi  of  his  own  goods,  is  very  agreeable  and  pur* 

muoA ;  but  in  none  of  the  other  cases  is  tiiere  aay 

B«ck  trial  or  conviction  of  the  defendant's!  having 

G»et%  so  as  it  rests  aqtic  ^bium  whether  they  Co.  l  s,  1 51. 

httw  assets  or  not :  and  therefore  it  may  seen  f .  4.  cL  Uotr.' 

NMiewhat  hard  and  hacsh  to  send  out  such  a  wrk  ^^|^  ^^^^^ 

in  that  case;  and  so  should  I  have  thought  if  I  ^J^^!"^™** 

kad  oaly  seen  the  report  of  Pettifer's  Case.    But  replied,  noi  Uei 

iooidiig  into  the  record,  and  finding  the  condem-  fend,  wooiu  not 

utiQTk  there  to  be  by  nihil  dkU  m  efiect,  I  cannot  piea'l^deo^^^n. 

uphold  any  distinction  of  couxse  in,  respect  of  the  ^"^^^  iL?  w 

ndl  difference  of  cases^    Nor  indeed  doth  that  'c^»  *nd  do 

course  directed  presume  that  the  executor  either 

la^tii  assets,  or  hath  wasted  them,  but  commands, 

th^t  if  assets,  &c.  then  the  levying  shall  be  one 

way ;  if  wasting,  then  another  way :  so  if  neither, 

n^Jiendunu 
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Where  the  husband  sunriving  the  wife  may  be 
charged  in  equity  upon  a  devastavit y  vide  i  Lutw. 
670,  upon  equity  of  the  stat.  30  Car.  2,  see  SalL 
Rep.  310. 


CHAP.   XIV. 


OF   AN   EXECUTOR   OF   HIS   OWN   WROKQ. 

TO  begin  with  some  definition  or  descriptkw 
of  this  man ;  he  is  such  as  takes  upon  him  tk 
office  of  an  executor  by  intrusion,  not  being  |b 
constituted  by  the  testator  or  deceased,  nor  6r 
want  of  such  constitution,  substituted  by  the  cfffr 
nary  to  administer.  Touching  whom  we  wfll  coa* 
aider  in  these  parts,  and  with  this  method,  xdx. 

1.  What  acts  or  intermeddlings  of  such  a  ooe^ 
not  being  executor  nor  administrator  by  rights 
shall  make  him  become  an  executor  by  wfoag^ 
vide  five  more,  per  stat.  43  £1.  cap.  8. 

2.  In  what  manner  and  by  what  name  mA 
shall  be  sued,  especially  when  another  than  he  k 
executor  or  administrator,  or  himself  after  toioli 
act  becomes  administrator. 

3.  How  far  he  becomes  liable  to  the  credihti^ 
and  how,  and  to  whom. 

4.  What  acts  done  by  him  shall  stand  firm.ti 
if  he  had  been  an  executor  by  right 

5*  See  a  late  stat  43  £1.  cap.  8,  hereabout 
As  to  the  first,  it  was  in  the  time  of  Qo^ 
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r  doubted,   and  not  resolved,  whether  the  i.  Point  i  k  t 
seizing  and  taking  into  one's  hands  the  goods  103,  b.     ^' 
le  deceased  did  make  one  executor  of  his 

w 

wrong,  without  any  farther  act  (1).     And  in 

I  ■  ■  — — ^— — ^■— ^-»*»— ^1^— ^1^— ^— — <^^^^^^ 

What  acts  constitute  him  such,  see  enumerated  in 
ph«  91 .  It  seems  that  the  slightest  act  or  intermeddling 
lie  testator's  goods  without  authority,  is  sufficient  to 
tute  him  an  executor  de  ion  tori.  3  Bac.  Abr.  so.  30 ; 
a.  Abr.  210;  20  Swinb.  6,  s.  13  ;  Padgei  v.  Priest^ 
t.  100;  Edioardiy*  Harheny  Id.^B'j;  1  Wightwick,  16. 
nDking  cows,  or  taking  a  dog  of  the  intestate^  is 
snt.  Dyer,  166,  b.  It  seems,  however,  decided  that 
pr  are  only  to  establish  the  facts ;  it  is  for  the  court  to 
I  npon  a  question  of  law,  whether  the  facts  found  con- 
the  party  such  an  executor. 

nre  one  acts  under  a  power  of  attorney  firom  a  rightful 
tor,  he  cannot  be  charged  de  son  tort ;  but  otherwise  if 
itiniie  to  act  after  the  death  of  such  executor,  for  his 
•k^  is  thereby  determined*    Cottle  v.  AUrich^  4  M.  & 


•. 


h  an  one  acquires  no  interest  in  the  intestate's  estate, 
s  would  be  to  let  him  take  advantage  of  his  own  wrong. 
■,  therefore,  maintain  no  action  in  right  of  the  intestate 
krs.  39,  pi.  25;  11  Vin.  Abr.«i5,  aaa  ;  la  Mod.  471; 
ITms.  583) ;  nor  retain  even  against  a  creditor  of  an 
r  degree.  5  Co.  30;  Moore,  5«7. 
le  had  originally  a  lawful  possession  and  authority, 
has  been  since  determined,  it  is  doubtful  if  he  can  be 
ddered  as  where  he  ia  appointed  dmramte  minore  aUHef 
dmte  Ute.  1 1  Vin.  Abr.  98 ;  1  Sid.  57;  eed  M  CoUie 
Hsk,  4  M.  &  S.  175,  iupr. 

diere  he  exceeds  an  authority  delegated  to  him,  as  the 
e  of  letters  merely  ad  bona  eolHgenia^  and  he  proceed 
ttem,  it  is  said  he  thereby  makes  himself  executor  de 
't.  4  Burn  Eccl.  L.  241 ;  11  Vin.  Abr.  87. 
idttiDi^trators  durante  absentia,  nUnoritatey  or  pendente 
119B  iu)t  an  unlimited  authority  to  ssiU  or  alienate,  but 

Y 
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the  beginning  of  the  late  queen's  time  the  Lord 
1  El.  Dy.  uc  Dyer  said,  that  the  possession  and  occupatioa  of 
BeikTsoEd!^  <>r  meddling  with  the  goods  is  that  which  gives 
^*  notice  to  creditors  whom  they  are  to  sue  as  eze* 

cutor.  But  doubtless  creditors  must  look  fieiTtker 
before  suit ;  for  else  can  they  not  know  whether 
he  so  intermeddling  be  executor  or  adminis- 
trator ;  nor  consequently  how  to  found  their  suit 
lightly  and  safely  for  good  success ;  since  a  suit 
against  an  executor  as  administrator,  or  agai&st 
an  administrator  as  executor,  will  prove  ruinous, 
ajid  fall  to  the  groimd.  Yea,  where  an  admi- 
nistrator, sued  as  executor,  did  not  plead  that 
administration  was  committed  unto  him^  but 
generally  denied  that  he  was  executor,  or  admi- 
nistered as  executor,  the  Lord  Dyer  held  that  it 
1S&UE1.D?.  must  be  found  for  him,  yet  left  it  doubtful;  but 

DsimtAer,  *^^  ^'^^^  ^^^  ^^^®  ^^^  ^^^  ^^^^  *^  ^^^^  pleaded 

the  administration,  &c. ;  and  in  the  former  case 

the  Lord  Dyer  said,  that  one  intermeddling  only 

about  the  funeral  and  laying  out  money  there- 

fore,  an  overseer  or  conductor,  or  he  who  hath 

letters  of  the  ordinary  ad  colligend.^  viz.  to  get 


only  in  cases  of  bona  perihira,  or  to  recover  debts  whick 
might  otherwise  be  lost,  or  do  other  sudi  act  which  caooit 
be  delayed  without  prejudice  to  the  estate,  .3  Bac  J^huW 
.11  Vin.  Ahr,  los ;  1  RolL  Abr.  888.  910 ;  Con.  Dig.  Aixa. 
F.Si  Co.  9,  99,  b.;  3  Leon,  103.  378 ;  Cro.  Eli^.  7>  t{  f 
Anders.  132,  pi.  78;  Godb.  104;  Hob.  250;  9  BrowoL 
1  Salk.  42 ;  a  P.  Wras.  576 ;  and  a  Ves.  &  B.  97.  It 
too,  tliey  may  retain  for  their  own  debts.  £ayiiU483;  but 
■ee  Coulter* 9  Case,  5  Co.  30,  and  Cro.  El.  630.— (E.) 
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i  k^pt  the  goods  in  safety,  and  he  who  intel*- 

iddleth  by  virtue  of  a  will  truly  made,  but  con- 

illed  by  a  later  will  after  found  and  proved, 

ly  free  himself  from  being  an  executor  of  his 

n  wrong,  by  special  pleading  how  or  in  what 

^t  he  intermeddled,  and  traversing  his  admi- 

tering  in  other  manner :  and  that  this  traverse 

sd  not,  nay,  may  not  be,  was  held  in  the  time 

King  Hen.  6,  and  7,  for  that  such  acts  amount  i*  h.  e,  *8. 

t  to  any  administering  at  all ;  and  where  no  Yet  lib/mtrot. 

mimstenng  at  all  is  coniessed,  such  a  traverse  be  confetted 

not  administering  in  other  manner  is  dissonant,  ^uJ^^' 

d  not  legal.     But  let  us  look  back  upon  these  3j i" "hj,"^^^^^^ 

^eral  points  exempted  by  Ac  Lord  Dyer,  and  J«"e'  »d  «o"*g- 

Y  X-  1      \-  >»e  traversed, 

i  shall  see  some  cautions  necessary  touchmg  absq.  hoc  quod 
sm  and  their  safe   entertainment.      First,   as  2ih.'6,xi. 
iching  the  point  of  burying  the  dead,  it  must 

understood  to  be  with  some  expense  of  the 
eeased's  goods,  and  so  it  is  expressed  in  the 
id  book  of  Henry  the  Sixth  his  time  :  else  for 
Eoan  out  of  charity  to  lay  out  of  his  own  money 
>t  intermeddling  with  the  goods  of  the  deceased) 
bury  a  friend,  hath  little  colour  to  involve  him 
doing  in  an  executorship  by  wrong  (a).  Taking 
3  case,  then,  that  such  person  lays  out  or  ex- 
nds,  of  the  deceased  s  goods  or  money  upon  his 
leral,  heed  must  be  taken  touching  the  measure, 
d  proportion  whereabout.     Though  I  can  give 

particular  and  distinct  limit,  yet  doubtless  either 
ire  necessity,  viz.  church  duties,  &c.  or  at  least 


(a)  4  Ves.  jun.  216. 
Y  2 
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decent  suitableness  to  his  quality,  must  be  tike 
bounds.  And  herein  to  speak  as  I  think,  this  httef 
must  either  be  utterly  excluded,  or  held  within  Very 
narrow  compass :  for  whdt  reason  that  a  knight 
or  man  of  higher  quality,  leaving  (though  perhaps 
entailed  lands  of  good  value)  yet  goods  not  soffi- 
cient  to  pay  his  debts,  should  have  an  hundred 
pounds  or  more  of  that  which  should  satisfy  cre- 
ditors, spent  in  pompous  interring  of  him,  for  his 
worship  and  reputation?  Next,  overseers  may 
only  be  excused  for  seeking  to  preserve  and  keep 
the  testator's  goods,  not  in  case  they  expend  or 
dispose  thereof  So  also  for  him  who  is  audio- 
rized  by  the  ordinary  to  collect ;  for  if  he  sell  or 
dispose  of  any  (though  goods  otherwise  snbjkt 
to  perishing)  it  makes  him  an  executor  by  wrotig; 
Lib.  intr.  SM.    as  was  rcsolved  in  the  late  Queen's  time,  notwitb^ 

8  &  9  Elis. 

Djer,  S55,  S56.  Standing  that  by  the  ordinary's  letters  h€  trtf 
S^wil^bot"^"  expressly  directed  or  warranted  so  to  do  ;  &)r  it 
pietiM  not  the  y^  gaid,  the  ordinary  himself  could  not  do  fe. 

As  for  him  who  administered  by  virtue  of  a '  will 
liter  disproved,  or  controlled  by  a  later,  he-mast 
not  doubtless  stand  free  for  the  goods  before 
administered,  but,  either  as  rightful  or  wrongfifl 
executor,  stand  liable  to  the  creditors  (i).     Nor 


A^ 


(i)  If  the  rightful  representative  bring  his  acdcm  i^gWDi^ 
such  an  one,  if.  in  trover,  it  seems  that  upon  the  genjeral  iijfie 
payment  of  debts,  &a  to  the  full  amount,  will  be  a  gjioi 
defence ;  for  the  nature  of  the  action  admits  the  fii^st  im^ 
session  to  have  been  lawful,  and  the  due  disposition  negadyai 
a  fraudulent  conversion ;  but  if  he  still  have  the  actual  goods 
in  his  custody,  though  he  hath  paid  debts  to  the  veiue 
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dDth  every  such  mtermeddling  by  one  out  lofai}  i&tP.&M. 
these  excuses  and  evasions  as  would  be  an  udxniT  ^Ib.  I,  ss. 
liiatration>  make  one  an:  ei^ecutor  by  wrong.     If 
one  do  but  take  a  horse  of  the  deceased,  and  tie 
bim  in  his  house  or  stable,  this  makes  him  not  an 
33i:ecutory  saith  Paston,  justice,  all  like  acts  or 
intermeddlings ;   as  he  that  delivers  to  the  wife 
>f  the  deceased  her  apparel,  at  least  if  it  be  no  3  h.  6.39. 
npre  than  is  convenient  to  her  degree.     But  if  Xr.  37  ii  by  * 
die  take,  or  another  deliver  more  than  such  to  Inc^o'J^^u^ 
jfiTf  she  or  he  becomes  an  executor  by  wrong,  ^o  * V"out^!!!f 
But  now  let  us  come  to  a  difference,  where  there  ?*»«  executor.  h« 

IS  become  an 

s  a  rightful  executor,  and  a  will  by  him  proved,  executor  by 

>r  administration  committed ;  for  there  such  light  "^"^^ 

lets  or  intermeddlings  shall  not  make  one  an  exe- 

;ator  by  wrong,  as  where  there  is  no  other  of  right 

o.  be  sued.     As  if  one  take  goods  wrongfully 

Vom  such  a  right  executor,  this  (though  he  con- 

rert  them  to  his  own  use)  makes  him  not  an  exe* 

:utor  by  wrong,  but  a  trespasser  to  the  rightful  ^*'«?  ^^J  ^ 

Mcecutor  or  administrator  (1),  who  even  for  these 

Keireof,  it  seems  he  cannot  justify  the  retainer.  5  Co.  30 ; 
Jni.  El.  630. 

80  if  a  creditor  take  out  administratioD,  he  may  recover 
lis.  debt  against  such  executor,  as  well  as  the  other  goods  so 
liqposed  or  taken  by  him  previous  to  such  grant.  Sty.  384 ; 
yom.  Dig.  Adm.  c.  3. 

If  the  acdon  be  in  trespass,  inasmuch  as  this  goes  at  once 
0  the  original  unlawful  taking,  the  due  disposition  of  the 
Aecta  18  no  answer,  but  only  in  mitigation  of  damages.  Law 
iTNi.  Pri.  48.  91  ;  12  Mod.  71 ;  Ca.  B.  R.  441.— (E.) 

(1)  But  it  seems  a  man  cannot  be  such  where  he  enters  on 

Y3 
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M'^l^  ^  goods,  once  assets  in  his  hands,  stands  liable  to 
frand.  he  wbo    suits  of  Creditors,   they  being  neither  lawfully 

takes  them  after         -^i  •i^i  j*«^        j        i^* 

the execator's  eYictcd  nor  rightly  administered:  but  in  case 
ecatorby"©^".  there  had  been  no  executor  at  that  time,  or  no 
5  E?4.7«ra.^*  will  provcd,  uor  administration  committed,  then 
Tr.  «ja.inCom.  g^ch  taking  of  the  deceased's  eoods  into  a  strange 
M.  hand  had  made  an  executorship  by  wrong.     And 

thus  was  the  difference  lately  resolved,  as  is 
reported  by  the  Lord  Coke,  in  the  case  between 
Read  and  Carter,  in  the  Common  Pleas. 

Yet  this  farther  difference  was  there  held,  viz. 
that  although  there  be  an  executor  or  adminis* 
trator  by  right,  yet  if  a  stranger  take  upon  Uni 
to  receive  debts  and  make  acquittances,  or  to  pay 
debts,  claiming  to  be  an  executor,  he  is  snaMe 
as  an  executor  by  this  act :  and  so  also  in  the  ble 
i£i22.D.i6o,b.  Queen's  time  was  held  by  six  justices,  as  touebing 

the  receipt  of  debts  and  making  acquittaosM; 

but  the  book  mentions  not  whether  any  -otbcr 

7n.B,  io.       executor  than  were,  or  not     But  in  the  point  trf 

bare  payment  of  debts,  Frowick  makes  aaodMr 

difference,   viz.  if  a  stranger  do  with  his  own 

Vide  p.  Swinb.  money  pay  the  debts  of  a  friend  deceased,  and 

not  with  the  debtor's,  this  is  but  an  act  of  charit^i 
and  makes  him  not  an  executor  by  wrong;  otbe^ 
wise,  if  with  the  debtor's  money.     Yet  to  thai 


lands  generally,  and  seeks  after  to  qualify  what  amounts  to  S 
disseiBin,  by  the  character  of  an  executor  de  son  fort.  Be  }k 
in  fact,  a  trespasser,  and  may  be  sued  as  such  by  the  rigitffiu 
executor  or  administrator.    5  Co.  33,  b. ;  Salk.  313,  pL  1^ 
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^6ther  difference  must  be  added,  viz.  that  if  he 
thos  paying  with  his  own  money,  have  taken  into 
his  own  hands  goods  of  the  deceased,  then  is  his 
payment  presumed  as  by  or  out  of  the  value  of 
these  goods,  and  so  makes  him  an  executor  by 
wrong ;  contrarily,  if  he  have  no  such  goods  in 
his  hands.  And  in  the  point  of  intermeddling 
with  and  disposing  of  the  testator's  goods,  where 
another  executor  is,  this  farther  difference  is  to  be 
added  or  understood,  viz.  that  where  the  goods 
so  taken  never  came  actually  to  the  executor's 
hands,  but  were  in  a  remote  place,  there  this  taker 
becomes  executor.  For  as  it  were  mischievous 
to  the  executor,  if  he  should,  by  a  possession  in 
law  cast  upon  him,  stand  chargeable  with  these 
goods  in  remote  places  purloined,  as  assets  in  his 
bjUids ;  so  were  it  as  mischievous  to  creditors,  if 
neither  executor  by  right,  nor  this  stranger  as  an 
eaecutor  by  wrong,  should  stand  liable  to  creditors 
for  tkem.  It  is  true,  that  the  right  executor  may 
stteaad  recover  damages  for  them,  and  that  so 
leoovered  shall  be  assets;  but  the  creditor  hath 
lOrmean  at  the  common  law  to  enforce  him  to 
sufl^  and  perhf^ps  it  may  be  a  cold  suit  And 
wiUi  these  additions,  I  think  that  It^  resolved  dif- 
ference may  stand  firm  and  sound.  Yet  in  former 
times,  without  such  difference,  the  taking  only 
and  possession  of  the  goods  of  the  deceased  was 
held  to  create  an  executorship  by  wrong,  as 
Belknap  said  in  the  time  of  King  Edward  the  50  E.3,f.  9. 
'tinxd ;  and  especially  if  the  act  were  such  ias 
removed  the  property  of  the  right  executor,  as  ^'-  ^  ^"'* 

Y4 
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Justice  Fepner  in  the  late  Queen's  time  said, 
teste  meipso. 

HoWy  and  by  what  name,  suit  shall  be  against  suehy 

and  the  like. 

s  Point.  Touching  the  second  point,  viz.  in  what  am* 

ner  suit  shall  be  against  such :  first,  in  general, 
I*  5  E.  4»  7s.    this  usurping:  executor  is  not  in  suit  to  be  distiiH 

Co  libu  h  SO 

31  &  5t.  k  '    guished  by  name  from  the  right  executor,  but  to 

'  '         be  sued  generally  by  the  name  of  executor  of  the 

Tid*  Gdw^  lib*  last  wiU  and  testament  of  the  defunct  (i);  and 

ReJe't'case.    then  if  he  will  deny  himself  so  to  be,  he  must 

plead  that  he  neither  is  executor,  nor  hath  admi* 
Co.iib.intrat  uistcred  as  executor.  Then  the  plaintiff  mtut 
in^ewiSb^  prove  that  he  hath  administered  in  some  Isuch^ 
^??f?  •^•^*  the  like  sort  as  aforesaid.  And  it  hath  been  dit«i^ 
pramb.  times  held,  that  where  there  is  a  right  eicehitor, 

.21  iBt.' a,  0. 19.'  aiid  yet  another  doth  administer  by  wrong,  itiaat 
1  &  r^Vitt.  the  election  of  creditors  either  to  sue  them  joindy 
Sf  §!  if  3d.     together,  or  one  or  both  of  them  severally  said  iy 

himself.  But  if  where  administration  ^  is  <jom- 
mitted,  another  also  administers  by  wrong*,  theie 
cannot  be  sued  together  as  administrators;  for 
though  one  may  be  an  executor  by  usurpation  0r 
"^f^WDgy  yet  none  can  come  to  be  an  administrator 
S5  H.  6, 31.  ^y  wrong,  since  no  other  but  isuch  a  nteei«rfh 
that  power  from  the  ordinary  can  so  be :  thereftie 

(i)  He  can  only  be  charged  as  executor  generaDjr 
whether  he  be  a  rightful  or  a  wrongful  iexecutor,  for'  tb^ 
is  DO  other  forai.    5;  Rep.  3I9  a. ;  1  Mod.  30&^(E.) 
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in  tiiat  case  there  is  a  necessity  of  suing  him  apart 
and  by  himself  (who  so  usurpeth  administration) 
by  the  name  of  an  executor. 

So  if  A»  administer  the  goods  of  JB.  not  being 
executor  nor  administrator,    and   after  his  such 
doing  and  disposing  of  the  goods,  he  obtaineth 
administration  of  the  goods  of  B.  but  the  goods 
left  OT  coming  to  his  hands  since  the  administra- 
tion committed  suffice  not  without  the  other  debts 
TCcetved  or  released,  or  goods  sold  before,  to  sa- 
tisfy creditors :  now  if  any  sue  A.  by  the  name  of  R.  s,  w. 
administrator,  he  shall  have  no  farther  relief  than 
according  to  the  value  or  extent  of  the  goods  left 
in  or  come  into  his  hands  since  the  administration 
committed;  and  if  those  be  fully  administered, 
<he  shall  get  nothing ;  if  they  remain  administered,  ti  H.  ^  a  if 
-^bvt  ^amount  not  fully  to  his  debt,  he  must  want  so  I^d  we^i^!^ 
fnnefa  of  satisfaction ;  and  if  he  will  be  relieved  or  SII^uISm 
>aa(isfied  out  of  the  ^oods  before  disposed  of,  he  the  writ  fWi 

,     abater  else  npt* 

^ibnslsue  A.  as  executor  of  B,    And  so  was  it  aawuof  otd 
rtl^and  resolved  by  Gawdy  and  Shute,  justices  st^bsV.  Right. 
in-  the  King  s  Bench,  in  the  late  Queen's  timei  viz.  ET'^^Mt. 
<Jir^3oElit.     And  if  this  now  administrator  will  J«^- that  defen. 

^  retpondeat 

rplead  in  abatement  of  this  action,  that  administra-  oo^t"*. 
^tion  was  committed  to  him,  and  demand  judg- 
iiiie«t,  if  suit  shall  be  against  him  as  executor, 
,tlbai  the  plaintiff  must  in  the  replication,  a»  I 
take  it,  set  forth  the  special  matter,  viz,  how  the 
defendant  did  administer  before  administration  to 
to  him  committed  (i).     But  if  one  to  whom  ad- 


>» 


■^-r 


(1 )  And  it  18  a  good  replication  that  defendant  19  e&ecutor 
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ministration  is  committed  do  devast,  and  this  ad- 
ministration  is  by  suit  repealed,  because  he  was 
not  the  next  of  kin,  and  administration  is  com- 
mitted to  another ;  now  a  creditor  who  would  be 


de  son  tort ;  for  he  cannot  retain  for  his  own  debt  as  sudi^ 
otherwise  the  creditors  of  the  intestate  would  be  running  a 
race  to  get  possession  of  his  goods  without  obtaining  admi- 
nistration thereto.    Telv.  137 ;  s  Saund.  ^65^  n.  s. 

But  where  such  an  executori  pendente  Ute^  obtains  ad- 
ministration, he  may  rejoin  that  fact  by  way  of  plea,  fme 
darrein  continuance^  and  justify  thereby  the  retainer  in  hii 
plea.    3  Stra.  1106. 

And  such  an  administration,  subsequently  granted,  wiD 
legalize  such  acts  as  were  tortious  brfore.    fi  Ventr.  180; 

Sty.  337- 

So  it  vests  the  same  interest  m  him  as  in  other  administra- 
tors, and  shall  relate  to  the  time  of  the  intestate's  death. 
11  Vin.  Abr.  314.  217;  3  Bac.  Abr.  35;  Moore,  isd;  is 
Mod.  471 ;  3  T.  R.  590;  2  H.  Bl.  36. 

Where  a  creditor  has  brought  an  action  against  one  •■• 
ecutor  de  son  tort^  he  may,  under  the  plea,  pkne  adfmnisireii^ 
show  either  a  subsequent  grant,  which  shall  make  his  former 
acts  valid,  or  a  grant  to  one  under  whose  authority  he^  may 
have  acted,  or  that  he  has  delivered  the  assets  whidi  came 
to  hb  hands  over  to  the  rightful  executor,  l  Salk.  313; 
Moore,  136;  Cro.  Car.  88. 

But  after  action  brought,  such  a  delivery  over  of  the 
effects  or  assets  of  the  rightful  representative,  is  not  an 
available  defence.    3  T.  R.  587;  2  H.  Bl.  36. 

And  where  a  widow  redelivered  goods  to  a  creditor,  ia 
satisfaction  of  his  claim,  and  did  no  other  act  by  which  she 
could  be  chained  de  son  tort;  held,  that  the  creditor  couid 
not  protect  his  possession  against  the  rightful  administrator, 
he  having  himself  participated  in  the  wrongful  act  by  which 
he  obtained  possession.  Mountford  v.  Gibson^  4  East  B« 
44i^E.) 
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relieved  out  of  the  goods  wasted,  must  sue  that 

first  as  administrator,  and  not  as  execntor  of  bit 

owa  wrong,  said  Popham,  chief  justice,   for  he  Tid.s,\BB. 

did  rightfully  administer  for  that  time. 

As  for  the  third,  viz.  how  far  this  executor  of  m  Point 

•■  .  1  1-11  I       1  •  .       How  far  liable 

his  own  wrong  becomes  liable  and  obnoxious  to  to  creditors. 
suit ;  consider  we  these  things. 

First,  He  becomes  subject  both  to  the  action  of 
the  executor,  who  hath  right  to  the  goods  wrong- 
fully intermeddled  withal  by  him,  though  it  were 
before  proving  of  the  will ;  and  also  to  the  action 
of  the  creditor,  who  hath  right  to  the  satisfaction 
of  his  debt(a)(i). 

Secondly,  As  touching  the  measure  how  hi  he 
is  engaged,  doubtless  he  is  not  by  his  wrongful 
administering  become  chargeable  with  the  whole 
account  of  the  testator's  debts ;  but  only  so  far^ 
and  with  so  much  thereof,  as  the  goods  which  he 
so  wrongfully  administered  amount  unto  (2).  (Yet 

(a)  Executor  of  his  own  wrong  may  be  of  a  term,  and 
shall  be  charged  in  waste.  Lev.  3  p.  35,  Major  et  Com.  tk 
Norwich  v.  Johnson^  Mich.  33  Car.  9,— (C)  , 

(1^  This  kind  of  executor  is  equally  liable  to  be  sued  in 
the  Ecclesiastical  Court  for  a  legacy,  in  respect  of  assets 
which  have  come  to  his  hands.    4  Bac.  Abr.  448. — (E.) 

.(«)  And  where  he  gets  possession  of  a  term,  as  he  may  do, 
W  may  be  charged  for  waste  committed  in  respect  thereof; 
or  if  he  be  convicted  of  any  other  devastavit,  he  is  liable,  de^ 
honii  fropriis ;  and  by  stat.  30  Car.  2,  c.  7,  and  4  &  5  W.  &•• 
M.  c.  249  his  executor  is  made  chai^eable  for  such  waste  by 
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he  must  look  to  his  plea,  else  by  it  k&«iay  dfaw 

all  sued  for  upon  himself;  as  if  he  deny  his  bfaagp 

Co.  lib.  intr.     executoF  or  administrator.)    And  this  Aeems  tosie 

pIu  dtboc     proved  by  the  case  in  the  time  of  Edward  &a 

Third,  where  the  inquest  found  not  only  die  adr 
ministering  or  intermeddling  by  the  ezecuior 
wrongfully,  but  found  also,  by  direction  of  tfas 
court,  (as  it  seemeth)  what  the  value  was  of  Ihe 
goods  so  wrongfully  administered,  which  had  D0t 
been  material,  if  the  administering  of  a  penny  bad 
made  one  as  far  chargeable  as  the  administenog 
of  a  pound.  Besides,  if  it  be  so,  that  a  rightfiil 
executor  wasting  goods  of  the  testator  to  the  value 
of  20  /.  shall  be  no  farther  charged  thaniAitf  yalue, 
then  doubtless  so  shall  it  be  also  in  this  case,  ibr 
both  be  wrongful  administrations :  only  diis  di^ 
ference  there  is  between  them,  that  in  one  caaei^ 
administration  is  by  a  wrong  person,  and  in  ths 
I  ^i  ^^'  ^^^'   other  case  in  a  wrong  manner.     Nay,  the  Loid 

Dyer  doth  not  stick  to  call  him  who  adjauuiateretli 
wrongfully,  or  in  undue  manner,  expressly  an.ex; 
ecutor  by  wrong,  in  the  case  of  Stocks  agwist 
Porter^  though  he  were  rightfully  executor^  be* 
cause  he  did  dispose  or  execute  wrongfully. . 


c  12. 


.MM 


his  testator.  3  Lev.  35 ;  Com.  Dig.  Adm.  I.  3.  Bat  thii 
rule  cannot  be  extended  to  charge  the  executor  (U  son  M  of 
an  executor  de  son  tort,    Andr.  252 ;  3  Bac.  Abr.  100^  a 

But  it  seems,  upon  the  plea  pUne  admnistravity  he  ditll 
not  be  chargeable  beyond  the  assets  which  have  come  into 
his  hands  (Dy.  1 Q6^  b.  in  margin ;  3  Bac.  Abr.  25 ;  5  Co. 
30;  Garth.  104;  Sid.  76);  but  to  this  extent,  it  is  said,  he 
may  be  compelled  to  pay.    /iitf^E.) 
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*  As  to  tlie  fourkby  %^^*  What  acts  done  to  iiim  oif  4  Point. 
\f  him  who  is  aa  eiceciitor  of  his  own  wrong  shalt  7f)ol^^^^^' 
stand  fiitn  and  good,  as  done  by  or  to  the  right 
evtoiitor(i) :    suppose,   first,  that  the  deceased^ 
were  indebted  to  him  20/.  who  thus  usurpeth 
exe^vrtorship,  whether  may  he  pay  hiotiself  or  not? 
Abd  this  point' was  in  debate  in  the  King's  Bench 
betweai  Coulter  and  one  Ireland,   executor  of  m.  40,  4i  e. 
Hont^  where  it  was  strongly  objected,  that  not*  Mi'ch.cro.Ki*. 
withstiaiding  the  rightful  executor  or  administra-  ^'^^' 
tor  might  punish  him,  and  recover  against  him, 
for*  tibe  goods  which  he  administered ;  yet  another 
alitor  suing  him  as  executor  generally,  and  so 
affinfiing  him  to  be,  (for  there  is  no  special  form  of 
a  irrifr or  declaration  to  distinguish  an  executor  hft 
wi^teg'^from  a  rightlul  executor,)  he  staiids  ma 
a^ifi^him  in  the^te  of  a  rightlulexeentorf^ 
tfe^^dbre  may  fii^t'pfty  himself  before  lie  paji^ 
dtiOak :  4nd  of  that  inkid,  at  the  first,  where  Feo^ 
li^liUdf'GrMdy,  justices  ;  yet  did  they  admit  th«t 
tbi^j^iMmt  should  not  stand  good  as  against  the 
Tt^tiflM  ejo^utor  or  administrator  {a).    And  Pofp* 

■^^  r^--^^'^  •■' : : ,    *■       i^  ■  A 

(a)  Ah'  ezcfeator  of  his  own  wroAg  shdl  not  retain,  tut 
theterf  will -qwie  great  inconvenieiice.  -  G<AeV5^Rep.'Sei 
'^Co^;  Cro*  £1.  630. 
_      .  of  bis  own  wrong  may  nol|  retain  to  piqr  himselfl 

every  creditor  would  contend  for  it:  and  it  is  not 

_»■  •  '    ^ 

[e/pr  ^y  to  take  advantage  of  his  own  wrong.   And 


uw  of  God  saith,  Nonjacias  malum  ut  indejiat  bonum,  et 
est  omnia  mala  pati  quam  mah  coiisentire,    Jb, — (C.) 


(1)  Where  such  an  exeetttorsobsequeotly  takes  #111  lettets 
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ham  and  Clinch  held  strongly,  that  neither  shdnld 
it  stand  good  against  other  creditors ;  for  then 
every  man  would  rush  upon  the  testator^s  good$^ 
and  be  his  own  carver  in  payment.  And  whereis 
it  was  said  at  the  bar,  that  the  Lord  Andeison, 
upon  an  evidence  at  Guildhall  had  ruled  it  btiier- 
wise.  Popham,  at  another  day  of  debate  of  tiie 
said  case,  related  that  the  Lord  Anderson  did 
deny  that  he  ever  so  ruled,  or  was  of  that  opinioii, 
and  farther,  said  that  both  he  and  Justice  Walms- 
ley,  Periam  and  Clark,  barons,  did  agree  widi 
Popham  and  Clinch  in  opinion.  After  which, 
Justice  Gaudy,  as  also  Fenner,  if  I  mistake  not, 
changing  their  opinions,  and  concurring  with  Ae 
rest,  judgment  was  given  accordingly.  Ifi  Ae 
debate  of  this  case  question  was  made,  if  such  in 
executor  by  wrong  pay  a  debt  to  another  creditor 
by  specialty,  whether  this  shall  not  stand  firm  ind 
good,  since  he  stands  liable  to  creditors  so  ftr  as 
the  goods  by  him  administered  do  amount  And 
it  was  agreed,  by  the  better  opinion  at  last,  that 
this  should  stand  firm  and  good ;  so  as  if  the  piqr 
ment  were  out  of  his  own  goods,  he  might  retain 
to  himself  in  lieu  thereof  so  much  of  the  goods  of 
the  testator ;  for  here  he  doth  not,  as  in  the  other 
case,  advantage  himself  by  his  own  wrong.  Yet  that 
opinion,  allowing  this  payment  to  creditors,  mitf^ 


of  adminiatratioQy  this  legalizes  all  previous  acts  by  rehtiMi 
to  the  time  of  the  intestate's  death.  So  it  vests  the  tm^ 
interests  in  him.  Supr.  3  Bac.  Abr.  35,  26;  2  Ventr.  179' 
a  H.  Bl.  26;  3  T.  R.  590.— (E.) 
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as'  I  fhink,  be  understood  with  this  differencei  via 
that  this  payment  shall  stand  as  against  other  cret* 
ditors^  but  Bot  as  against  the  right  executor  or 
adaiinistrator :  for  then  any  stranger  might  usurp 
the  o£Ek;e  of  executor  and  take  from  him  that 
liberty  and  election,  to  prefer  which  creditor  he 
will  in  first  payment ;  yea,  might  take  from  the 
executor  power  to  pay  himself  before  others,  in 
oaae  there  were  a  debt  due  to  him,  which  were 
very  unreasonable. 

Ofadditkm  and  alteration  by  the  Statute  43  Eliz. 

cap.  8. 

We  having  <x>n3idered  what  the  common  law  is  s  Point. 
aadwillethin  the  premises,  let  us  now  see  what 
alteration  or  addition  a  late  statute  hath  made.  In  Executor  of  his 
die  lart  Parliament  of  the  late  Queen  Elizabeth,  ^^utl?'^^^ 
ocmsideration  being  had  of  subtile  getting,  into 
men  s  hands  goods  of  an  intestate  by  deed  of  gift^ 
or  letter  of  attorney,  from  one  of  small  or  no  abi- 
lity, to  whom  such  subtile  contriver  hath  procured 
administration  to  be  committed,  and  so  himself 
would  stand  free  from  the  suit  of  creditors,  the 
administrator  himself  either  not  being  to  be  found, 
or  not  being  of  any  value  to  satisfy  creditors ;  it 
Wa^  therefore  enacted>  that  every  person  receiving 
or  haying  any.  goods  or  debts  of  any  intestate,  or 
any  release  or  discharge  of  any  debt  or  duty  be- 
lengtng  to  him  upon  any  fraud,  as  aforesaid,  or 
without  consideration  of  or  near  the  value,  (except 
tn  satis&ction  of  some  just  and  principal  debt, 
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the  valae  of  the  goods  or  debts  due  {rem  the  1112 
testate,)  shall  be  charged  as  executor  of  his  owti 
mrrong,  so  far  as  the  yalue  of  those  goodsrand 
debts  amount,  deducting  all  principal  just  dribtrto 
him  due,  and  payments  by  him  made,  which  t 
lawful  executor  ought  to  have  paid.  Here  ktm 
we  a  touch  of  all  the  parts  precedent,  .or  at  iflMk 
three  of  them.  •    .  : 

1.  We  have  first  a  new  executor  by  wroiig, 
though  intermeddling  under  the  title  of  an  admi- 
nistrator. 

:  0.  We  have  a  limit  of  the  charge  .by  juiaia* 
curred,  suitable  to  our  former  expression. 

3.  Lastly,  we  have  to  him  an  allowance  of  dcibts 

owing  to  himself,  or  duly  paid  to  others ;'  .w&cb 

is  more  than  we  have  conceived  aHowaUalo^illIlt: 

other  executor  by  wrong.  « li  »irs  vd- 

sdk.si5.  The    taking    of    goods    after   adniiinistiUiOii 

granted,  doth  not  make  an  executor  of  his'oila 
wrong.  I 


'..:    .'.» 


^  ■-.!.    '  -■ 


*  ■ 


CHAP.   XV.  -       -"' 

OF  PLEAS  BT  EXECUTORS,   AND  WHICH  BE  ^ti/if$ 
WHICH  MOST  PREJUDICIAL   TO   THEM. 

SINCE  amidst  the  pleas  pleaded  by  execOMi 
there  is  such  difference,  as  that  some  induee^MK 
of  judgment,  some  another,  some  irii^ 
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n.lofli  and  burthen  upon  executors  than  others: 
us  consider  of  the  differences,  so  as  light  may 
taken  to  choose  the  safest  or  fittest  for  each 

^(^)> 

i)  Every  executor  is  an  administrator  of  goods,  and  the 
idiog  is,  ne  unques  executor,  nee  ungues  administravit  come 
arfor.  And  an  administrator  hath  the  oSBce  and  quality 
m  executor.  5  Rep.  83,  Sneiiing's  Case. 
fat  if  executor  bring  an  action  as  administrator,  he  may 
barred  as  to  the  action  of  the  writ:  but  yet  mistaking  of 
action  is  no  bar  nor  estopel  to  bring  hb  true  action. 
ep.  33,  Rohinsons  Case, 

a  debt  by  executors,  if  one  demandant  or  plaintiff  be  non- 

,  and  the  other  sueth  forward,  he  who  is  nonsuit  shall  not 

Vnerced.    Coke's  8  Rep.  61,  B^echer's  Case. 

^asompsit  against  executors  upon  a  promise  by  the  tes- 

Wf  who  pleaded  non  assumpsit,  upon  which  a  verdict  and 

pnent  for  the  plaintiff;  and  error  assigned,  that  it  doth 

appear  by  the  plea  (that  the  testator)  nan  assumpsit ;  for 

not  pleaded  that  the  testator  aoit  assumpsit.    Cur.  contra, 

ill  be  intended  the  testator,  for  there  is  not  any  charge 

J  assumption  by  the  executor,  but  the  testator  only ; 

'jutch,  125,  Baker*s  Case,  was  cited,  where  in  debt 

t  executors  upon  the  testator's  bond,  and  plea,  tmu  est 

,  adjudged  suum  should  be  intended  of  the  testator, 

le  judgment  affirmed.     Lev.  1  p.  184,  Browning  v. 

mpsit  by  the  plaintiff,  an  attorney  of  the  court,  by 

,  and  declared  in  propria  persona^  upon  his  privilege 

I  ctmsuetudinem  curia.    The  defendant  pleaded  a  re- 

ce  not  satisfied,  and  also  a  judgment  in  debt  for 

ipon  a  goldsmith's  note,  to  be  paid  with  interest 

land,  and  it  was  not  paid  till  such  a  time  after,  and 

St  amounting  to  1,700/.  the  judgment  against  him 

V700/.  and  that  he  had  not  assets  beyond  40/. 

)  to  this  recognizance  and  judgment;  and  upon 

he  plaintiff  had  judgment  per  tot.  cur.    First,  the 

z 
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piM  denyiog  If  aD  execatoF  do  utterly  estrange  himself  ifofti 
ihtpr«rH!*6,  the  executorship,  saying,  that  he  was  never  exe- 
«  E.^4.  ?4.  ?9  cutor,  nor  ever  administered  as  executor  (for  ^t 
?*/*Jl-  ii'*''  must  be  added),  then  if  the  issue  be  taken  upon 

inlr.  SS«.  33.1.  '^  i    .     '/r 

33  H.  6,33,34,  the  plea,  and  it  be  found  against  him,  the  plaintiff 

shall  have  judgment  to  recover,  not  damages  only, 
but  even  the  debt  itself,  out  of  the  proper  goods  of 
the  executor,  if  none  of  the  testators,  can  be  fowd 
to  satisfy  it  (a).     And  this  shall  be  thus  not  only 


declaration  was  ill,  declaring  by  privilege  upon  origiDd;  fcv 
the  privilege  of  attorneys  is  in  suits  by  bill ;  but  when  tbey 
sue  by  original,  they  ought  to  declare  as  other  persons  ip 
common,  but  that  is  only  form,  and  ren^edied  by  die  geqenl 
demurrer.  But  secondly,  the  plea  is  ill,  pleading  a  jadgmeDt 
for  mterest,  which  is  a  devastavit  to  permit  it  to  run  in  aricar 
and  then  to  suffer  judgment  for  it ;  and  want,  of  assets  tt 
pay  it  before  it  incur  by  the  administrator,  shall  not  be  iqr 
tended,  where  not  expressly  pleaded.  Lev.  3  p.  40,  Smsms 
V.  Dee^  adm.  de  Efcerrad, — (C.) 

(a)  Debt  against  the  defendant  as  executrix  to  her  bos- 
band  :  the  defendant  imparled,  and  then  pleaded,  actio  Mt| 
because  that  her  husband  died  intestate,  and  administratioa 
was  committed  to  her ;  absq»  hoc,  that  she  is  executrix,  or  at 
any  time  administered  as  executrix.    Upon  which  the  plaintiff 
demurred ;  and  it  was  said  for  the  plaintiff,  that  this  plea  b 
no  other  than  a  misnomer,  which  goeth  only  in  abatement, 
and  therefore  is  not  pleadable  after  general  impariance ;  bbA 
k  is  not  like  to  a  plea  of  ne  unque  executor^  which  toCsRf 
^trangeth  him  from  the  testator.    Here  ^e  admits  hentX 
chargeable  to  the  action,  but  in  other  manner,  sett,  as  id* 
ministratrix.     To  which  it  was  answered  for  the  deftndsB^ 
that  although  that  this  plea  doth  not  go  to  the  right  of  actbtTy 
yet  it  is  to  the  action  of  the  writ,  as  Robinson's  Case,  5  0^S^» 
and  It  is  a  bar  to  the  plaintiff,  so  that  he  shall  not  fT  ^ 
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re  it  k  found  that  the  defendant  was  itiade 
Htof  by  the  will,  and  proved  it,  and  so  could 
i^hoose  but  know  it ;  but  even  also  where  he 
never  proved  the  will  whereof  he  was  made 
iitor,  nor  ever  administered  by  virtue  thereof: 

though  he  did  before  the  ordinary  refuse  to 
secutor  of  this  will,  or  to  intermeddle  with 
execution  thereof;  yet  if  any  other  named 
utor  with  him  did  prove  the  will,  or  did  not 
je  to  be  executor,  let  such  other  refuser  take 
I  of  pleading  that  plea.  For  truth  is  against 
5rst  part  of  his  plea,  viz.  that  he  never  was 
lilor ;  and  so  the  verdict^  which  must  be  veri- 

iRctum,  must  needs  pass  against  him,  and 
e  his  own  goods  liable  as  well  to  debts  as 
ages.    What  if  no  other  were  made  executor, 
this  only  who  refused  before  the  ordinary? 
r  he  safely  plead  that  he  never  was  executor  ? 
ink  not,  since  he  so  was  executor  before  his 
sal,  that  he  might  have  released  all  debts  due 
he  testator,  and  given  away  all  his  goods ;  ife  was  soobie 
efore  I  think  he  must  plead  specially,  showing  testator  was 
'efbsal,  and  not  generally  deny  his  being  exe-  ^^^^' 
r.     Nay,  admit  he  never  was  once  named, 


dharge  the  defendant  as  executrix,  and  so  it  is  more 
in  abatement,  although  that  it  is  no  bar  to  the  right, 
i  the  plaintiflP  will  charge  the  defendant,  as  he  ought  to 
administered ;  but  per  cur.  this  plea  is  only  in  abate- 
^  atid  therefore  not  pleadable,  as  here  a:fler  general  im- 
HC6^  for  which  they  gave  judgment  for  the  plaintiff. 
Ui'  eoiui  et  wnile  judicium  eodem  tempore  inter  Uwietf 
i%;  Lev.  a  p«  190,  Granmly.  SiU^ — (C.) 

Z  2 
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The  pieA  of  ne  made,  OF  intended  to  be  made  executor,  yet  hlv- 
^i^Mir^^ileler  ^^g  pleaded  this  plea,  that  he  never  was  executor, 
Tot  everSdSi.  ^^^  administered  as  executor,  if  it  shall  be  found 
Ditteredassttch.  \yy  yerdict  thathc  did  administer  or  intermeddle  as 

Co.  Ent  144.         "^ 

Bot  if  he  did  it  executor,  the  same  blow  or  burthen  fiiUeth  upon 
it  is  oiherwite ;'  him  :  for  thcu  tlie  latter  part  of  this  plea  is  found 
Sdf  ^i^^^  untrue,  yea  the  whole  upon  the  matter,  for  by  thi« 
o.**  iliuu  &  A?.'  administering  he  became  an  executor  of  his  awn 
dred.  wrong,  and  the  denial  of  this  executorship  by 

See  Co  lib.  ^^^13?  or  Usurpation  shall  be  as  penal  to  him  as 
intreL  Judg-     the  denial  of  a  rightful  executorship.     The  like 

nentsoentered.  ,,,  iii  i 

145,  b.  ReMi&  law  whcrc  the  executor  pleads  a  release  made  to 
H?u.  41  in  CJB.  himself,  or  a  payment  of  the  debt,  or  other  per- 
^b^»t2iL  formance  of  the  condition  made  by  himself.  Nay, 
?tt»titoO^'(!^  ^  ^^^  ^^  *^^^  latter  case  the  judgment  entered  ge- 
pore  Bortif  sim  ncrally  against  the  defendant,  as  against  another 
pned.  def.  ad-  for  his  owu  debt,  not  being  executor.  An4  the 
Si' u^ta^ 'ind^e'  rcasou  why  the  law  makes  these  so  penal  to  an 
liebel^  &c.  'ei  ^xccutor  is,  bccausc  his  plea  is  not  only  false,  but 
•i  DOD  hibeet.  4}^^  falsehood  thereof  was  wilful,  since  it  must  of 

tunc  debitum  et  .•  1/.  i_ 

danpoa  pred.  ucccssity  be  kuowu  to  himsclf  to  be  so.  And 
taiib  ipsna  defT  lastly,  for  that  all  pleas,  if  they  had  proved  true, 
^c^^'K^ldlu  ^^^  ^^^^  perpetual  bars,  at  least  against  the  de- 
nuT  -i!!  .""'  fendant  (a) :  the  first  indeed  had  not  been  a  bat 

ques,  executor  n   ^ 

(a)  IndehiU  assumpsit  against  an  executor  for  divers  mer- 
chandizes sold  and  delivered  to  the  testator :  the  deTeDdfent 
pkaded  several  judgments  in  actions  of  debt  specified,  doe 
by  the  testator  upon  simple  contract,  obligations  agtioit 
himself  j7fr  non  sum  in/brmat.  prout  patet  per  separaUa  rteerda 
inde^  which  are  yet  in  force,  and  that  he  hath  not  assets  abote 
such  a  sum,  which  is  not  sufficient  to  satisfy  the  judgneoti^ 
and  that  he  stood  charged  with  them ;  upon  which  dicpJiinuf 
demurred ;  and  the  case  was  argued  at  the  bar  several  timei^ 
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iqg;ainst  another,  being  in  truth  executor  oradmi-  N««ded.  Ou 
nistrator.     But  if  the   executor  had  pleaded  a  notfimdobonM 


ted  then  judgment  was  given  by  the  whole  court  for  the 
plaintiff (i);  and  two  exceptions  were  taken  to  the  pleading : 
first,  to  the  conclusion,  prout  patet  per  separalia  recorda  inde, 
to  the  said  several  judgments,  where  such  conclusion  ought 
to  have  been  to  each  severally ;  and  as  it  is  pleaded  it  made 
a  complicated  issue:  but  per  Cur,  it  is  good  enough,  and 
shall  be  taken  reddendo  singula  singtdis,  and  the  plaintiff 
might  plead  nul  tiel  record  to  each  severally.  Secondly,  it 
is  not  said,  that  the  judgments  were  had  pro  verts  et  jtutis 
dMtis,  as  the  use  is,  and  principally  in  this  case  it  ought  tb 
be ;  because  the  judgmeots  are  per  nan  sum  infbrmaius  in 
actions  of  ddbt  which  lie  not  against  executors,  and  sO  there 
is  appearance  of  collusion :  but  per  Cur.  it  is  good  enough^ 
for  it  shall  come  by  plea  on  the  other  part ;  for  if  they  were 
not  pro  verts  debitis,  the  defendant  might  plead  it,  and  pu^ 
die  pkuhtiff  to  prove  the  verity  of  them,  or  might  plead  fraud 
and  Govioy  and  put  the  plaintiff  to  prove  the  consideration. 
Thirdly,  it  was  strongly  argued  by  the  defendant  (-2),  that 
actions  of  debt  will  not  lie  against  executors  upon  simple 
contract  by  the  testator ;  and  for  that  they  admitted  judg- 
ments against  them  in  such  actions,  shall  not  have  the  ad- 
vantage to  plead  those  judgments  which  they  might  reverse 
wbeo  it  pleased  them,  and  that  no  other  might  be  avoided 
orieverBed  in  bar  of  just  debts ;  for  by  such  means,  when  they 
have  barred  the  plaintiff  of  his  debt,  they  might  afterwards 
reverse  those  judgments,  and  have  again  or  discharge  the 
inopey  to  their  own  use.  And  to  this  opinion,  Keeling,  chief 
justice^  mdined  upon  the  first  argument  in  Mich,  term ;  but 


■^ 


tl)  N.  Judgment  seems  to  have  been  given  for  the  de- 
fen^bnt,  and  this  word,  <<  plaintiff,"  seems  to  be  a  mistake  in 
^evihz'8  Report.~<£.) 

'  (2)  QfiOfref  if  this  word,  "  defendant,"  should  not  be 
ptd3iUi0,  from  the  sense  of  the  argument?— (E.) 

Z  3 
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^s|^on«  Mc«»  release  made  to  his  testator,  finding  such  an  one 
thcM  msoot     among  his  writings,  which  yet  was  either  forged. 


afterwards,  term,  Pasch.  prox.  he  and  TwiBden,  Windham, 
and  Morton,  all  agreed  that  judgment  should  be  given  for 
the  defendant;  for  although  that  they  might  have  abated  the 
actions,  yet  if  they  had  so  done,  the  plaintifi  might  haYe 
charged  them  in  other  actions  stir  tusumpsU^  and  so  they 
would  have  put  themselves  to  double  charge,  which  they  are 
not  obliged  to  do  when  the  debts  are  true  and  just,  and  in 
their  conscience  ought  to  be  paid;  and  if  they  were  not 
such,  the  plaintiff  might  put  them  to  prove  by  pleadfaig  die 
verity  of  their  debts,  or  by  pleading  of  fraud,  or  traversiog 
the  truth  of  the  debts,  in  which,  if  they  fail,  the  plaintiff  shsll 
recover  his  debt,  and  no  room  for  the  suspicion  that  the 
plaintiff  should  reverse  the  debts  and  retain  the  money.  And 
the  old  books,  which  hold  that  actions  of  debt  lie  not  agpinst 
executors  upon  simple  contract,  hold  also  that  there  was  not 
9ther  remedy ;  but  the  law  is  now  otherwise,  that  althou^ 
the  debt  upon  simple  contract  may  not  be  recovered  against 
erecutors^by  action  of  debt,  yet  it  may  by  assumpsit,  i  Ler. 
SCO,  Palmer  v.  Lax»son. 

Debt  upon  an  obligation :  the  defendant  pleaded  a  judg- 
ment against  him  as  executor  upon  an  obligation  of  the 
testator,  but  did  not  conclude  proui  paUt  per  recardwn^  sod 
pleaded  divers  other  judgments  well,  and  that  ho  had  fully 
administered  omnia  bona  testatoris  pnpter  los.  which  are 
charged  with  the  said  judgments,  and  not  sufficient  to  answer 
them.  The  plaintiff  replied,  protesiando,  that  all  the  judg- 
ments were  had  by  fraud ;  for  plea  saith,  that  on  the  day  of 
the  writ  there  was  not  more  than  loo/.  due  upon  all  the 
judgments,  and  that  the  defendant  then  had  assets  sufficieot 
to  satisfy  the  judgments,  and  also  the  plaintiff  his  debt,  and 
that  he  permitted  the  judgments  to  remain  in  force  to  de- 
fraud him;  upon  which  the  defendant  demurred  generally • 
and  now  it  was  resolved  by  the  Court :  first,  that  this  gtoai 
pleading  of  assets  sufficient  to  satisfy  all  the  judgments  sod 
the  plaintiff,  was  good :  but  then,  secondly,  the  material  part 
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6r  never  both  sealed  and  delivered  by  the  plaintiff  (<»r  thii  di£ 
as  his  deed  ?  or  if  he  plead  payment  made  by  his  So  of  odier'pef- 

of  the  plea  ii  the  assets,  and  of  that  no  venue  is  laid  where  he 
hath  assets,  as  it  ought;  and  therefore  the  assets  is  not 
triable^  and  that  is  an  incurable  fault.  But  then,  thirdly,  it 
was  objected  that  the  plea  was  ill,  not  concluding  prout  patei 
per  recordutttf  of  the  first  judgment.  To  which  it  was  an- 
swered, that  the  fault  of  it  is  no  other  than  a  default  of  trial 
by  the  record,  which  is  passed  over  by  the  replication  which 
bath  admitted  all  the  judgments;  but  that  the  defendant 
bath  assets  ubra  to  satisfy  them,  which  is  no  more  than  the 
dmission  of  a  venue  for  trial  by  the  country,  which  is  slwajs 
cured  by  the  pleading  other  matter  over  to  be  tried,  which 
is  the  assets  here,  and  of  that  cur»  adv.  vttlt.  but  after  ruled 
h  accordingly.  Lev.  3  p.  311,  Knighton  ▼.  Morton,  -ex. 
3W.&M.  inB.R. 

l^ebt  upon  an  obligation  against  an  executor :  the  defend- 
ant pleaded  several  judgments  obtained  against  him,  upon 
several  obligations  made  by  the  testator,  and  that  he  had  not 
assets  ultra,  &c.  The  plaintiff  replied,  as  to  an  obligation 
of  200/.  that  it  was  upon  condition  to  pay  100/.  and  so  to 
all  the  others  severally ;  and  that  the  defendant  had  assets  to 
pay  the  plaintiff,  and  uUra  to  satisfy  the  said  lesser  sums, 
seil.  at  such  a  place.  The  defendant  rejoined,  that  he  had 
Bot  assets  ultra  to  satisfy  the  debts  and  judgment  in  his  plea* 
Upon  which  the  plaintiff  demurred  specially,  because  the 
rejoinder  did  not  directly  answer  the  replication,  but  am** 
biguously.  And  now  it  was  argued  by  Pemberton,  that  tlio 
defendant  ought  to  have  rejoined  only,  that  he  had  not  assets 
uUra  to  satisfy  the  said  lesser  sums,  and  not  to  make  the 
penalties  in  the  judgments  parcel  of  the  issue ;  for  if  he  had 
assets  ultra  the  lesser  sums,  he  ought  to  pay  the  plaintiff. 
To  which  it  was  answered,  and  resolved  by  the  whole  Court, 
that  the  rejoinder  was  good ;  for  the  penalties  are  legal  and 
due  debts  until  they  are  satisfied,  under  which  he  might 
defend  himself  against  other  actions ;  for  although  that  in 
equity  and  conscience  the  lesser  sums  were  only  due,  yet 

Z4 
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form.  Co.  lib.  testatof ;  neither  of  these  pleas  found  against  Iiini 
6ii.4,t.7jL4»  shall  cause  the  judgment  to  festen  upon  his  own 
Ex.  tt!  mt   goods :  so  if  he  denied  the  bond  or  bill,  where* 

trari^rawrted,  ^P^*^  *^  *"^*  ^  grounded,  to  be  the  testator*! 
s4iEL6,tt,9$,  deed.     For  in  all  these  cases  the  truth  beine  no* 

IS  Crf6DC001y  M  ^ 

was  descried  kuowu  to  him,  he  might  honestly  and  reasonabhr 
H.8,  the  record  conccive  it  to  be  as  he  did  plead.  But  what  if  he 
^1^  !dch  plead  fully  administered,  and  this  be  found  against 
tbe^jadgaicnt    ijyjj^  which  rested  in  his  own  knowledge  ?    Shall 

not  this  false  plea  expose  his  own  goods,  in  defect 
g(  his  testator's,  to  the  satisfaction  of  this  debt] 
^Oi  it  shall  not,  for  that  though  this  were  a  fake 
plea,  and  that  within  his  own  knowledge,  yet  was 
it  not  a  perpetual  bar ;  for  if  it  had  been  so  fouod 
as  was  pleaded,  yet  assets  coming  afier  to  the 
hand  of  the  executor,  the  plaintiff  should  thea 

perhaps  the  plaintiffs  in  them  will  not  accept  die  lesser  waaa 
in  satisfaction  of  the  judgments  without  suit  in  equity;  and 
if  they  would,  or  offer  to  accept  the  lesser  sums,  wad  Uie 
defendant  will  not  pay  them,  the  plaintiff  may  help  himsdf 
by  another  manner  of  pleading,  seiL  that  the  plaintiff  would, 
and  ofiered  to  accept  the  lesser  sums,  and  the  defendsot 
would  not  pay  them,  but  kept  the  judgments  on  foot  by 
fraud  and  covin  ;  and  so  upon  the  issue  of  fraud  and  covin, 
the  plaintiff  might  give  in  evidence  of  such  matter  that  diould 
serve  him  to  avoid  the  penalties ;  but  he  cannot  aid  himsdf 
by  such  general  manner  of  pleading,  as  it  is  in  this  case  at 
bar ;  for  which  judgment  was  given  for  the  defendant  per 
tout  le  Court,  sciL  Treby,  Nevil,  Powel,  and  Rookesby.  Bat 
then  it  was  prayed  by  the  plaintiff  that  he  might  replesd, 
which  was  granted  to  him  by  the  Court,  upon  condition  tbat 
the  defendant  might  also  replead  in  bar,  and  plead  more 
judgments,  if  he  had  any  to  plead,  but  not  otherwise.  Ler«5y 
36B,  Thompson  v.  Hunt,  Trin.  5  W.  &  M.  in  B.  R (C) 
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have  relief  and  satisfaction  ont  of  these  since  ac- 
crued assets  (a).     If  any  ajsk  how  assets  may  after 
come,  1  will  give  him  two  or  three  instances* 
First,  it  may  be  by  recovery  of  debts  before  with- 
holden,  or  of  damages  for  goods  taken  away,>  or 
by  Tolantary  payment  of  a  debt  not  before  due, 
for  that  the  time  of  payment  was  not  come.     Se- 
condly, if  the  testator,  having  a  lease  for  twenty 
years,  did  demise  the  same  to  J.  S.  for  the  whole 
term,  if  he  so  long  should  live ;  if  he  were  alive 
in  time  of  the  former  verdict,  but  now  is  dead, 
the  term  continuing;  this  is  now  assets,  which 
before  was  not,  whilst  it  was  but  a  possibility  of  a 
term.     Other  instances  might  be  given,  but  these  lib.  intr.  148, 
may  suffice.    If  the  executor  pleaded  that  the  tes-  thooghtiiejadg^ 
tator  stood  bound  in  such  a  statute,  or  that  there  nmlm\^(wa. 
W€»  such  a  judgment  against  him  of  debt  to  the  ^t^,t't^ 
King^,  beyond  the  satisfaction  whereof  the  goods  n^^'S!"" 
would  not  reach  (b) ;  this  is  in  effect  a  fully  ad-  on  deaarrer.  ' 
ministeredy  though  special,  and  not  general ;  and  There  •  ai|K  td 
the  law  b  alike  (as  I  take  it)  in  all  these  cases,  as  ^rXd'^Sj^ 
to  the  not  making  of  the  executor's  goods  liable. 
Bat  in  all  these  cases,  though  the  debt  shall  not 
be  adjudged  upon  the  executor's  own  goods,  yet 


(a)  But  if  an  executor  or  administrator  plead  payment,  or 
recovery  of  other  debts,  in  bar  to  an  action,  if  it  be  by 
covin,  it  flhaU  be  no  bar  to  a  just  debt.   8  Rep.  133,  Tumer**^ 

(6)  Where  an  executor  or  administrator  ought  in  pleading 
to  confess  the  debt,  but  that  they  have  not  assets,  except 
to  satisfy  debts  of  record.  9  Rep.  109,  Merial  Trethams 
Cd«.— (C.) 
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Ae  damages  shall,  in  default  of  the  testator^s 

goods  to  satisfy  them.   And  in  these  cases  it  is  not 

material  whether  the  judgment  passed  upon  trial 

or  demurrer.      Nay,  if   the  defendant  executor 

plead  no  plea,  but  confess  the  action  generally, 

Bat  be  mmj,  I  or  be  Condemned  by  non  sum  iq/brmatusi  the 

tod^ludtTtb^  judgment  is  the  same,  viz.  to  recover  the  debt  only 

^iS^it  Shen  ^^*  ^^  *^^  testator's  goods,  and  the  damages  of 

mora  «Mcto      the  cxccutor's  {Toods  in  default  of  the  testators* 

come   ho    toMl  ^ 

have  more.  Lib.  What  if  the  cxccutor  defcndioit  confess  that  be 
Trediam's  Cmc  havc  asscts  to  the  valuc  of  part  of  the  debt,  not  of 
pi^^edMferai  ^^  wholc P  There  for  so  much  as  is  cpofassed 
JSLl'^PUd^tiff'  *^^  plaintiflF  may  pray,  and  have  judgment prc- 
^  Th^'^'  sently  without  damages,  and  may  maintain  for 
QMde  for  per-  the  rcsiduc  of  the  debt,  that  the  defendimt  also 
coveoanu  per-  hath  asscts  for  the  rest,  and  so  go  to  trial ;  as  ap* 

il^itl^  P^'^s  ^Q*  ^y  tl^«  printed  book  of  entries,  aad 
rer  for  plaintiff  other  mauuscripts  which  I  have.    But  what  if  thia 

u  to  recover  *^ 

debt  &  damages  trial  pass  for  the  plaintiff?  Shall  he  then  have  an 
iiicr,  &c  Si  additional  judgment  for  damages  in  respect  of  the 
maiiibaf"Miit"'  former?  I  think  he  shall  have  costs,  which  com- 
li^i *hibJu  ^<>^ly  run  with  or  in  the  name  of  damages ;  but 
*^  dVbS"*  without  a  writ  to  inquire  of  damages,  none  being 
cat.  ipsias  def.  fouud  by  vcrdicts,  the  Court  doth  not  usually  ad- 
Co.LibJnu5k  judge  damages.  Yet  in  the  Book  of  Entries  1  find 
Tr«Iiiank  *°      6  s.  8  d.  damages  assessed  by  the  Court  upon  a 

confession  in  a  writ  of  rationab.  part,  honor,  agaiost 
executors,  and  this  hath  much  afiinity  with  an 
action  of  debt.  Yea,  in  the  very  action  of  debt 
where  the  jurors  for  miscarriage  after  their  de- 
parture from  the  bar  were  fined,  I  find  that  the 
plaintifi'  renouncing  the  assessment  of  damages 
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by  them  made»  and  praying  the  Court  to  assess  m.  qb  h.  6. 
the  same,  it  was  done  accordingly :  but  this  was  £!wt?3j9,^^ 
a  special  case. 

Whereas  we  before  showed  that  an  executor 
denying   his   executorship  shall,  if  it  be  found 
against  him,  pay  the  debt  of  his  own  goods  for 
his  false  plea;    this  thereabout  occurreth  to  be 
added,  viz.  that  that  is  only  where  the  immediate 
executorship  of  the  defendant  is  denied.     For  if 
B.  be  made  executor  by  A.j  and  B.  dying  makes  C 
his  executor ;  now  if  C.  be  sued  for  the  debt  of  A. 
as  executor  of  B.  executor  of  A.  and  he  denieth 
that  B.  was  executor  of  A.  which  by  consequence 
18  a  denial  of  his  being  now  executor  of  B.  yet  if 
Ihis  fall  out  in  trial  against  him,  he  shall  not  in  his 
own  goods  stand  liable  to  this  debt,  becase  it  is 
possible  that  he  might  not  know  to  whom  his  tes- 
tator was  executor.     So  if  A.  made  B.  C.  and  D.  See  ub.  lutr. 
his  executors,  and  E.  is  sued  as  executor  of  D.     ^' 
Ae    surviving  executor  of  A.    if  JE.  deny  that 
D.  his  testator  survived  B.  and  C  by  consequence 
whereof  he  denieth  the  truth,  viz.  that  the  execu- 
torship of  A.  is  devolved  to  him,  yet  shall  not  this, 
found  against  him,  charge  his  own  goods ;  for  he 
might  be  ignorant  of  this  point  in  fact,  viz.  whe- 
ther B.  C.  or  D.  lived  the  longest.     And  here  he 
denied  not  his  own  immediate  executorship,  but 
a  mediate  or  more  remote  executorship.     And  so, 
I  think  is  the  law,  where  C  being  sued  as  executor 
of  B.  executor  of  A.  he  pleads  that  A.  by  a  later 
testament  made  himself  executor,  which  is  found 
against  him ;  so  as  here  he  falsely  pleaded^  and 
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pretended  himself  to  be  the  immediate  executor 
of  J.  and  so  denied  the  mediate  executorship, 
viz.  of  jB.  to  A.  and  of  him  to  B.  Yet  gucere  of 
this ;  for  why  should  not  as  well  liis  false  making 
himself  an  executor  immediate  to  the  indebted 
testator  charge  his  own  goods,  as  well  as  his  false 
denying  of  that  executorship ;  since  both  pleas 
tend  to  the  overthrow  of  the  plaintiflf  *s  action,  and 
each  equally  rested  in  the  defendant's  knowledge? 
But  this  difference  is  between  them  apparent,  viz. 
that  the  denial  of  executorship,  if  true,  is  an  utter 
and  perpetual  bar  to  the  plaintiff,  as  against  him 
so  pleading ;  but  the  affirming  of  an  imndediate 
executorship,  where  he  was  sued  as  executor  me- 
diate, doth  not  so,  if  true,  but  directs  the  plaintiff 
to  a  better  writ  of  action,  viz.  against  him  as 
immediate  executor  to  the  indebted  tefstator. 

Whereas   we  have  before  touched   upon  the 

coniing  of  assets  futurely  to  executors,  I  think  it 

is  not  amiss  to  consider  a  little  the  form  and  frame 

usual  in  pleas  of  fully  administered,  which  thus 

Lib.  iDtr.  151.   Hin,  viz.  Quod  die  impctr.  Sfc.  plene  administfwM 

cmnia  bona  et  catalla  quct  fuerunt  prad^  S.  ter/q). 
mortis  suce,  et  nihil  hab.  de  bonis^  Sgc.  qvuB  fwT 
prced.  S.  temp,  mortis y  Sgc. 
7  H.  4. 99.  Thus  tying  his  denial  upon  the  things  which 

^•ii!^t^  "^^^^^  t^«  testator's  at  the  time  of  his  death,  witft 
witfwml^ay  ^^  *^^^  *^®  cxccutor  havc,  at  the  time  of  this  plea 
have  since  ac-  pleaded,  goods  which  were  not  the  testator's  at 

his  death,  but  since  accrued,  as  before  is  showed; 
or  perhaps  a  lease  for  years^  sold  by  the  testatof) 
upon  condition  to  be  void,  if  five  hundred  poiinds^ 


THE   OFFICE   OF   AN    EXECUTOR.  349 

Mild  at  such  a  day,  which  happening  aflef 
5stator's  death,  and  default  made,  the  term 
leth ;  or,  if  the  executor  by  a  writ  of  error 
}e  a  judgment  given  against  his  testator  for 
undred  pounds,  and  so  is  restored  thereunto ; 
ie  plaintiff  now  reply  generally,  that  he  hath 
;  which  were  the  testator's  at  the  time  of  his 
?  How  can  the  jury  so  find,  when  the  truth 
so?  Surely  this  case  is  not  common,  nor  Ub^imntstf, 
show  a  precedent  of  a  special  plea  therein,  mast  be  showed, 
n  reason  methinks  it  should  be  specially,  and  so  Br.  6«. ' 
enerally,  pleaded  and  set  forth  in  the  repli- 
1  (a).  And  in  case  where  one  sued  as  exe- 
,  denieth  that  he  was  ever  executor  or 
listered  as  executor,  I  find  sometimes  the 
nation  general,  that  he  did  administer,,  with- 
(howing  wherein  or  how ;  and  sometimes 
il,   showing  what  thing  was  administered. 

The  defendant  pleads,  fully  administered :  the  plaintiff 
,  tliat  he  had  assets:  the  jurors  find  assets  to  172/. 
ent  to  recover  the  whole  debt  of  200/.  and  costs  and 
e»  of  the  goods  of  the  testator,  if,  &c. ;  and  if  not, 
amages  of  his  own  goods.    8  Rep.  134,  Mary  Shipkys 

e>  the  plaintiff,  upon  this  bar,  might  have  prayed  jadg- 
presently,  for  thereby  he  confesseth  the  debt ;  but  he 
;  have  execution  till  the  defendant  have  goods  of  the 
ed.  Ibid,  and  see  1  Lev.  286;  3  Saimd.  214;  1  Sid« 
I  Keb.  606.  631.  ^QQ.  671 ;  1  VenU.  94. 
if  executors  plead  nothing  in  their  hands,  or  heir 
g  per  discentf  if  assets  found,  judgment  shall  be  for  the 
'  But  upon  plea,  nothing  per  ducent^  the  plaintiff  may 
isdgment  presently,  and  a  sdre  facias  when  sMets  da 
d.     8  Rep.  131  —134,  Mary  Shipley*^  Case, — (C.) 
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and  where  (a).  Here  note,  that  the  executes 
d^ndant  denying  (as  he  must)  two  things,  m« 
1.  that  he  ever  was  executor;  2.  that  he  evet 
administered  as  executor :  the  plaintiff,  in  his  re* 
plication,  is  tied  to  maintain  but  the  one  of  thenii 
as  the  truth  of  the  case  is  :  that  is,  if  in  tmth  die 
defendant  were  made  executor,  but  nevex  did  ad^ 
minister,,  now  it  must  be  replied,  that  be  was  made 
executor  at  such  a  place,  without  speaking  any 
thing  of  his  administering ;  on  the  other  side,  if 

{a)  When  a  man  dieth  intestate,  and  a  stranger  taketh  hii 
goods,  or  selleth  them,  in  this  case  it  maketh  him  execnfor 
of  hb  own  wrong,  althou^  the  pleading  be,  he  never  wst 
executor,  or  never  administered  as  executor. 

But  when  an  executor  is  made,  and  he  proveth  the  wiOi 
or  taketh  upon  him  the  charge  of  the  will,  and  administeretf)| 
in  this  case,  if  a  strainer  taketh  any  of  the  goods,  or  daimeA 
them  for  his  proper  goods,  and  useth  and  dispoaeth  of  tfictt 
aa  his  own  good%  that  doth  not,  in  construction  of  law,  m^ 
him  an  executor  of  his  own  wrong ;  because  there  is  an  ex- 
ecutor of  right,  whom  he  may  charge,  and  these  goodi^ 
which  are  taken  out  of  his  possession  after  he  hath  ad« 
ministered,  are  assets  in  his  hands.  But  although  theva  be 
an  executor  or  administrator,  yet  if  a  stranger  take  tfas 
goods,  and  claiming  to  be  executor  pay  debts  and  reoeivs 
debts,  or  pay  legacies,  and  intermeddle  as  executor ;  there^ 
for  such  express  administration  as  executor,  he  may  be 
charged  as  executor  of  his  own  wrong,  although  diere  be 
aaolher  executor  in  ri^t  And  when  a  stranger  takatk  the 
goods  before  the  rightful  executor  hath  taken  upon  him,  or 
proved  the  will,  in  this  case  he  may  be  charged  as  execulor 
of  his  own  wrong ;  for  the  rightful  executor  shall  not  be 
charged  but  with  the  goods  which  come  to  his  hands  ate 
he  hath  taken  upon  him  the  charge  of  the  will.  Coite'* 
5  Hep.  34,  Read's  Case.--(C.) 
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lie  did  administer,  but  was  not  made  executor,  AdpUottiMi 

then  only  the  administering  is  to  be  replied.     But  nmutrJioa.  th 

if  it  shall  be  found  that  the  defendant  had  admi-  lo'^T  iSl' i**** 

nistration  to  him  committed,  and  so  administered  ^^«»^  ▼•  c«fitf. 

by  virtue  thereof,  then  is  the  verdict  to  pass  for 

the  defendant,  for  this  is  no  administering  as  exe^ 

cutor ;  and  upon  a  general  denial  thereof,  this  Bfich.  is  &  u 

may  be  given  in  evidence,  as  the  Lord  Dyer  ro^     •   ^"    • 

ports  to  have  been  resolved.     But  if  the  plaintiff 

do  in  his  replication  maintain  both  the  points, 

shall  this  make  his  plea  double  ?     Methinks  it 

should ;  yet  I  iind  it  so  replied,  and  no  exception  Lib. int. sit,  h. 

taken  for  the  doubleness  («).     Trin.   17  BL  8.  Tr.srEHi. 

Rot  28. 

A  sole  woman  being  executor,  maketh  a  deed 
of  gift  of  the  testator's  goods  in  tru$t,  but  conti-* 
nneth  possession  of  them,  and  marrieth  J.  S.  who 
also  hath  possession  of  the  goods,  and  in  an  action 
of  debt  by  a  creditor  fully  administered  is  pleaded ; 
now  upon  evidence  the  verdict  shall  pass  for  the 
plamtiff ;  for  this  alienation,  being  fraudulent,  was 
void  to  all  creditors,  and  so  ^s  to  the  plaintiff  the 
g;€K>ds  continued  the  testator's,  and  so  assets  in  the 
defendant's  hands,  as  was  held  in  the  King's  Bench. 
If  fully  administered  be  pleaded  where  the  defen- 
dant hath  assets  for  part,  but  not  sufficient  for 
att,  and  so  it  is  found ;  yet  shall  not  judgment 


(a)  But  it  is  said,  in  case  of  an  executor,  though  the  plea 
be  multiplied,  or  double,  yet  good ;  for  one  may  answer  to 
every  thing  alleged  by  him.  si  &  22  Car.  2,  JefferyB  v. 
/)wf_(C.) 
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Yet  Finch.  46  be  given.  for  the  whole,  but  for  part  presently, 
held  the  ^oM.  with  a  further  award,  that  when  more  shall  come 
ffin^^*  to  the  executor's  hand,  the  plaintiff  shall  then 
eboQidbeoftbe  jj^ye  farther  judgment  for  the  rest:  so  as  Aat 

whole,  hot  ex-  11.  .       . 

ecotion  onij  for  false  plca  doth  him  no  prejudice^  but  makes  him 
Mire  A.  for  the  iu  as  good  State  (the  charges  of  trial  excepted)  u 
rctt  when  more  ^  j^^  y^^^  coufesscd  himself  to  havo  part.    And 


I  think  the  plaintiff,  upon  that  confession  of  par^ 
may  pray  the  like  judgment,  without  maintaimng 
that  the  defendant  hath  sufficient  for  the  rest ;  for 
if  that  be  not  true,  why  should  he  be  put  to  the 
See  Cole,  L  8,  charge  of  a  trial  by  jury  ?  Yea,  Sir  Edward  Coke, 
^•^^  at  the  bar,  Tr.  16  Eliz.  said,  that  where  folly 

administered  is  pleaded,  the  plaintiff  is  not  tied 
to  maintain  the  contrary,  but  may  presently  pray 
and  have  judgment  to  recover  it  when  assets  shall 
fiiturely  come  to  the  defendant's  hands:  which 
was  denied  by  some.  But  truly  methinks  the 
law  should  be  as  he  said,  as  well  as  in  the  former 
case,  where  for  the  part  which  the  defendant  had 
not  assets  to  pay,  it  was  done,  upon  verdict  so 
finding.  But  there,  as  I  conceive,  it  was  not  a 
present  judgment,  but  an  award  that  he  should 
have  judgment  futurely  ;  so  as  after,  when  asaeti 
come  to  the  defendant's  hands,  the  plaintiff  muit 
have  a  scire  facias  against  the  defendant,  to  show 
cause,  not  why  he  should  not  have  execution,  bat 
why  he  should  not  have  judgment,  as  I  take  it: 
yea,  where  it  is  found  for  the  defendant  that  he 
hath  fully  administered,  yet  was  it  held  by  all  the 
justices,  33  H,  6.  23,  24,  and  by  Prisot,  34  H.  6, 
24,  that  when  assets  after  come  to  his  hands  the 
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plaintiff  shall  have  a  scire  facias  to  have  satis- 
faction out  of  them;  but  that  Markham,  Yelver- 
ton  and  Fortescue,  were  of  contrary  opinion,  and 
10  was  the  whole  Court,  4  H.  6,  f.  4.  And  it 
itands  with  great  reason,  that  where,  upon  a  ver- 
iict  fully  found  against  the  plaintiff,  judgment  is 
^ven  quod  nihil  capiat  per  breve,  there  he  cannot  Soi9H.6«f.sr. 
iave  any  writ  to  execute  the  judgment  for  him,  see  jadgmeot 
iHit  is  put  to  a  new  action  of  debt :  yet  where  it  s^T^Edl^V!?. 
is  found  that  the  defendant  hath  assets  for  part  of 
[he  debt,  but  not  sufficient  for  the  whole,  there 
t  is  very  congruous  that  the  plaintiff  have  pre- 
lently  judgment  for  part,  and  after,  when  more 
tometh,  then  by  scire  facias  against  the  defendant 
obtain  judgment  and  execution  for  the  rest :  for 
lere  both  verdict  and  judgment  were  for  the 
plaintiff  against  the  defendant,  whose  plea,  that 
le  hiid  no  goods,  was  false,  and  so  found  by  the 
ury.  And  this  difference  was  strongly  avowed 
>j  Serjeant  Henden,  Mich.  33,  34  Eliz.  and  after 
ipproved  by  Fenner,  Just.  36  Eliz.  none  contra- 
lictiag  it :  yet  a  book  was  cited,  that  the  plaintiff 
ecovering  so  much  as  was  found  in  the  executor's 
landsi  he  should  be  amerced  for  this  residue;  ThUitH.6, 
irl^>cli  Popham,  chief  justice,  denied  to  be  law, 

Zdeo  Cofis.  est,  quod  prad.  les  plaintiffs  nihil 
tapiant  per  breve  suuin  prced.  sed  sint  in  nCa  pro 
Mso  clamore  suo  inde,  et  prad.  les  def  eant  inde 
me  die,  Sgc.  Co.  lib.  intr.  151,  b.  There  was  a 
rerdict  for  ihe  defendants  executors  of  an  exe- 
rijrftrixy  quod  non  habuer.  bona,  8gc. 


A    A 
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CHAP.   XVL 

where  judgment  shall  be  agaikst  tab  ex- 
ectjtor's  own  goods,  though  no  plea  of 
the  defendant,  nor  vastation  do  so  oc- 
CASION;  AND  OF  THE  SEVERAL  MANNERS  Ot 
JUDGMENT   IN    SEVERAL   CASES. 

HOW  by  wasting,  called  by  us  commonly  a  &• 
vastavitj  an  executor  may  draw  down  the  execu: 
tion  upon  his  own  goods,  bath  formerly  b^ 
handled  and  discoursed  of ;  as  also  what  kiod  ^ 
pleas  do  make  the  executor's  own  goods  liable  to 
the  debt,  and  what  not  Now  let  us  see  wher^ 
without  mis-administering  or  mis-pleading,  yet  titt 
nature  of  the  action  shall  lay  the  whole  debt  iV 
thing  recovered  upon  the  executor's  own  goods  (i). 

(a)  Assumpsit,  and  plaintiff  declared  that  one  J.  S,  defiiei 
a  legacy  to  the  plaintifF,  and  made  the  defendant  execulor; 
and  the  plaintiff  intending  to  sue  him  for  it,  he^  id  coosidem' 
tion  of  forbearance,  promised  the  plaintiff  to  pay  him..  T^ 
defendant  pleaded  several  bonds  and  judgments,  and  thlAli^ 
had  not  assets  itbra ;  whereupon  the  plaintiff  demurred,  aoi 
h<|d  judgment  without  argument;  for  the  assets  is  aolinik 
terialj  if  he  had  any  or  noae,  being  charged  upon  bil^oiiiP 
promise,  in  consideration  of  forbearance;  and  forbfvr^ijM 
of  suit  for  a  legacy  b  sufficient  consideration,     s  I«f^9p 
Davis  V.  Reyner.  ,  ^^ 

He  who  maketh  a  promise  to  another,  that  if  he  yifk 
forbear  to  sue  one,  if  he  do  not  pay»  he  who  promiselh 


THE   OFFIC£   OF   AN    EXECUTOR*  355 

And  this  we  shall  find  in  some  few  cases,  l  •  Where  for  rent  behind 

,    /.  ,  ,  1  1     1  •     5    "ii^ce  tetUtor's 

an  executor  is  sued  for  rent  accrued  and  behind  deaib. 


will  pay  the  money,  shall  be  generally  charged  upon  his  own 
promise.  So  when  one  is  executor,  and  maketh  such  a  pro* 
mise^  the  debt  is  due  by  him  in  right  of  his  executorship^ 
and  the  promise  is  made  in  his  own  right,  and  therefore  he 
shall  be  charged  in  an  action  brought  upon  his  assumpsit 
generally ;  yet  that  money  shall  be  allowed  him  in  part  of 
his  aeoount  as  executor.  Co.  9  Rep.  94,  William  Bane's 
Case* 

Assumpsit,  that  whereas  Saunders  was  indebted  to  divers 
persoosy  and  the  plaintiff  bound  for  him,  and  forced  to  pay 
them  :  the  defendant,  executor  of  Saunders,  in  consideration 
that  the  plaintiff  would  forbear  to  sue  him  for  the  money, 
promised  to  pay  him.  Afler  verdict  for  the  plaintiff,  upon 
fioii  mtnmpnij  it  was  moved  in  arrest  of  judgment,  that  here 
is  po  consideration,  for  it  doth  not  appear  that  Saunders  had 
promised,  or  was  obliged  to  save  him  harmless ;  and  Boriei^ 
and  ThirCs  Case^  Yelv.  40 ;  and  Smith  and  Johns  Case, 
OAren,  133,  were  cited.  But  per  Cur,  it  was  equity  tliat 
Saunders  should  save  the  plaintiff  harmless,  and  suit  in  equity 
is  a  suit;  or  perhaps  he  might  be  charged  per  plegOs  ao 
quietandis ;  and  therefore  they  held  the  consideration  good, 
and  gave  judgment  for  the  plaintiff,  nisi  causoy  die  Luna 
prax*  &c.    Lev,  1  p.  71,  Scot  v.  Stephenson* 

Error  of  a  judgment  in  assumpsit  against  the  defendant,  an 
exedator,  where  the  plaintiff  declared,  that  whereas  the  tes- 
tatcAr  was  indebted  to  him,  the  defendant  assumed  that  in 
GOBsUeradon  the  plaintiff  had  at  the  request  of  the  defendant 
wdtbvUteA  with  biro,  upon  which  he  was  so  much  in  arrear : 
tte  ^defendant  then  promised  to  pay  it :  the  plaintiff  there 
bd  jodgmtat  de  propriis  bonis  of  the  executor,  and  assigned 
it  Ar  error  ^  but  resolved  it  to  be  no  error ;  for  the  plaintiff 
wto  imi  bound  to  account  with  the  executor,  and  he  did  it 
at  the  request  of  the  executor.  And  by  Hale,  although  that 
a  Uure^  ^account  will  not  bmd  an  executor  to  pay  de  bonis 
proprHty  yet  a  promise  upon  consideration  of  forbeitfrance 
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after  his  .testator  s  death,  upon  a  lease.  »£»r,jiemiil 
made  to  the  testator,  and  by  him  left  to.hv^r  ^Vf^ 
cutor;  here  it  shall  be  adjudged  and  levied  -^j^pcKf 
his  own  goods ;  for  that  so  much  of  ^e  pini^fit$,^ 
the  rent  amounted  to  shall  be  accounted  |Hfi;,ibij| 
own  goodsi  and  not  his  testator  s ;  thereforji  he  jlf 

deUnet.  wherc  in  other  cases  he  is  not,  but  in  tjbe  ii(^i^ 

only,  being  sued  as  executor.  So  if  any.jtbutg 
delivered  to,  or  detained  by  his  testator,  comq^ 
his  hands,  and  he  still  detains  the  same  after  (k^ 
demand,  and  be  thereupon  sued  in  an  action  (^ 
detinue  ;  for  this  is  his  own  act  (a).  Nor  ip  ,tib^ 
case  need  he  to  be  named  as  executor,  for  he  shall 
not  answer  damages  for  his  testator^s  detaining. 
So  if  he  assume  to  pay  out  of  his  testator's  iassets, 
and  be  sued  upon  this  assumpsit,  and  which  d^ 
is  to  be  recovered  in  damages,  and  that  out  pf 

would;  and  the  case  here  is  all  one;  for  it  ought  to  be' in- 
tended that  an  express  request  was  made  to  account,  ttJ 
upon  that  an  express  promise  to  pay,  otherwise  the  evideM 
would  not  maintain  the  declaration,  upon  which  the'jtt^ 
ment  was  affirmed  per  tout  ie  Court,  Lev.  2  p.  123,  Hanei 
V.  Sm//A.— (C.) 

(a)  If  I  deliver  goods  to  one  who  is  indebted  to  me^aid 
he  dies,  against  his  executors  I  may  have  a  writ  foe  thi 
goods,  mid,  for  the  debt ;  because  that  the  writ  is  agaiml# 
executor  for  the  debt  in  the  detinetp  and  for  the  detinue,  iM 
in  the  deiinet ;  and  therefore  the  writ  well  warrants  die  OM^ 
to  declare  partly  for  debt  and  partly  for  detinue ;.  bot.padl 
action  he  could  not  have  had  against  the  testatoi^  ibeCHMl 
against  him  in  debt  tlie  writ  ought  to  have  been..in.lhe/M!^ 
etdetinet.    Touch,  of  Erec.  40.— ^C.)  ,  ,v     ^0% 
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fe  totectttoir  8  owti  goods ;  yet  'is  this  action,  "and 

6    assutnptioB  which    is   the  ground  thereof, 

tinded  in  the  executorship,  fand  his  having  as- 

t#V*ft>r  if  either  he  had  not  been  executor,  or  if 

'had  not  assets  at  the  time  of  the  pronlise,  it  had  •'>  ^^anc.  r.  ii«. 

eii  nudum  pactum,  and  would  not  have  bound  woii'.cas«.*''' 

toj  nor  given  good  cause  of  suit  (a).     Nay,  to  ^  i,  ',J^  ^***' 

'  ^fiatrther,  in  the  case  of  assumption  by  the  testa- 

-'y  and  suit  against  the  executor  thereupon.  We 

d  the  judgment  in  Mr.  Plowden's  Commentary 

^eb  against  the  executor  generally,  as  if  he  had 

t  been  an  executor,  not  fixing  it  upon  the  tes- 

or's  goods ;   yet  there  the  very  debt  itself  is 


•  I 


^)  If  an  executor  promise  to  pay  a  debt  of  the  testator's, 
i/haye  no  assets  ia  his  hands  at  time  of  the  promise,  and 
tiere  be  no  debt,  he  may  give  the  same  in  evidence,  and 
bably  have  thereby  remedy  against  his  promise.  Coke's 
;ep.  94,  William  Banes  Case- 

Li|d  DOW  no  action  against  an  executor,  to  charge  him  on 
>ecial  promise,  to  answer  damages  out  of  his  own  estate, 
SSB  a  note  thereof  be  in  writing,  signed  by  the  party,  or 
le  by  him  authorized.     29  Car.  a,  s.  4(i>*-(C.) 

.VI 

1)  The  statute  which  makes  him  liable  to  an  action  on  a 
Vbtkk  promise  does  not  dispense  with  the  necessity  of  his 
iog'  also  received  assets.  Rann  v.  Hughes^  7  T.  R.  350,  n. ; 
'wbt  5  T.  R.  6.  Nor  can  he  be  charged  personally  on  an 
o/itht  stated,  or  for  moiiies  lent,  or  had  and  received  as 
kt;  Rose  and  ux,  v.  BovXer^  1  H.  B.  108.  But  if  there 
%Mijr  consideration,  as  of  forbearance,  il  is  sufficient  to 
r||e  him  personany ;  or  if  he  take  th6  debt  upon  himslelf, 
(y-gfvbg  a  security.  Chifis  v.  Monins,  *i  Brod.  &  Bing'* 
;  Yehr.  10 ;  1  T.  R.  691 ;  7  T.  R.  453.— (E.) 
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hlcluded  in  the  daiuf^es.    But  oontrarily  iwiftt 
after  in  the  seventh  year  of  the  latenKing,  fiis. 
jadg;ment  given,  that  as  well  the  damageir  ag^ 
costs  should  be  levied  of  the  testator^  ^cKfd%fdf 
so  much  in  value  of  them  were  in  (he  deft^idmliiB 
haods;  and  if  not,  then  were  costs  onlyf.pf  tb 
goods  of  the  executor*    And  this  suiely  A.tke 
Tighter  and  more  just  way ;  for  there  is  noMUfKi 
that  upon  a  promise,  more  than  upon  abond,  the 
law  -should  cast  the  whole  debt  upon  the  hack 
end  estate  of  the  executor.    But  perhaps  the  tup 
judgments  may  be  reconeiled  thus :  the  latte  was 
given  upon  a  verdict,  non  assumpsit  being^  the 
issue,  and   there  the  jury  assessed  damages  jp 
certain,  viz.  523/.  with  the  costs ;  so  as  hefe  tlie 
judgment  was  complete  and  full,  viz*  to  recoter 
the  said  sum :  but  in  the  other  case  the  judgment 
was  had  upon  a  demurrer,  so  that  the  damages 
not  being  known,  it  was  generally,  that  the  plain- 
tiff  should  recover  his  damages  against  the  de- 
fendant, sed  quia  nescitur  qua  damna^  &c. ;  becaiise 
it  appeareth  not  to  the  court  what .  the  damsgcs 
were :  therefore  a  writ  was  awarded  to  inquire  of 
damages,  upon  the  return  whereof  executed,  the 
judgment  was  fully  and  completely  to  be  given 
of  a  sum  in  certain;  which  second  judgment  it 
appears  not  by  the  book  in  what  manner  it  ms 
entered,  and  therefore  might  perhaps  be  Aen 
Tr.5oEi«.       agreeable  with  the  other.     And  that  the  said'fifst 
Com.' Ban.'      judgment,  before  damages  inquired  of,  ,13  pQt  a 

plenary  and  full  judgment,  but  an  award  of, Judg- 
ment hath  been  divers  times  resolved ;  and  tlMt 
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dierefofe  any  defect  and  insufficiency  in  tbe  de- 

claratidn^may  be  showed  time  enough  after  the 

fiifist,  and  bef6re  the  second  judgment.     Yea,  if 

&e  '  plaintiff  die   before  the  second  judgment, 

thbtigh  after  th«  first  (a);  the  action  falleth  to  the 

gltound :  so  if  the  defendant  die :  otherwise  of 

dliath  after  full  judgment.     But  this  notwith- 

ttamdingy  and  howsoever  there  were  done  upon 

tbe  Mcond  judgment,  methinks  it  were  righter 

kikd  fitter  that  the  damages  should  be  h^  and 

liiTied  out  of  the  testator's  goods,  for  whom  and 

m  whose  right  the  executor  is  sued. 

'''Another  case  there  is,  wherein  the  judirment  For  breach  of 

,  .  ,  ,  ,  corenanl  since 

iiuat  be,  as  it  seems,  against  tbe  executor  s  own  the  testator's 
^iftodSy  viz.  in  an  action  of  covenant  for  a  breach  ^^*^' 
of  covenant  since  the  testator's  death  (i) :  for  so 

ik,\mi: — :« . ■      ,      ,  , 

'  (d)  Bat  see  8  &  9  W.  3,  c.  10,  in  what  cases  actions  shall 
IMS  abate. 

(b)  Covenant  against  an  executor,  upon  the  covenant  of 
the  testator^  to  teach  an  apprentice  his  trade;  and  after 
Wrdtct  for  the  plaintiff,  it  was  moved  in  an  arrest  of  the 
Jodgmenty  that  this  covenant  was  personal  to  the  testator, 
and  did  not  oblige  the  executors,  but  only  obliged  the 
ikmateTf  during  his  life,  to  teach  the  apprentice:  but  per  Cur. 
k  .obliged  the  executors  also,  and  thej  ought  to  see  the  ap- 
prentice taught  his  trade ;  and  if  they  be  not  of  the  trade, 
tbey  ought  to  assign  him  to  another  that  is  of  the  trade,  so 
that  he  may  be  taught  according  to  the  covenant.  And 
<)aj|gmeat  was  given  for  the  plaintiflr.    Lev.  i  p.  177,  Walker 

- —   a.  -  -  -  ^ ^ .  -    ^ 

'^i)  The  case  of  Walker  v.  HtJ/,  1  Lev.  177,  is  denied  to 
tttew'iii  ifae  case  of  Baxter  v.  BurfieU.    2  Stra.  1266,  1267. 
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wa«  it  liek]  both  by  all  the  judges  of  the  Comnoa 
Pleas,  except  the  Lord  Dyer,  and  by  the  prothone- 
tarics,  m  the  late  Queen  ft  time ;  where  the  case 
u;a3.  of  a  house  upo^  the  lease  negligently  byrned 
in  tlie  executor's  time,  for  which  dam^igeg  pojf 
were  to  be  recovered.  And  sometimes  where  the 
executor  himself  is  to  bear  the  burthen,  I- find 
the  judgment  entered,  that  the  sum  recovered 
Lib.  im  3S9,  a.  jshall  be  levied  of  the  lands  and  goods  of  the 

&  b.  de  territ  et  ^       .   v  '  - 

cataiiit,&c.      executor  (a> 


(a)  There  is  a  rule,  that  if  debt  be  recovered  againut  ex* 
ecutorb  who  have  nothing  more  than  the  debt  recovered^  and 
before  executors  they  are  impleaded  by  another,  ai^  sufers 
recovery  and  execution  thereupon,  they  shall  be  charg^  rf 
their  own  proper  goods  to  the  first  plaintiff;  for  that  tbiej 
might  have  pleaded  the  first  recovery;  for  the  judgment  id 
that  case  is,  qiiod  quer,  recuperet  debitum  de  bonis  testatork 
&c.    So  the  goods  are  charged  thereby,  &c.    Dyer^  80i 

pl.  53- 

Error  of  a  judgment  in  debt,  upon  a  judgment  .in  the 

Common  Picas,  where  the  plainti^  declared  in  the  .debet  aui 

deiiatt  against  an  executor,  and  declared  of  a  devtuiaviif  and 

liad  judgment  de  bonis  propriisy  and  the  judgment  affirmed  io 

Banco  Regis;  and  in  other  like  cases  hath  been  the  l&e 

judgment.     But  between  Ent.  and  Withers^  Mich.  39  Car.  t, 

B.  R.  in  debt  upon  an  obligation,  and  count  of  devas^ax'i 

against  an  executor  in  the  debet  and  detinet^  it  was  ruled  by 

judgment  for  the  defendant ;  for  the  Court  would  opt  alldV 

the  action  over  which  had  been  before ;  acU.  in  debt  upon 

judgment ;  and  so  held  the  Court  before,  in  the  time  o£  I{ak| 

in  the  case  of  one  Horseif  and  Daniel,     Lev.  1  p.  147.  C^rj 

V.  Thinne. 

Scire  Jadas  against  executors,  ynxih  Jieri  Jacias  for  to  1^ 

the  debt  and  damages  of  the  goods  of  the  testator, .  n  toiifi 

&c. ;  et  si  non,  tunc  damages  of  his  own  proper  goods ;  the 


f   :  !■ 


.  .^wlgment  (beaded  ^i;)5,Qpo A,oi»,a,n«t§<p»^»ble 

t 

lerilF  returned,  that  the  executor  had  not  goods  to  satisfy 
k^  debt,  but  that  he  had  levied  the  damages  of  the  goods  cff 
MB  testator;  upon  which  isAued  another  ^/fari  /aciai:^  sur- 
i^ing  th4t  the  defendant  had  wasted  the  gqods  «f  ,|h^  tea- 
^r ;  upon  which  the  sheriff  returned,  that  he  had  wasted 
1^  goods;  and  thb  was  traversed  and  tried,  and  a  verdict 
}it  the  plaintiff:  and  upon  motion  in  arrest  of  judgment,  it 
-BM  Staid  per  tot.  Cur* ;  for  the  return  upon  the* writ  was  ill, 
>r  the  goods  of  the  testator  ought  to  be  charged  with  the 
ebt,  and  not  with  the  damages,  if  they  were  not  sufficient  to 
itiafy  both,  but  the  damages  are  to  be  levied  of  the  goods  of 
ie  executor,  for  the  delay ;  and  although  that  the  trial  and 
sinfict  be  upon  the  return  of  the  second  writ,  and  the  ^thi 
Imitted  good  and  accepted  by  the  pTaintiff,  and'h  is  for  the 
ivantage  of  the  defendant  to  have  his  costs  levied  of  thfe 
Dods  of  the  testator;  yet  all  the  proceeding  on  the  seoond 
lit  being  founded  upon  the  return  of  the  first,  whtcb  is  ill, 
9  is  ill ;  and  by  the  whole  Court  the  judgment  was  stayed. 

«cv.  1  p.  7,  Heme  v. . 

Debt  against  an  executor,  who  pleaded  a  judgmetft,  lind 
iat  he  had  not  any  goods  except  what  are  ndc  suflltcfettt  to 
itisfy  the  judgment ;  upon  which  the  plaintiff  demurred, 
ipecially  because  he  did  not  show  what  value  the  goods  are 
Uch  he  hath ;  and  now  Jones  argued  that  it  is  ill  in  sifb- 
ance ;  for  that  upon  general  demurrer,  as  Tresham^s  Cwte 
*  (Co.  9) ;  and  if  it  be  no  other  than  form;  as  Moore  and 
\ndrevfs  Case  is  (Hob.  133) ;  yet  being  specially  demurced 
D,  is  ill.  Cur, :  it  is  no  other  than  form.  Co.  £nt«  146. 
48^  149-  15^*  '^269.  617,  B.  But  being  specially  demurred 
Hy'ia  lU.  Lev.  1  p.  132,  Davies  v.  Davits.  All  the  pleas  in 
bke> Entries  here  cited  are  non  habet,  &e. ;  bonaet  cataUcy 
€•;  pneterquam  bona  et  cataUa^  qua  non  aitinguni  ad  va* 
itfiam  prad.  3,000/.  of  to  that  e^t,  not  mentioiimg  any 
^'in  dieir  hands.— (C.) 
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was  adjudged  a  devastavit;  for  the  admuustmtor 
should  uot  have  suffered  so  much  interest  lo  l)eia 
arrear.     i  Lev.  30. 
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CHAP.  XVII. 

■  1 

OF   WOMEN-COVEET  EXECUTORS,^ 

■  *  I , 

THERE  being  two  kind  of  perscms  who  liaT>e 
some  disability  upon  them,  viz.  feme-coverts  or 
married  women,  and  infants,  touching  whom  we 
find  in  many  places  question  and  debate  i^  oar 
books,  we  will  consider  of  them  by  tbemselvefii  <|r 
apart  from  others ;  yet  not  joining  them  together 
neither,  but  each  by  himself  separately. 

First,  therefore,  of  feme-coverts,  touching  whom 
we  will  consider  these  three  things ; 

First,  whether  they  may  make  wills  and  ex- 
ecutors with  or  without  their  husbands  assent; 
and  how,  whereof,  and  in  what  cases  (1). 

(1)  Where  there  has  been  a  stipulation,  by  marriage  ifll- 
tlement  or  otherwise,  that  the  wife  shall  have  the  powirif 
disposing  or  alienating  either  personal  or  teal  property,  dw 
testamentary  power  b  included,  and  it  extends  to  all  •6' 
cumulations  arising  therefrom.    4  Bac.  Abr.  1144;  Str,  ^i; 
Br.  Ch.  R.  8 ;  1  Yes.  jun. 46 ;  aVem.5.35;  Pr. 0^44. 35$. 
So  when  property  is  given  in  trust  for  die  sole  and  separate 
use  of  a  feme^overt,  the  power  of  testamentary  diapositfan 
is  incident  thereto.    3  Br.  Ch.  8 ;  a  Yes.  jun.  46.    TSimj 
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kfe6tidly,  wh^er  thef  may  be  made  efxecutors 
bout  dieir  husband's  assent^  or  bow  ^ their  bud^ 
ids  may  hinder  it. 

1  appointment  must,  however,  be  proved  as  a  testamentary 
1  Burr*  431 ;  Doug.  707 ;  fi  P.  Wms,  674 ;  3  Vet.  75. 
•  And  it  seems  that  she  shall  have  it  independently, 
ther  trustees  irere  appointed  or  not,  although  this  was 
tieriy  made  a  distinction.  1  Fonbl.  87.  98 ;  1  P.  Wms. 
;  2  Id,  79.  316 ;  1  Vern.  261  ;  3  Id.  659 ;  3  Ves.  453 ; 
tk.  399.  But  in  general,  in  equity,  a  settlement  made 
>re  marriage,  in  consideration  of  the  wift's  portion,  vests 
ber  interests  in  the  husband  (3  Bac.  Abr.  65 ;  Doct.  & 
i^  1,  c.  7);  and  he  has  an  immediate  interest  in  legacies 
Ml«  Rq>.  134 ;  Com.  Dig.  Bar.  &  Fern.  £.  3),  though 
fft^fMy  reduced  into  possession  during  her  lifetime,  and 
;  whether  there  was  any  agreement  to  that  effect  or  not. 
.  ^ms.  ioo,  n.  D;  3  Vern.  503 ;  Pre.  Ch.  63.  413;  Ca. 
^.  ^alb.  168.  But  it  seems  such  settlement  should  be 
Meusive  with  the  wife's  portion,  or  it  will  only  vest  her 
ttels  in  him  pro  tatUo.  If  her  fortune  be  in  the  Court  of 
licery,  to  enforce  a  settlement  or  otiierwise,  and  she  die, 
shall  have  it  absolutely ;  or  if  he  die,  his  representatives 
i  it,  subject  to  the  same  equity  as  he  himself  would  have 
[1,'ftiid  there  being  issue  or  not  of  such  marriage,  makes 
Itiii^rence.  Pre.  Ch.  418;  Ambl.  503;  1  Fonbl.  89. 
lity  considers  mortgage-money  only  as  a  chose  in  action, 
there  is  no  distinction  whether  it  be  in  fee  or  for  a  term ; 
lie  fee  of  the  mortgaged  lands  is  in  the  wife,  she  is  but  a 
I' trustee  thereof,  for  the  benefit  of  those  entitled  to  the 
t  Harg.  Co.  Litt.  351,  n.  1 ;  3  Atk.  307 ;  1  P.  Wms.  458. 
o'  gifts,  which  in  their  nature  can  only  be  the  separate 
of  the  wife,  as  Jewdk.  1  Fonbl.  98 ;  3  Atk.  393. 
o  private  gifls  of  the  husband,  to  the  separate  use  of  the 
r(3  P.  Wms.  347);  but  not  against  die  claims  of  creditors. 
tk.  73.  But  if  she  deposit  savings  in  the  hands  of 
bgtrs,  or  receire  a  note  of  hand  from  one,  it  i^all  be 
k  as  part  of  her  husband's  estate.  Banb.  188 ;  3  Atk. 
;  1  Ves.  289.    Where  the  wife  has  a  separate  interest 
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'  Thirdly,  what  acts  in  execution   of  thst  ta- 
'  e'cutorship  they  may  do  without  their  husbtndu, 
or  their  husbands  without  them. 


during  coyerture,  if  ihe  suffer  her  husband  to  receive  aal 

dnpote  thereof,  his  representatives  shall  not  be  atecountaMt 

to  her- fbf 'more  than  one  year,  unless  he  received  it  tnier 

any  agreement  to  that  eSect.    &  P.  Wins.  82. 340 ;  3  Ifk^SB; 

a  Ves.  190.    But  she  will  be  entitled  to  all  arreans,  if  she.de 

living  apart  from  him.    3  Atk.  695 ;  1  Ves.  298.     She  wiD 

be  entitled  also  to  a  legacy  from  him,  for  the  gift  only  tdw 

efeot  by  his  death,  when  her  capacity  nsvives*  Co.  litt;  ilk'' 

The  wife  is  also  entitled,  over  and  above  her  joiotfM'di 

dover,  to  certain  chattels,  such  as  her  bed,  nefifssmriiaf^ 

parel,  and  personal  ornaments,  consistent  with  the  r^qk  ^ 

station  of  her  husband.    These  are  called  bona  jMrapkenalk^ 

I  Roll.  Abr.  911 ;  11  Vin.  Abr.  179 ;  Swinb.  p.  6,  t.  fi  CrU 

Car.  343;  3  Leon.  166;  Jon.  332;  Moore,  313*  >:Thi  ei^ 

tent  of  this  claim  is  always  in  the  discretion  of  the  Qourti'aBi 

is  only  admitted  in  case  of  their  being  sufficient  assets  for  fb^ 

payment  of  debts  (2  P.  Wms.  738 ;  2  Id.  544 ;  3  Br.  P.  C. 

187;  2  Atk.  104;  3  Id.  369;  Moore,  216),  and  at  the  time 

of  his  death.    In  London,  by  the  custom,  she  can  only  retiio 

some,  and  not  the  whole  of  such  goods.    11  Vin.  Abr.  180; 

Nels.  Ch.  R.  179.     They  shall,  however,  be  prefehredl  to 

legacies  (2  P.  Wms.  80,  n.  1 ;  3  Atk.  369 ;  2  Ves.  7)i  aad 

over  against  creditors  she  may  retain  her  necessary  wetaiaf 

apparel.    2  Roll.  Abr.  911.    This  right  extends  only  to  siidi 

as  are  in  her  possession  at  the  time  of  his  death ;  for  if  w 

win,  he  may  dispose  of  any  such  fai  his  lifetime.    If  hd  o6l]f 

pledge  them,  and  there  is  a  sufficiency  of  assets,  she  MSH  hi 

entitled  to  have  them  redeemed.    3  Atk.  395.    But  it  ileeiii 

he  cannot  alienate  them  from  her  by  will  (3  Atk.  394) ;  ab^ 

if  he  give  them  to  her  by  will  for  lifb,  and  afterwards  &ktt 

she  may  elect  to  take  them  absolutely  as  paraphernalia  \  bbt 

if  she  do  not  so  elect,  her  'executor  cannot  demand  tfni 

(2  Vem.  246);  and  she  may  exclude  her  right  altogether  Vy 

her  marriage  articles.    3  Bac.  Abr.  66 ;  2  Vem.  49. 83. J^.) 
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A  woman  fioarried,  or  feme-covert^  we  know  is 
b.pMesiaie  viri^  cui  in  vita  cantradkere  twn  sect.  i. 
testj  as  saith  the  writ  given  by  the  law  to  the 
Ce  for  recovery  of  her  land  after  her  husband's 
ath)  being  alienated  by  him      Therefore  it  is 
^  judges^  when  a  woman  is  to  acknowledge  a 
fine  of  any  land,  do  examine  her  apart  from  her  SoU  et  secrete 
isfoand,   to   know  whether  she   be  willing,  or 
me  t6  do  it  by  the  compulsion  of  her  husband  :. 
\ia  therefore  hard  for  her  to  have  freedom  of 
Jl,  and  consequently  freedom  to  make  a  will, 
^ides,  all  her  moveables,  or  goods  personal, 
Wch  she  had  at  the  time  of  her  marriage,  other- 
l^e  than  as  executrix  or  administratrix,  are  by 
p  law  totally  devested  out  of  her,  and  settled  in  Debts  except, 
e  husband  as  fully  ipso  facto  upon  the  very  properly  goods. 
arriage,  as  any  other  that  were  his   own  he- 
re (/2).     Of  these  therefore  she  can   make  no 
> 

(a)  The  Spiritual  Courts  have  the  probate  of  wills ;  but  a 
D^cQvert  canaot  make  a  will :  if  she  disposeth  of  aay 
ing;  by  her  husband's  consent,  the  property  of  what  she 

disposeth  passe th  from  him  to  her  legatee,  and  it  it  the 
H  of  the  husband.  If  the  goods  were  given  into  another's 
l^ids  in  trust  for  the  wife,  still  her  will  is  but  a  declaration 
[the  trust,  and  not  a  will  properly  so  called*  But  of  things 
I  action,  and  things  that  a  feme-covert  hath  as  executrix, 
le  tfnay  make  a  will  by  her  husband's  consent ;  and  such  a 
iQ  ,betng:  properly  a  will  in  law,  ought  to  be  proved  in  the 
Mijtual  court.     Mod.  Rep.  212,  Anon. 

A  married  woman  cannot  make  her  testament  of  any 
•nors,  lands,  tenements,  or  hereditaments,  by  the  statute 
r  ^  H.  8 ;  neither  can  she  make  a  testament  of  goods  or 
^yttiels  without  her  husband's  licence,  except  she  be  a  queen 
h  enopreai,  or  that  she  were  executrix  for  some  other 
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di^ositioQ^  no  more  than  of  tVther^  li3r  ^hnsbafld'S 
gooda     But  iB  case  she  do  by'  will  bequestb 

llIM  ■■111!  I  ■■.«■■  I    t  ■    ft  t  t      '    t'fc' 

penonz  fol*  in  such  case  she  make  her  will  oF  such  gooiisa 
she  hath  as  exeoacrix,  without  his  Hihniie^  iuid  name  her  eltl 
qeutor,  idio  abali  have  them  to  the  uae  of  die  inst  NiMittf";' 
bvLt  she  qmnot.  give  them  away  as  a  legaqr ;  sod  if..a|^  ^ 
without  willy  yet  in  such  case  such  goods  as  she  fiad^^ 
executrix  (of  which  the  property  is  not  altered)  shaD  not  go 
to  the  husband,  but  administration  thereof  fftian  be  commld^ 
to  the  next  of  kin  to  the  first  testator.    But  in  boA  Aeib 
cases  the  husband  shall  have  the  profits  arising  Hut  of  dis 
same ;  as  calves,  lambs,  and  such  like  profit  of  kine  and 
sheep.    Also,  if  the  wife  have  goods  by  way  of  legacy  from 
another  person,  in  such  case  she  cannot  make  itesMh^, 
or  dispose  of  the  same  without  his  license.    Note,  thoiigNllie 
husband  do  give  license  to  a  wife  to  give  away  (Murtofliii 
goods,  yet  notwithstanding  he  may  countermand  heir  iceiia- 
ment  again,  either  before  or  after  her  death,  or.aljlfirt 
before  the  probate  thereof.    But  if  the  wife  make  her  tentfc 
roent  of  his  goods,  and  the  executors  prove  the  sam^^wi. 
the  husband  delivers  the  goods  to  the  executors,  then,  hs 
cannot  countermand  the  testament,  though  the  wife  made  it 
without  his  license  or  knowledge;  for  by  this  after-actr tte: 
law  presumes  he  gave  consent  at  the  first.    34  &  35  H.  8, 
c.  5  ;  Bract.  1.  s,  c.  36. 

A  wife,  whose  husband  is  banished  for  life  by  Aot  of 
Parliament,  may  make  a  will,  and  in  every  thing  act  as  i 
feme-sole ;  and  the  legatees  under  the  lAdy  Sandys;  whdie' 
hiMband  was  so  banished  (in  the  case  3  Yem.  ia4),*weitf 
decreed  their  legaeies.  Countess  ofForAand  snd  ProigtUli' 
c.  a  Vem.  104;  Cro.  EHz.  37;  Cro;  Car.  atg.  yfi*  tl^ 
Mich.  8  Jac.  Graufgt*s  Caie,  RolL  Abr.  608;  1  Mod.Wi 
sia ;  a  Mod.  17a,  173 ;  34  &  35  H.  8,  c.  5.  Wills  w uM'' 
mentd  of  manors,  lands,  Arc.  made  by  feme«'covertl,'  yBiiit^ 
idiots,  or  persons  of  non-sane  memory^  riudl  not  he*^o6S^^ 

law.  '  -  '-  !u«.i'" 

The  wife  may  Hot  be  sufercd,  though' to  ^ood  dsci^  * 
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Jiem,  although  the^ill  and  the  gift  be  vDid(a)» 
ret  if  the  htt$band,  as  the  case  was  in  the  time  of 
^ward  the  Second,  do  after  his  wife's  death  s  e.  t.  Fitc. 
consent  to  th^s  her  will  and  gift,  by  delivering  of  *''"*' 
tie  good$  bequeathed,  after  her  death,  or  assent- 
ng  that  the  legatee  take  them  by  virtue  of  suoh 
ffkl  and  gift ;  this  amounteth  to  a  new  gift  by  the 
lusband.  If  a  woman  have  a  lease,  an  estate  by 
^p^nt,  a  wardship,  the  next  avoidance  of  a  church, 
^1^  other  chattel  real,  these  are  not  devested  out  of 
wr  into  her  husband  by  marriage  (i),  but  in  case 


liC. 


liypose  of  any  money  she  hath  raised  out  of  her  husband's 
mtfUe  by  frugality.  But  otherwise  it  is  of  monies  raised  out 
if  a  separate  maintenance.  Ca.  in  Ch.  117,  i]8,  Pridgeon 
f.J^ixqeutor  qfher  Husband* — (C.) 

'  <«)  If  feme^sole  make  a  will,  and  after  take  husband,  the 
aking  of  husband  and  coverture  at  the  time  of  death  is  a 
:baDtermand  of  the  will ;  the  making  of  the  will  being  only 
hti  inception  of  it :  for  omne  testamerdum  morte  consummatum 
*M%'tt  voluntas  est  amhulatoria  usq.  extremum  vita  exitum, 
|.1Lep.  61,  Forse  and  HetnbUng's  Case. — (C.) 


;.<!>  But  if  he  sue,  in  order  to  recover  possession  of  such 
cliattela,  it  seems  sufficient  to  divest  the  wife's  interest  (1  RolL 
l^p,  959)9  or  if  he  submit  his  right  to  arbitration.  Dyer,  1 83. 
SOf.iC  he  make  a  leasee  though  it  be  to  commence  after  his 
3^th4.  Gro.  Eliz.  387 ;  Poph.  5.  But  if  such  right  be  not 
by.^  aet  wholly  divested,  it  shall  survive,  and  be  remitted 
to/liar,  free  from  any  incumbrances  he  may  have  charged 
thpreoa  (Plowd.  516 ;  Co.  Litt.  951 ;  1  RoD.  Abr.  344);  and 
itiipema  that  if  any  judgment,  recognisance,  extent,  or  other 
duurge.  be  incomplete  at  the  time  of  his  death,  it  shall  nol! 
•ftcfwarda  be  made  complete  so  as  to  defeat  her  rights* 
1  BolLAbr*  344.  346 ;  d  Id.  157 ;  Co.  Litt  46,  b.  .&•  wheie  a 

rent 
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she  oyerlive  him,  they  continue  to  her  as  be* 
fore  (^)  ;  no  alienation  or  alteration  having  beeo 
made  by  the  husband,  who  had  power  to  dispose 
of  them  by  gift  in  his  life-time  (i),  though  not  by 
his  will :  yet  such  a  woman,  in  her  husband  8  life- 
time, could  not,  of  or  for  these  things,  without 
her  husband's  assent,  make  an  executor  or  will; 
but  she  dying  before  him,  they  would,  by  the 
operation  of  law,  accrue  to  him  (2).     And  heie 


(a)  A  wife,  executrix  of  the  first  husband,  shall  have  tbe 
goods  of  the  first  husband,  and  not  the  executors  of  the  secood 
husband,  if  he  made  no  gifl  of  them  in  his  lifetime— (C.)  ' 


rent  is  limited  to  them  jointly,  and  becomes  payable  after  Ul 
death,  she  shall  have  the  arrears,  l  Roll.  Abr.  350 ;  Moore, 
887.  So  if  he  die  during  the  avoidance,  but  before  pr^ 
sentation  to  an  advowson  which  he  had  in  her  right,  ihe 
shall  have  it.  Co.  Litt.  351 ;  Com.  Dig.  Bar.  &  Fern.  £.3* 
But  if  he  survive  her,  he  shall  have  an  avoidance  which  oc- 
curred during  the  coverture.  So  if  she  be  tenant  in  dover 
and  lease,  he  shall  have  arrears  of  rent  accruing  duriog 
coverture  (Moore,  7) ;  and  so  if  she  be  tenant  in  tail,  oriof 
life.  3fiH.  8,0.37.  So  of  a  trust-term  to  her  separate  life. 
1  Fonbl.  98  ;  1  Vern.  7.  18  ;  2  Id.  270 ;  3  Atk.  42 1,  setLiid. 
9  Bro.  Ch.  C.  345 ;  and  Com.  Dig.  Ch.  2,  M.  9. 

(1)  Plowd.  418.  Or  they  may  be  taken  in  executtoo  ^ 
his  debts.  Id.  268 ;  Co.  Litt.  46,  b.  But  quigre  as  to  nsti} 
contingent  interests  (10  Co.  51 ;  Com.  Dig.  tit.  Barcn  &  f' 
£.  2) ;  though  it  seems  they  now  follow  the  rule  of  olb^ 
property.     Co.  Litt.  351 ;  Harg.  n.  1.— (E.) 

(2)  So  if  they  mortgage  a  term  of  the  wife's,  be  shall  Ii0^ 
the  equity  of  redemption.    Hob.  3.     And  wherever  he  hid^ 
sown  the  land,  whether  interested  only  in  right  of  his  wtf^* 
or  as  joint-tenant,  and  he  die  before  severance,  bis  executf^ 
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lien  observe  a  casei  though  not  frequent,  yet 

faU  of  mischief  when  it  happens :  suppose  that  a 

woman  indebted  a  thousand  pounds,  and  having 

leases  and  moveable  goods  to  the  value  of  three 

thousand  or  four  thousand  pounds,  marrieth  with 

J.  S.  and  then  dieth  before  the  debt  recovered 

i^ainst  her ;  in  this  case  the  husband  shall  have 

tod  go  away  with  all  this  value  of  his  wife,  and 

ii  not  in  law  liable  to  pay  one  penny  of  her  debts,  DarUig  her  Hfe 

because  he  is  neither  her  executor  nor  adminis-  aL*?;  il^Tf  iw 

trator.    What  the  Chancery  could  do,  or  rather  to"or%<SSbl 

what  the  lord  chsmcellor  or  lord  keeper  would  *''»'<*'•  »"?^ 

,      .  T       Ml  ^  goodi  could  not 

do,  m  this  case,  1  wiU  not  take  upon  me  to  say  t>e  assets. 

or  determine.     Another  sort  or  kind  of  goods,  or 

nUher  interests,  a  woman  may  have,  viz.  debts  or 

diings  in  action,  which  as  the  former,  are  not 

devested  out  of  her  by  marriage  into  her  husband,  Bot  the  has- 

Mr  yet  can  she  thereof  make  an  executor  without  cdve  Sem,  'or* 

her  husband's  assent,  although  they  be  one  degree  Jj  H!7!f!ti. 

&rther  from  the  husband  than  the  said  chattels 

real ;  for  that  though  the  husband  do  overlive  the 

wife,  he  shall  not  be  entitled  to  them  as  to 

tbe  former  (i).     But  if  his  wife  make  him  ex- 


Mi  hsve  the  profits.  Ca  Litt.  ss>  ^ ;  Harg.  n.  5.  7 ;  Gilb. 
&bl45,  S46;  t  Roll.  Abr.  797;  Vin.  Abr.  Emblements,  pi. 
18;  Com.  Dig.  Bieofl.  G.  8 ;  Harg.  Co.  Litt.  351,  n.  i^E.) 


(i)  But  bringing  an  action  in  his  own  name  to  recover 
.ii  a  sufficient  indication  of  his  intention  to  prevent  their 
^torifiBg  to  his  wife,  though  if  he  die  before  execution,  it  has 
^  nid  the  wife  shall  be  still  entitled,  3  Atk.  si.  So  if  he 
ii^  m  the  suit.    Co.  Litt.  351 ;  Harg.  n.  1;.  a  Ves.  676; 
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eoutoVy  aa  the  may,  or  if  after  her  death 'heitelfe 
The  ini4)aiid  admmuilration  of  her  goods ;  then,  as  be  is  theni^ 
Tpl^ittlTi  cJl^rt  entitled  to  them,  so  is  he  liable  also  to  ps^ :>bilr 
hu'wift^*"*' ^"^    debts  out  of  the  same,  when  he  shall  ham  le- 

ceivedtbem. 
So  she  is  often        Lastly,  ulato^  that  a  woman-eovert  is  •  ezeciititK 
L'rand'r    to  some  other  person,  and  in:  that  rigbti^bilh 
fmher,  &c.        good*  moveable ;  these  are  not  devested  outiof 

her,  because  she  hath  theiu  not  merely  to  ha 
own  use,  but  as  representing  the  person  of  ad- 
Chidoiph.  1.  other  (a) :  but  whether  then  may  she  without  l^r 
'  husband's  license  or  assent^ '  in  respect  of  >iiiir 
being  an  executor,  and  for  continuation  of  dsB 
executorship,  make  executors,  and  consequtotl^ts 
-will,  oi^  not  ?  Horeabout  hath  been  much  diveisity 
of  opinion.  Some  books  generally  speak,  th&ttfe 
wife  may  make  an  executor,  but  speak  noting 
of  the  husband's  assent,  whether  necessary  or 


(a)  But  the  release  of  feme-corert  executrix  is  not  goibd, 
for  she  can  dD  notliing  to  the  prejudice  of  the  husband.  Bit 
without  question  the  release  of  the  husband  is  good,  5  Kep. 
27,  Cases  of  Executors. — (C.) 

1  Vern.  396.  So  it  seems  that  his  appointment  of  an  attonef 
to  receive  such  debt  or  chose  in  action,  is  a  suffioieDt  f^ 
4lacing  into  possession  to  vest  it  in  his  executor*  RoMi  Abr* 
343 ;  Moore,  453.  Without  which  he  cannot  indeed  pisffs 
himself  of  any  interest  which  he  had  not  previously  redoced 
into  actual  or  constructive  possession.  Com.  Dig.  Bar*  & 
Fem.  £.  3:  Co.  Litt.  351,  b.;  Harg.  n.  1 ;  s  Ventr.  341: 
a  Vern.  707  ;  Ca.  Gh.  i8fi.  So  if  there  be  a  joint  daorteii 
'equi^,  the  benefit  survives  to  ber.  1  Gh.  Ca.  87 ;  10  Vv* 
jun.  579..-(E,) 
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JEfaewfaete  we  find  it  mentioned,  that  if  the  hus-  ^  h.  ^tn. 
liMid^  aSbat  the  wiie's  death,  eonntermaad  (some  Bra.  x«i^ 
boohs,  fake  printed,  say  command)  the  proving  °^'''*^* 
of  his  wi&V  will,  then  it  loseth  all  force,  or  be« 
cmneth  void  and  of  no  value :  but  in  this  case  ur 
QO'inenticHi  in  .what  state  this  wife  stood,  viz. 
(Mrliether  she  were  executor  or  not;  no,  not  so 
imnoh  as  whether  she  had  any  thing  in  action,  or 
«eliattel  real  or  not,  ao  as  nothing  in  particular  can 
ba  grounded  upon  that  case.     But  there  are  ex«  i8E.4,f.  ii. 
rpeeMs  opinions  that  the  husband's  assent  is  abso-    ^"^^'^^'^^ 
lately  necessary  even   in    this   case(i),  so  as 
'Hkhout  it  the  wife's  making  an  executor  shall  be 
•nerely  void ;  and,  consequendy,  he  to  whom  ehe 
intt  executor  shall  now  by  her  death  be  dead  in« 
ttetate;    And  of  this  opinion  was  Babingrton,  chief  ^  h.  e,  r.  si. 
jBstice,  in  the  beginning  of  Henry  the  Sixth,  his 
tiflie.     Yet  contrary  hereunto  was  the  opinion  of 
Fineux,  chief  justice,  in  the  time  of  King  Henry 
the  Seventh,  viz.  that  where  the  wife  is  an  ex*  is  h.  7,  u,  b. 
center,  she  may  also  make  a  will  and  an  executor 


«*• 


(1)  He  has  such  an  absolute  interest  in  the  effects  of 
Ilia  deceased^  that  he  may  act  in  the  administration  either 
with  or  without  her  assent,  and  it  shall  be  binding  on 
ber.  Com.  Dig.  Adm.  D.  1 ;  Ld.  Rajrm.  369 ;  Bl.  Rep.  801 ; 
4  Term  Rep.  617;  Salk.  117.  306.  But  i^e  cannot  admi- 
without  his  assent :  if  he  die,  her  right  survives,  as 
thing  which  remaips  unadministered  by  him ;  but  if  she 
dw,  he  has  then  no  further  power,  for  it  was  merely  in  her 
right  tliat  he  interfered  during  her  lifetime  (Com.  Dig.  Bar. 
&  Fern.  F.  1) ;  and  it  seems,  that  if  she  make  a  will  respecting 
Imtt  right  in  a  representative  character,  the  will  shall  stand' 
good.    3  Bac.  Abr.  10. — (E.) 
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Tkj>cviie,f.f7.  without  any  consent  or  assent  of  her  hudband^ 
Com.  Bra!  ^    And  ta  this  opinion ,  doth  Master  Perkiof,  ^  1^ 

consideration  of  the  books  on  both  sides^  indiiicu 
But  some  will  say,  that  since  all  this,  inlbelate 
Queen's  time  this  bath  been  contrarily  resolved^  vib 
in  thp  case  between  Andrew  Ogmellt  plaintil^  Md 
Underhili  and  Appleby ,  defendants ;  in  the.tmdftrf 
which  case  it  is  in  express  terms  said  to  haw 
been  then  resolved,  that  a  feme-covert,  or  married 
woman,  could  not  make  an  executor  without  tbe 
Ca  lib. 4.51. b.  cousent  of  her  husband.    To  this  I  ansver,  that 

this  case  is  to  be  c(»istrued  with  relation  '4id 
materiam  subjectam^  viz.  tQ  the  matter  and  ponik 
in  question  and  under  consideration!  which:.«ai 
that  state  of  a  woman  whereof  we  have  be&M 
apokeni  viz.  one  having  things  in  action,  debtsiilp 
duties  to  her  belongings  as  there  in  particuhrit 
was  arrearages  of  rent  due  to  the  woman  befim 
marriage.  As  for  the  point  of  a  woman  executor 
to  another  person,  it  was  never  in.  that  case  under 
disceptation(a),  nor  once  menticmed  in  the  debate 
or  arguments  thereupon.  Now  considering  tke 
very  form  and  phrase  of  judgments  at  the  commcm 
law,  which  are  thus,  viz.  Idea  corisidtraium  td 
per  Curiam^  &c.  not  adjudicatum  e^t,  that  isj  ft  is 
considered  by  the  Court  not  in  express  terms,  tbat 
it  is  adjudged :  this,  I  say,  well  observed  {as.  to 
me  it  seems  very  remarkable),  gives  us  to  kn^ 


m    ..io 


(a)  «  DiscepUtion  :**  this  word  i$  obsolete ;  it  is  discqitdk 
in  Latin,  and  signifies  a  disputing,  debating,  or  reasonflof. 
Ainsw.  Dict.-^C.)  , 


timt  iH^fnore  is  adjudged  than  is  considered  of, 
tfy^- judgment  bemg^  contained  and  cltisped  up 
iiinthe<  wofds  consideratum  est.  Wherefore,  since 
iA '  OgneiFs  Case  the  point  of  a  woman-cbvert^s 
abilil^y  m  case  where  she  is  an  exebutor,  to  make 
4>^U'^itid  executor,  h&th  not  been  considered  of 
(tfa^'^es,  tongues,  nor  thoughts  of  the  judges 
iMfkigonOB'  ^et 'opon  it),  it  cannot  be  that  thkt 
fmnt^  is  there  resolved  or  adjudged!  Beside^, 
eMniiia  a  few  words  expressing,  as  to  me  it 
Mans^  the  reason  of  that  resolution,  it  appears 
jM^t  to  have  been  the  intent  of  the  judges  that  the 
anna  ^ould  reach  or  extend  to  this  case  of  a 
]«iDnan»covert  executor;  for  it* is  added  (as  the 
Muon  of  the  judgment,  in  my  conceiving),  that 
die^jadministratlon  of  the -wife-8  g6ods-dotb  of 
liglit  belong  to  the  husbtmd ;- which  amounts  to 
dns^nin  nvf  understandings 'vi0;  that  where  the 
wdfe'a  making  of  a  will,  and  consequently  of  an 
astcutor,  may  be  prejudicild  to  her  husband,  and 
pieveat  him  of  some  benefit  or  advantage,  or 
tend  to  his  loss  and  disadvantage,  there  it  shall  not 
be  available  or  effectual  without  his  assent;  and 
therefore  not  in  the  case  of  her,- who,  having  debts 
er  duties  to  her  due,  would,  by  making  another 
tb^.be  her  executor,  exclude  or  preclude  her  hus- 
band from  that  benefit  which  to  him  should  per- 
tem  as*  administrator  of  her  goods.  Now  as  for 
the  goods,  debts,  or  credits  to  her  as  executor  to 
spme  other  pert^iping,  no  benefit  could  redound 
tQthe  husband  by  having  such  administration  of 
hi«  wife's  goods,  for  those  should  go  and  be  to 
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tJie  next  of  km  of  the  wife's  testator,  tskmgvdK 
ministration  de  bonisy  not  admmstratiiy  of  hioi^'lf 
she  have  no  executor ;  and  therefore  her  making 
executor,  as  touching  these^  brings  nO  butt  H^ 
prejudice  to  her  husband,  and  so  is  out  of  iHs 
reason  of  OgndVs  Cote.    Since  then  it^is  m^  ind 
since  the  law  favoureth  wills,  aaad  it  was  by  Istt^ 
plication  part  of  his  will  who  made  her  executoi^' 
that  she  should  have  power  to  continue  his^  a«* 
ecutorship,  by  making  another  to  succeed  ihcrtoi 
after  her  decease,  for  performance  of  hig/will^ 
why  should  the  law  give  to  the  husband,  who  ns 
receive  no  prejudice  thereby,' pow^r  to  grre  bk 
pediment  thereunto  ?    For  /Hutra  eut  nrnHUi  f^ 
ttntia:   even  rea8<m  itself  stands   and   aiwtfdi 
against,  him  in  this  case  a  quart  inqtedk,  or  mtker 
a  non  impeiitj  as  to  me  it  seems.    Wherefbii^  to 
coticlude,  I  take  it  that  the  opinion  of  Fineus  it 
good  law  in  that  point  of  a  feme-covert  executtir, 
tiiough  not  in  the  other  point,  where  she  hsdi 
xnAy  debts  or  things  in  action  to  herself  due ;  ftr 
therein   the   said    resolution    in  Ogntil^^  Cin^ 
grounded  upon  good  reason,  gives  me  satisftictioii 
to  differ  from  Fineux,  who,  making  no  differeoo^ 
between  the  cases,   held  the  husband's  assent 
needless  in  both.     PositOj  then,  the  wife  o(J.& 
having  debts  due  to  herself,  and  being  also  ei* 
ecutrix  to  J.  D.  makes  without  her  husbaiid*i 
assent  J.  N.  her  executor,  and  dieth  :  what  shall 
we  now  say  ?     Shall  we  say,  that  as  touching  Ik 
goods  and  credits  or  things  in  action  to  her  n 
executrix  of  J,  Z>.  pertainibg^  this  wiil  sIbikIb 
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nd  X  JV4  as  her  executor  may  prove  it, 
Ao  her  husbands  will?  And  that  as  to 
its  to  herself^  in  her  own  right  pertainingr 

ia  void,  and  thereof  her  husband. may 
ninistration  ?  Shall  she  die  both  testate 
estate,  with  a  will,  and  without  a  will? 
I  have  both  an  executor  and  administrator? 
»t,  to  several  purposes,  as  well  as  where  an 
'  is  made  only  for  one  particular  thing  or 
jce^  the  testator  may  elsewhere  die  in- 

And  so  where  the  executorship  is  di« 
s  before  is  shown,  and  one  to  whom  part 
litted  will  prove  the  will,  but  the  other  to 
ther  part  of  the  executorship  is  committed 
take  it  upon  him  ;  here  must  needs  be  a 
>r  part  testate  and  part  intestate. 
T  the  second  point,  viz*  wives  or  women- 
being  made  executors,  and  so  having  the 
*  executorship  put  upon  them  against  thei]^ 
fs  will,  there  has  also  been  diversity  of 
u  In  the  time  of  King  Edward  the  First,  13  Ed.  1.  Fiu. 
istice,  saith  she  may  be  executor  without  ^**  ^^^' 
band,  and  the  administratioh  shall  be  de-* 
to  her  only.  And  I  think  he  meant  that 
;ht  be  without  the  consent  of  her  husband^ 
iier  he  would  or  not ;  for  so  it  is  said  in 
I  of  King  Henry  the  Seventh  to  be  the  law  2  h.  7, 15,  b. 
1;  and  indeed  in  courts  spiritual  no  dif^ 
is  made  between  women  married  and 
ed,  for  aught  I  can  find.  There  a  wife 
.nd  is  sued,  alone  without  her  husband; 
meddleth  not,  nor  is  intermeddled  withal, 
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sar,  15.       itouelutig^.lJid  things  pertaiHiiig  -totininhofeiLt  fiit 

( «A  f  the  oomrndDi  law  it  <js:  othenv&e ;  (midilihne/ ts 

JBrim,  >4Jiitf  Jiirtice,r  saithti  a{  wife  iMdKmti(Ae 

<  useirt :  of >  .her  Immband '  otnnol^  be;  i  exocufiityi'i^ 

meaning  tiiereby  that  the.liilibaadiiDa)rnjOf^|nie 

ftnd  hinder  it;  (4»  such  ^  one  majT^  ItoilnaoMi 

>  executor  in  and'by  a* will,  wi&GUl  the^k]nowKdge 
of  hephuaband;/  Let  us  ^en:see  how  aftes^ 
death  of  the  tertator  the  husband  oao.  hindM'her 

.proving  thewill^  or  intermeddling' to  adndnitir, 
since  it  may  be  a  matter  bodi  of  miichitsofubte  lad 

;  danger  to  him  to  have  the  eaceantomhipi^AMttn 
Kipon  his  wife,  and  consequently  upon  i  Umedf. 
Oterihe  other  side,  it  >may  be-;a  benefit>)andrdi- 
liantage  to  the  husband  ;i.andi{therefons  weiwill 

>  also  considee  whether 'the !  husband  mayj^thoogii 
hisi  !wife  would  /refuse)'  ^assume  -ihe'  eaecwtaslifi 
and  fasten  <  it  upoa  her.  The  testador  thaiefore 
bieing  dead^  and  fame  or.;comhum<  bruit  oan^ 
it  to  the  ordinary,  that  the  wife  of  X&  isi'made 

'^  tspceoutnx ;  ■.  i£  she  come  not  iu^atis  or  voluntaniy 
to  prove  the  will^  process  or  a.^oitation  is  toi^be 
se^t  out  of  the  spiritual  court^iagainst  >hery(fto 
enforce  her  coming  in  to  take  cm  her  ^  etam- 
Jx>^ship.  She,  coming  may  clearly^  as  well  as  soy 
J9jth,er  person  (especially  if  her  husband  coocur 

i  wjjth  her  therein),  refuse  this  .office,  itru8t,/rSBd 
diarge,  so  aa  if  there  be  no  other  executor  nantid, 
the  ordinary  must  commit  the  administration.^- if 
she  should  not  come  and  appear,  she  should  be 
excommunicated,  as  I  take  it,  notwithsta^ing 
any  allegatioa  or  intimation^  byriher  .husbawlrof 
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il&  uii#tUifiglicas  tO'iiaTe Iier take  u^a  faefthe       u.t.h; 
^exe€ai6ii»bip.   -fiot  ^^pose  «to  4bth 'oomd  iftto 
^>doiitli  dud^ofikv  herself  read^  to  take^tlie  eteca- 
Iforglati^iipdn   her;  and^  on  th^  ather  sida  ber 
tku^pandf  expi«9^  his'di^assent  tfaeratittto,  pmy- 
r>iai|^)rthat  gke'tmay  not  have  the  execution  of  the 
oirilt  /to  her  eonuttitted ;  what  will  then  be  done? 
OiUhiaiii  confe99y  peftflins  to  another  learning,  and 
•iit>fa4oithat/of  oup.  profession.     Bnt  forasmuch  ^as 
Jtfiiid^ithat  in  the  conrts  spiritual,  a  wife  stands 
I'wat  die;same  plight  and  state  as  a  woman  sole,  the 
'^luadbaiidi  not  intermeddling  withal  in  the  affairs  of 
:&B4iiidfe;':therefore  do  I  ccmceive,  that  in  that 
«ouffc  the 'husband's  refinal  will  not  be  of  force  to 
:<  binder  the  leommitting  of  the  executorship  to  the 
^ifufs  notJiefu&ing;  at  least  if  thene  come  not  a 
l^kihition  to  stay  such  proceeding  in  the  spiritnal 
aoBftU'   But  whether  a  prohibition  be  in  isueh  a 
jciase  to  be  granted  or -not,  as  I  find  no  resolution 
ymumjt  books,  so  will  I  not  take  npon  mid  to  re- 
solve; .  This  stands  clear  in  the  rules  of  the  law 
6f  £i^land^  that  the  wife  is  under  the  husband's 
power,  ^  and :  cannot  contradict  him  in   pleading  s3H.  6, 31.491 
.and  doing'  other  acts,   even  touching  her  '6^tk  sth/s/sV. 
Ireehdld:  nay,  she  cannot  take  landd  noi^go^ds 
by  >  gift  or  conveyance  without    her  husbailtd*s 
aasenlv  &s  the  law  hath  beeii,  and,  for  aught  I 
.:Jbikhvv  is:  taken.     But  if  once  the  will  be  proved, 
'  land  the  execution  dieteof  committed  to  the  wife, 
though  against  her  husband's  mind  and  consent, 
ItbinL  it  will  stand. iirm;  and  the  husband 'and 
wiei:  being  after  sued,  oannot  say  ;  that  she  waa 
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never  executrix.     And  I  doubt  wbether  the  wife. 

adminifltering  without  the  husband  s  privity  .ai(^ 

assent,  although  the  will  be  not  proved,  do  ^^ 

conclude  her  husband  a$  well  b$  herself  fnm 

sajring  after,  id  any  suit  agiin^t  th^m,  that  pba 

neither  was  executQl^  nor  did  ever  adminiater  aii 

11 H.  6, 4.  The  executoT.    Yet  perhaps  this  administration  by  tbe 

feroed'id^ord^d  ^^^^9  agaiust  her  husband's  rnind^  will  (as  against 

not  ftdminister,  ]|^q|\  be  as  a  void  act ;  else  cannot  I  see  how 

without  t|M!ak-  '  .  ^  .. 

h)g  of  tiie  bus-  Brian  s  opinion  before  cited,  mz*  that  the 


shall  not  be  executor  without  or  against  her,htUf< 

band's  mindi  can  be  law.     On  the  other  aidc^  if 

the  husband  of  a  woman  named  executcMr  would 

9s  H.  6, 51.     have  his  wife  to  take  upon  her  the  execution  irf 

majaZiJster,  the  wiU,  and  to  prove  the  sam^  but  shewHl  not 

wlu  foThL  wife,  assent  thereunto  (wishing^  perhaps,  that  gain  ^ 

benefit  rather  to  some  of  her  kindred  by  way  -sC 
administration,  than  to  her  own  husband  by  bar 
executorshipi  as  sometimes  wives  accord  not  well 
with  their  husbands);  in  this  case  I  think  the 
court  spiritual,  will  not  fiBiaten  the  executorship 
upon  the  wife  against  her  will.  But  dato  thiit 
the  husband,  though  the  will  be  not  proved,  dolli 
administer  as  in  the  wife's  right,  but  against  her 
mind  and  will,  shall  she  be  now  hereby  bouod 
and  concluded,  so  as  after  she  cannot  decline  or 
avoid  the  executorship  ?  And  surely  I  think»  that 
during  her  husband  s  life  she  stands  concluded  it 
the  common  law,  so  that  there  shall  not  be  nor 
can  be  sued  alone  an  executor,  and  then  being 
sued  with  him,  she  must  join  in  plea  with  him, 
viz.  that  she   neither  was  executor,  nor  admi- 
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nistered  as  executor ;  and  then  this  act  of  her  i  ^ii<.  i>jer, 
husband's  given  in  evidence  will,  as  I  take  it,  dtea. ' 
canse  that  the  verdict  be  found  against  her :  not  nou  p^'bUL* 
so  after  her  husband's  death ;  for  then  she  may 
reihse,  as  the  Lord  Dyer  saith,  and  citeth  as 
iMsolVed.  These  things  I  thought  good  to  offer 
to  consideration,  and  so  leave  them  without  re* 
solution.  Difference  perhaps  may  be  where  a 
woman  so  made  executor  taketh  a  husband  after 
the  testator's  death,  before  either  proving  or  re^ 
fusing  to  prove  the  will,  and  where  she  is  made 
executor  during  the  coverture;  as  there  in  case 
of  a  descent  of  her  land  to  the  heir  of  a  disseisor ; 
for  when  there  is  upon  her  such  a  state  of  election, 
tfhe,  marrying  before  her  resolution  or  determina- 
tioii,  doth  upon  the  matter  deliver  it  into  the 
husband's  hands:  not  so  where  it  first  findeth 
and  falleth  upon  her  in  the  state  of  coverture.  If 
the  husband  were  indebted  to  the  testator,  this 
making  of  the  wife  executor  i§,  as  I  take  it,  a 
release  in  law,  as  well  as  if  she  were  the  debtor  : 
but  if  after  the  testator's  death  she  do  marry  such 
a  debtor,  it  is  a  devastation  (a). 


(a)  Debt  upon  an  obligation  against  baron  and  feme  ex- 
ecutors, and  counts  upon  a  devastavit  by  them,  and  upon 
dettiufrer,  judgment  against  the  plaintiff*  First,  because  the 
ftftn^eovert  cannot  commit  waste  during  the  coverture^  al* 
lliough  that  the  waste  of  the  husband  shall  charge  her  if  she 
Survive,  according  to  Beaumont  and  Long's  Case ;  and  i  Cro. 
Mounson  and  Bourne* s  Case;  Mich.  14  Car.  Cro.  Car.  Moun^ 
soif  and  ux,  \\  Bowne,  p.  518.  526.  Secondly,  the  Court 
WDitld  not  carry  this  action  further  than  they  have  doile,  that 
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THE  THIRD  POINT. 

■  •  ■  ■' . 


I  '  i 


Touching  the  Administration  or  Execution  fS^f 
Office  qfan  Executor  hy  a  Feme-Covert a^d^^^fjr 
Husband. 

We  will  now  come  to  admit  the  execation  6t 
the  will  assumed  by  concurrent  consent  of  luis- 
husband  and  wife,  and  the  will  proved  widi  boitfi 
their  likings  in  the  wife's  name;  and  toslinid^ 
what  acts  the  wife  of  herself  is  able  to  db,  ilnS 
what  her  husband  without  her.  V' 

It  hath  been  conceived  by  many  of  old;  tttiil  1b|j^ 
some  of  late,  that  if  a  feme-covert  or  trArH&i 

'■  '   •■•■ir.'J/.'.' 

U  to  say,  debt  upon  a  judgment,  but  not  debt  upoa  aa  ott^ 
gation ;  and  between  £att  v.  Wtthen  (3  Ler.  a  p,  fici{9)b^i^ 
was  a^'udged,  tbat  debt  doth  not  lie  upon  ai|  qbb'gatif^ 
agtunst  an  executor  counting  of  a  devastavit.  Lev,  a  p.  145, 
HoTity  V.  Daniel. 

And  aflerwarda,  in  debt  upon  the  Judgment  fuad  fttupend 
debitum  de  bonis^  omitting  testatoris,  and  damages  de  bourn  k 
baron  propriis,  in  declaring  of  a  devastavit,  it  was  resolvedi 
that  although  the  first  judgment  is  ill,  yet  it  is  good, to 
maintain  this  action  till  it  be  reversed ;  for  the  advantage 
of  the  error  shall  not  be  taken  so  long  as  it  remains  unre- 
versed. But,  secondly,  it  was  adjudged  that  this  action  lisA 
not;  for  although  that  the  wife,  if  she  survive,  ahall  be 
charged  for  the  waste  committed  by  her  husband,,  yet  shs 
shall  not  be  charged  for  the  costs  recovered  against  the 
husband  de  bonis  propriis;  for  which,  upon  demurrer,  judg- 
ment for  the  defendant.    Lev.  a  p.  161,  -Horsey  v.  DaiAi% 
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woman  executrix  release  a  debt  of  her  testator,  or  See  is  h.  6, 4, 
give  away  the  goods  which  she  hath  as  executor,  shiu^be,  th^t^^ 
or  deliver  a  legacy  bequeathed,  it  was  firm  and  IdmiilirtereS^j 
good ;  and  on  the  other  side,  that  her  husband's  '^  hlul^ii?te! 
ffifk  or  release  was  of  no  value,  for  that  the  ad-  »«^«'  mention- 

^  _  ing  the  hus- 

ministration  or  execution  of  the  will  is  committed  band. 

to  the  wife  only.     And  some  have  gone  so  far  as 

to  say^  that  she  may  sue  or  be  sued  without  her 

hpsbaxid,  in  the  courts  of  common  law,  I  mean ; 

far  in  the  spiritual  court  it  is  true  the  husband  is 

qqt,  joined  with  the  wife  in  suit.     But  the  law 

ifi  ^doubtless  in  all  those  points  contrary,  as  not 

only  some  opinion  also  was  of  old,  viz*  in  the  time 

of  Jliepry  the  Seventh,  but  also  hath  been  in  the  late 

l^i^een's  time  resolved ;  for  otherwise,  if  the  wife  a 

gift  or  release  should  stand  good,  her  act  might 

exceedingly  endamage  her  husband,  and   make 

btt  goods  liable  to  the  creditors,  the  testator's 

^tate  being  wasted  by  the  gifts  or  releases  of  his 

wife.     Wherefore  it  was  held,  in  the  said  late 

case,  that  unless  due  payment  were  made  tp  such 

^amen^covert  executors,  their  releases  or  acquit* 

tanoes  be  void,  and  so  also  their  gifts  and  grants ; 

yea,  it  was  then  held,  that  the  husband  of  the 

wife-executrix  may  give  goods,  or  make  release 

o^  debt,  at  his  pleasure.     But  doubtless  by  mar*>  35  h.  5.  si. 

iiage  neither  are  the  goods   (though  personal) 

which  the  wife  hath  as  executor  devested  out  of 

beir,  land  settled  in  hier  husband,  as  her  own  goods 

are;,  hpr,  if  she  die,  shall  they  accrue  to. the 

husbapdy  if  no  alteration  were  of  the  property, 

but  shall  go  to  her  executor,  or  to  the  next  of  kin, 
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being  adminbtrator  of  her  testator,  if  she  havens 

executor ;  and  so  was  it  held  in  the  firet  yeaf  of 

Queen  Mary.     Yea,  though  for  any  ether  goods 

which  the  wife  had  in  her  own  right  before  nu^ 

rying,  the  husband  alone,  without  naming  die 

wife,  may  maintain  an  action  of  trespass^;  yet, 

touching  such  goods  as  the  wife  hath  as  executot^ 

the  action  must  be  brought  in  the  names  of  lltt 

husband  and  wife,  to  the  end  that  the  damngw 

thereby  recovered  may  accrue  to  her  as  executsr 

M.siEi.m      itt  lieu  of  the  goods.     So  also  must  the  mepiMS 

SrhusbTnd  b^  ^^  ^^oBt  goods  be  in  both  their  namesj    Bat 

tDatow,itmu.t  although  the  husband  be  thus  named  with  tfe 

be  m  the  right  ^ 

of  hit  wife,  ex-  wife,  yct  principally  is  it  the  suit  of  the  W^ 

niinistrator.  and  therefore  in  such  actions,  or  in  debt  by^  hss- 

c^.  Dr.  ju-  band  and  wife,  she  being  executor,  if  it  conie  to 

ii€r,hi.CMe.  ^^  by  jury,  the  husband  being  an  alien,  y* 

shall  he  not  have  trial  per  medietatem  UngmSy^ 
aliemgefiarumj  that  is,  by  half  aliens,  as  in  otker 
cases  where  an  alien  is  party  to  a  suit  is  to  be 
had.  And  where,  to  a  wife  made  executor,  power 
is  given  to  sell  land  of  the  testator's,  she  may  sril 
to  her  own  husband,  as  was  resolved  in  the  time 
ioH.r,to.      of  King  Henry  the  Seventh  (a),  where  the  feoffees 

(it  being  land  settled  in  use)  were  committed  to 
the  Fleet,  for  that  they  would  not  execute  an 


(a)  If  cestui/  que  use  had  devised  that  his  wife  should  s^ 
his  land,  and  made  her  executrix  and  died,  and  she  took 
another  husband,  she  might  sell  the  land  to  her  husband;  for 
she  did  it  en  auier  droits  and  her  husband  should  be  in  by  tbe 
devisor.    See  a  Wilson,  402.— (C.) 
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estate  to  the  husband  according  to  the  wife's 

estate.     But  of  this  I  much  marvel,  since  the  law  Bro.  juit.  Cui 

intends  the  wife  so  under  the  husband's  command  may^iiHo'^j 

and  subjection,  that  it  holds  not  her  disposition  ^f^^*»«notio 

of  land  to  him  by  will  free,  nor  therefore  of  force; 

and  how  shall  this  then  be  conceived  to  be  but  a 

partial  sale  ?     Yet  volenti  non  Jit  ifyuria,  and  he  Fcnncr  joat  in 

that  will  put  such  power  into  the  hands  of  a  iT^^'Z^.' 

-woman  under  coverture,  doth  in  a  manner  subject  l-^^^^^^^ 

it  voluntarily  to  the  husband's,  will.     And  it  hath  prejudice  to 

heetk  held  by  some,  that  even  an  mtiemt  s  or  feme-  good. 

^Mvert's  conveyance,  in  such  case  of  necessity, 

dK>uld  stand  firm  and  unavoidable,  because  of  the 

Gdndition  express  or  implied^  that  the  estate  should 

he  void  if  no  such  conveyance  made* 

-(  Feme-covert  put  out  money  in  name  of  another, 

hvA  for  ker  own  use ;  he  whose  name  it  was  put 

out  in  is.  but  a  trustee :  yet  in  law  it  is  his  money^ 

and  the  wife  hath  no  r^nedy  for  it  but  in  a  court 

oS  equity^     Therefore  the  husband  shall  not  have 

ft  ae  husband,  but  he  may  have  it  as  administrator. 

March.  44. 


I 
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CHAP.   XVIIL 

TOUCHING    INFANTS,     AND    THEtR    MARINO    Ol 

BEING   MADE   EXECUTORS. 

BEING  now  to  consider  of  disability  by  ag^  toi 
want  of  years  in  persons  making  or  being  madt 
executors,  let  us  first  take  a  view  of  the  de?erat 
ages  of  men  and  women,  to  seVeral  purpotM 
material  in  the  law,  judgment,  and  respecL  And 
first,  touching  a  woman :  Wangford,  in  Henry  the 

35  H.  6, 41,  b.   Sixth,  his  time,  shows,  and  other  books  apprcmi 

that  she  hath  six  several  ages  respected  in,  and 
1.  by  the  law.  As  first,  the  age  of  seven  years  for 
her  father  to  have  aid  of  his  tenants  to  many 
,.  her.  Next,  nine  years,  to  deserve  dower,  that 
is,  that  in  case  she  be  of  that  age  at  the  time  (rf 
her  husband's  death,  she  shall  be  endowed ;  but 
not  if  she  be  any  thing  under  those  years;  Ae 

18  Eitz.  c.  7.     law  being  physically  informed,  that  a  woman  at 

those  years  may  conceive  a  child,  but  not  under 
them.  But  of  somewhat  different  opinion  was,  as 
it  seems,  the  Parliament  in  the  late  Queen's  time, 
when  it  was  made  felony  to  have  unlawful  camil 
knowledge  of  any  woman  child  under  the  age  rf 
ten  years,  it  being  then  conceived,  as  I  think,  Att 
3.  no  such  could  consent.     The  age  of  twelve  years 

is  a  woman's  time  for  assenting  or  dissenting  W 
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marriage,  in  more  tender  years  had;  for  so  it 
ippears  by  divers  books,  dthough  Mr.  Littleton 
lath  here  no  distinction  between  male  and  female, 
rhe  age  of  fourteen  years  is  a  woman's  time  to  be  4. 

n  wardship,  or  not;  so  as  if  she  be  any  thing 
ibove  those  years  at  the  time  of  her  ancestor's 
leath,  she  escapeth  wardship.     The  age  of  six-  5- 

een  years  is  her  time  of  coming  out  of  wardship, 
leing  once  fidlen  under  it ;  for  although  had  she 
)een  full  fourteen,  she  had  escaped  it,  yet  not 
\6  being  at  the  time  of  her  ancestor's  death,  her 
vflirdship  lasteth  till  sixteen  years,  except  the  Lord 
Jd^I  sooner  marry  her.     And  lastly,  the  full  age  6. 

if.  a  woman,  whereby  she  is  enabled  firmly  and 
mavoidably  to  make  grants  or  conveyances,  is 
wenty-one  years,  as  well  as  for  the  male ;  before 
vhich  time,  be  it  that  she  being  sole  make  a 
'eofiment  or  other  conveyance,  or  being  married 
dien  her  land  by  fine,  and  her  husband  of  full 
ige  join  with  her,  yet  is  it  infirm  and  avoidable. 

Now  of  the  male,  or  man,  the  first  age  material,  i. 

ind  settledly  resolved  on,  is  twelve  years ;  for  at 
h^i  time  each  male  is  at  the  leet,  to  swear  his 
idelity  to  the  King.  This  women  do  not,  and 
iherefore  are  they  never  said  to  be  outlawed,  but 
o  be  waived,  because  they  have  not  this  ad- 
nittance  into  the  law  which  males  have.  This 
lAth  been,  as  I  think,  the  ground  of  that  speech, 
hat  women  are  lawless  creatures. 

The  second  age  of  males   is  fourteen  years,  «. 

accounted  by  the  law  the  age  of  discretion,  espe- 
cially material  to  two  purposes,  tuz,  first,  that  if 

c  c 
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one  under  that  age  commit  an  act  amounting  to 
lelony,  yet  is  he  to  stand  free  from  the  attainder 
and  punishment  incident  to  a  felon.  Regularly 
it  is  thus ;  but,  f2on  est  regula  quin  fallat{fl)*.  Qoe 

(a)  It  was  the  custom  of  many  places  formerly,  that  a  boy 
after  he  had  accomplished  the  age  of  fourteen  years,  and  a 
girl  after  she  had  accomplished  the  age  of  twelve  yetn, 
might  then  choose  their  own  tutors  if  they  pleased,  snd 
refuse  the  tutors  appointed  them  by  their  father's  will:  bst 
now,  by  1 2  Car.  2,  c.  24,  every  father,  whether  of  the  age  of 
twenty- one  years  or  under,  may  by  deed  executed  in  his 
lifetime,  or  by  his  last  will  and  testament  in  writing,  deimred 
in  the  presence  of  two  or  more  credible  witnesses,  dispose  of 
his  children  under  the  age  of  twenty-one  years,  and  not  mv- 
ried  at  the  time  of  his  death,  for  and  during  sodi  time  m 
they  shall  remain  under  the  age  of  twenty-one  years,  or  any 
lesser  time,  to  the  custody  and  tuition  of  any  person  or  per* 
sons  in  possession  or  remainder  (popish  recusants  excepted); 
and  sudi  disposition  of  such  diildren,  since  the  94lhiof 
February,  1645,  or  hereafter  to  be  made,  shall  be  good 
against  all  and  every  person  and  persons  claiming  any  sucji 
child  or  children,  as  guardian  in  socage  or  otherwise*  lUL 
11  &  12  Car.  2,  c.  24. 

And  such  person,  to  whom  such  children  shall  be  disposed 
or  devised,  may  have  an  action  of  ravishment  of  wafd  or 
trespass  against  such  person  as  shall  wrongfully  take  vwvftf 
detain  such  child  or  children,  for  the  recovejy  of  them,  snd 
recover  damages  for  the  same  in  such  actions,  for  the  me 
of  such  child  or  children ;  and  they  are  also  empowered  bj 
the  same  Act  of  Parliament  to  take  into  their  custody,  to  die 
use  of  such  child  or  children,  the  profits  of  all  the  laodiy 
tenements,  and  hereditaments  of  such  child  or  childreUf  snd 
the  custody  and  management  of  their  goods,  chattels,  sad 
personal  estate,  until  the  age  of  twenty-one  years,  or  le« 
time,  according  to  the  parents  disposition ;  and  may  bring  sa 
action  in  pursuance  thereof,  as  by  the  law  guardian  in  socsge 
might  do.     12  Car.  2,  c.  24.— <C.) 
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of  tnuch  less  years,  having  attained  ripeness  of 

iti^cilBtion  and   discerning,  shall   incur  the   like 

attainder  as  one  of  full  age,  as  was  resolved  in 

tlie  time  of  King  Henry  the  Seventh,  touching  an  3H.7,f.i,b. 

infant  but  of  the  age  of  nine  years,  who  having 

killed  another  boy  of  the  like  age  with  his  knife, 

Bud  then  hiding  the  slain  boy,  and  excusing  the 

'blood  found  upon  him  by  saying  that  his  nose 

iiad  bled ;  it  was  held  by  the  judges  that  he  was 

Id  be  hanged  as  a  felon,  his  such  nonage  not- 

withfltanding.     The  other  point,  touching  which 

ibiB  Age  of  fourteen  years  is  especially  material,  is 

lottching  an  heir  of  lands  held  by  socage ;  for  in 

iearc  such  heir  be  under  that  s^e,  he  is  to  be 

in  ward  to  the  next  kin ;  but  if  he  be  of  that  age, 

he  48  not  be  in  ward  at  all,  for  that  the  law 

jir^^th  him  to  be  of  discretion  at  those  years ; 

tihA  therefore  a  guardian  in  socage  being  in  effect 

\mi  a  bailiff  accountable,  he  hath  no  need  of  such 

an  one  other  than  such  as  himself  shall  choose. 

The  third  age  (in  and  touching  males)  material  ^• 
ts  fifteen  years ;  for  every  lord  of  a  manor,  or  one 
ht^ng  freeholders  in  socage,  or  by  knight's  ser- 
vice, when  his  eldest  son  cometh  to  that  age,  ^, 
fifteen  years,  is  to  have  of  them  aid  for  the  making 
of  him  a  knight,  towards  which  every  one  holding 
by  a  whole  knight's  fee  is  to  pay  twenty  shillings, 
and  so  rateably  for  more,  more,  and  less,  less; 
and  each  holding  twenty  pound's  land  in  socage, 
18  to  pay  the  like  sum,  and  so  rateably  for  more 
or  less. 

The  fourth  age  of  males   is  the  full  age  of         4. 

c  c  2 
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twenty-one  years,  which  maketh  him  free  firo^ 

wardship,  having  lands  held  by  knight's  ser^ 

descended  unto  him,  and  also  makes  hiraaUfr.to 

alien    lands  or  goods,   makes  firm  ]|is    bvo^ 

statutes,  recognizances,  8cc. ;  for  althou^  .1^  ff^* 

teen  the  law  judges  ^m  of  discretion,,  yet  do^jit 

not  hold  him  fully  ripe  till  one-and-t^eqty^v  >  m 

5.  The  last  age  of  males  respected  by  th^  l^V^fl 

Anoth^'of  60,  seventy  years ;  at  which  time  sheriffs  fue  to,;f(i^ 

i^inV^m^-"'  bear  to  empanel  them  in  juries ;  and  iq  .ca3e  .^9 

th^ iltaTcTnai^  ^^  ^^^  *^^^  ^^^  °^®°  ^^y  ^*^^  ^  wnt,lft,|<hil 

'^I'^w  f^5  ^^^^'  grounded  upon  the  statute  to  that  puq[)fl|H^ 

idki.  No.   made  in  the  time  of  King  Edward  the..Fii8^,5)flH(T 

manding  such  sheriff  to  forbear  the  empanfljjfflg 
of  him,  and  he  may  have  an  action  to  wo^W 
damages  upon  that  staute.  This  is ;  c^Uo^Jd 
most  a  writ  of  dotage^  a  word,  perhaps;,  aif(4ci)t|; 
taken  in  good  and  favourable  sense,  pro.^flf 
atatisj  viz.  a  gift,  privilege,  or  exemption  aU^wol 
to  age  in  favour  thereof,  and  as  a  benefit*. ,  Haywf 
thus,  by  way  of  ingredient  or  introduction  jtaken 
view  of  the  several  ages,  let  us  now  see  wheniiff 
and  how  age  is  material  touching  them  wboaie 
to  make,  or  to  be  made  executors,  and  whatiagjff 
is  required  thereabout  (tf).     Master  Perkins  sdi|lb| 


■  ■     '   .■»        iri"r 


(a)  it  18  the  proper  jurisdiction  of  the  spiritinii  ooqrt  A 
determine  at  what  age  an  infant  may  make  a  wilJ^  mi  10 
executor  of  his  goods;  and  if  that  court  gives  aentenpe 
against  the  law,  the  party  grieved  may  have  rem^y  by 
appeal,  and  not  by  prohibition.  Jones,  210,  BfowiVBiift 
The  age  of  fourteen  is  now  allowed  there  and  in  ChUMty^ 
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tlrttt  one  of  four  years  old  may  make  a  will,  and  DeTises,  f.  «r. 
^ttosequently  executors ;   and  his  reason  is,  be-  for  «ie  SJT*' 
cause  the  executors  being  to  account  before  the  ^an*,'^spe-*^ 
oifdhxary,  it  cannot  be  intended  but  that  the  goods  cbuIf».dilliJu<^ 
sb^l  be  distributed  for  the  good  of  his  soul.     He  for  h»  doings 
i^pie^k^  as  if  he  only  made  an  executor  by  his  will, 
but  did  not  bequeath  any  thing,  but  left  all  to  the 
^kecutor^s  conscience  and  discretion,  which  is  not 
t^iial,  though  feasible,  as  before  I  have  showed, 
Af  ^d,  at  least     But  admit  it  were  so,  and  no 
.  iMiqtIest  at  all  contained  in  the  will;  yet,  since  at 
dRktage  an  infant  hath  no  discretion  to  elect  a  fit 
I^^sonf  to  distribute  his  goods,  money,  and  other 
&iiig8,  nor  to  make  continuation  of  an  executor- 
ihipl  to  another,  to  whom  perhaps  the  infant  was 
l(i[^e<^tit^r,  I  cannot  see  that  his  will  should  be  of 
iHj^  force :  but  if  he  be  of  the  age  of  fourteen 
fi^k^^  heing  the  age  of  discretion  in  the  judgment 
df  law,  then  I  should  hold  him  able  to  make  a 
frill,  although  yet  he  be  an  infant  till  twenty-one 
yerirs,  and  can  make  no  gift  of  land  nor  goods 
Wttleh  shall  be  of  force.    And  Babington,  chief  9  h  6,  f.  6. 
justice,  to  other  purpose,  makes  like  distinction 
between  an  infant  of  such  tender  years  and  one 
come  to  the  years  of  discretion.     So  also,  as 
before  we  showed,  it  is   in  the  case  of  felony. 
And  that  way  also  sounds  that  which  Hank,  says, 
iki  Henry  the  Fourth,  his  time,  viz.  that  an  infant  40^*^*^ 
of  eighteen  years  old  may  be  a  disseisor,  as  im- 
{dying  that  his  years  may  be  so  tender,  that,  as 
Candiah  saith  of  an  infant,  in  Edward  the  Third, 
his  time,  he  is  not  to  be  intended  able  to  know  or 

CO  3 
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disceiH  between  good  and  eviK  Me&inks,  tbet^ 
fore,  he  should  be  at  the  least  of  the  age  of 
discretion,  viz.  fourteen  years,  who  should  be  abk 
to  make  a  will,  and  consequently  an  executor  (a). 
sr  H.  6i  5.       And  the  custom  for  an  infant  of  fifteen  years  pU 

to  bequeath  by  will,  hath,  as  to  me  it  aaw% 

affinity  with  this  opinion,  though  thefe  the  gm0 

was  of  land  in  a  borough,  devisable  by  custooL 

And  that  way  reflecteth  the  case  in  the  time  of 

King  Henry  the  Sixth,  where  it  was  said,  that  an 

infant  under  fifteen  years  of  age  should  not  wage 

his  law,  viz.  take  an  oath  to  acquit  himself  of  • 

debt,  or  excuse  his  default  in  an  action  resL 

And  farther  reason  of  this  opinion  will  arise  oolt^ 

the  consideration  of  an  infant  made  an  executor. 

AcUon  against       Now  touchiug  an  infant  made  executor,  how 

myilrtTator  ^  '  youug  socver  he  be,  the  making  of  him  so  is  not 

D^r/o?A.Tod  void(i);  but  yet  the  execution  of  the  will,  whicfc 

the  plaintiff      jg  tjje  performance  of  the  office  of  an  execotoft 

shows  that  the  *^  ' 

said  A.  at  the  shall  uot  be  Committed  to  him  till  he  come  to  ths 
broiightwasand  age  of  Seventeen  years,  by  the  law  spiritual,  aa^ 
ofn^t'ald  till  then  (for  that  he  is  not  able  to  do  the  part  of 
▼erdictproquer.  ^^^  exccutor)  administration  is  to  be  committed  to 


(a)  An  infant,  at  the  age  of  eighteen  years,  or  as  some 
»ay,  fourteen,  may  make  this  testament,  and  constitute  ex* 
ecutors  for  his  goods  and  chattels.  Coke's  l  lost  89^  b; 
Swinb.  67;  2  Jones,  810;  2  Mod.  315 ;  2  Vero*  469.— (&) 


(1)  Even  in  ventre  sa  mere,  as  executor  or  legatee.    9  Bnv 
Ch.  11. 320;  1  P.  Wms.  343  ;  1  Ves.  1 14;  and  1  Cox.  R.«4^ 
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some  other  (a) ;  yet  if  it  be  a  woman  infant  who  Jodgmeiit  ar. 

1  .   •     r    \    •  11  'I   retted,  for  the 

la  SO  made  executrix  ( i )»  m  case  she  be  married  adnuiuttnttioa 

II  f  •  .  ■ 

*  (a)  Where  one  of  the  executors  is  an  infant,  and  may  not 
pfore  the  will,  administration  durante  sua  minore  atate  may 
be  gianted  to  the  other,  who  alone  shall  bring  the  action ; 
and  it  is  not  inconsifteni  that  he  shall  have  the  administration 
iq  ^ucb  case ;  for  that  it  is  not  granted  as  upon  one  dying 
intestate,  for  the  will  is  proved,  but  only  enables  him  to  sue 
aione,  because  that  the  other  is  not  capable  to  prove  the 
testament,  and  so  not  to  join  with  him,  and  he  may  soe 
alme;  and  Hatton  and  Maskats  Case  was  cited,  which  it 
entered  in  B.  B.  Mich.  15  Car.  a.  Rot.  703,  the  roll  of  wtiicb 
was  then  brought  into  court,  where  it  appeared  to  be  so 
adjudged.  But  where  both  executors  are  at  full  age,  there, 
itaiongh  Aat  the  will  be  proved  by  one  alone,  the  action  is 
to  be  brought  in  both  their  names.    Lev.  a  p.  240,  CMome 

.  ^  obtains  a  judgment  in  debt,  be  makes  his  wife  and  two 
daughters  his  executrixes,  and  dies ;  the  wife  alone  proves 
(tke  wiil,  reserving  the  power  of  administering  to  the  two 
dbogftters,  when  they  come  in ;  the  wife  alone  may  sue  a 
uire  fadaSf  she  averring  that  both  the  daughters  are  under 
the  age  of  seventeen.     1  Mod.  Rep«  ^97. 

Error  in  the  Exchequer  Chamber,  upon  a  judgment  in 
B.  R. :  a  man  having  a  judgment,  made  a  man  of  full  age  and 
two  infants  his  executors ;  he  of  full  age  proved  the  will,  and 
alone  brought  the  scire  fadasj  setting  forth  the  truth  of  the 
caie,  and  had  judgment,  of  which  error  was  brought,  and 
assigned  that  all  ought  to  have  joined  in  the  scire  Jadas  :  but 
by  an  the  justices,  upon  advice  with  the  civilians,  it  was  not 
error;  for  the  others  may  not  prove  the  will  during  their 
nonage,  and  the  judgment  was  affirmed,  for  the  execution  of 
the  judgment  shall  not  be  delayed  till  the  infant  become 
rffuU  age.— (C.) 


(1)  But  the  consent  of  her  husband  seems  necessary. 

C  C  4 
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ceaMih  at  17, '  tb'B  num  of  w^iiteen  years  -old  or  more,  rUmii 

and  to  doth  tho   ,  •  n     t  ^i  1111..1 

action  tgaion  it  'fts  if  she  iveTB  of  that  age,'  and  her  himaiia 
t^e  admm»ira.  ^^  ^^^  the  cxecution  of  the  toU;  noAfi&iwk 

Bf^^hS^^d  'ministration  were  before  committed  dunoigi  Ik 
cr?'^5  f  99  '^^^^^  ^  ^^^  woman,  it  shall  now  ense^i  ass ji 
b.        '  '    '  said  in  Princess  Case(i\    Yet  I  do  a  little narnl 

at  these  opmions,  considering  that  ttiese>*ttaHp 
-aire  managed  in  the  spiritual  court,  andbjhtfatt 
law ;  and  it  intermeddles  not  with  the  hnsfaaedii 
the  wife's  case:  now  by  that  law,  and  not  otf 
common  law,  comes  in  this  limit  of  tevestaoi 
years.  And  I  have  seen  it  (rilierwise  tepoBted, 
in  and  touching  the  last  point  . :  ti r.n^ 

Co.  1. 5,f.  sef.         Farther  touchinfir  infants  executors,  a2»d>  finder 

Bat  pajment  if  ^  ,  .      .  .  *  j 

tobcmadetothe  the  1^  of  Seventeen  years^this  is  to  be'iidM^ 
not  to  the  admi-  viz.  that  such  an  ouc  is  not  able  as  an  exeoitfxiriD 
S^m  io  ciii!  «sent  to  a  legacy,  so  as  it  may  by  virtue  tfcoetf 
c^A's^t'tg!'  settle  in  the  legatee.     Also,  if  administration*  bfl^ 

during  such  minority,  committed  with  .  special 

words  of  restraint  or  limitation,  t^jer.  that  ititt 

done  to  the  use  or  profit  of  the  infuit  execolM^ 

Co.  1. 6,  r.  67f .  then  no  sale  of  lease  or  goods,  or  assent  to  legaflj 

by  such  administrator,  will  bind  or  prejudice  die 


■•"~**"**T^ 


3  Bac.  Abr.  9.  It  is  indeed  said^  that  she  may  ex^cq^i.f 
naked  authority  without  her  husband. ,  Co.  Litt.  1 1  s,  a.  ^  6.> 
i  Ves.  191.— (E.) 

(1)  He  h,  however,  disqualified  from  acting  m  his  ex- 
ecutorship until  the  age  of  twenty-one,  dnd  an  admhiisttMMr 
durante  minore  tetate  appointed  by  the  Ecdemsdcal  Gf«tt9 
the  interim.  Stat.  38  Geo.  3,  c.  87,  s.  6.  It  is  said*  mp^ 
fant  may  be  appointed  even  in  ventre  sa  mere ;  and  then,  it 
there  be  more  than  one,  they  shall  all  be  entitled.  Goioffi* 
io«;  3  Bac.  Abr.  8;  West  Symb.  I,  B.  e35i^(E.>* '^  '' 
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infimtf  eareentor;  iithevwiBe/^perlium,^  ifihe  ad^  ^^  '^  ^'-^  >  > 
biiiibtrclliuiif  dturii^  the  tnihority^  be  i  icofliiiaittad  M'i.^t  <• 
l^eialfy;  And  if  the  testator '  hkaself^  .malcing  ' 
wk  iiifimtiexdctitory  doth  also  appoint  aiiother to  ^: 
|iep>hisi>ececuftor  durmg^  ^his  nooage^'  expressingi  it 
taviieionly  for  tke  l)enefit  and  behoof  of  the'  infant 
i^QKciltor^  'I  dodbt  whetJKr  this  temporary  e3cecuti(Mr 
Udud  any  whit  restrained  from  what  pertains  to 
thd)fvir^er  of  an  absolute  executor;  for  there  may 
hei  perhaps,  difference  between  him  to  whom  the 
ttirtiefvof  the  goods  commits  the  government  of 
ihcrmy  though  bnt  for  m  time  and  in  special 
manner,  and  an  administrator  so  especially  made 
l)>^rjdief  ordinary,  another  being  presently  by  the 
.irM  of  the  owner  or  testator  to  have  the  admi- 
^iMImtioa^  in  whom  for  a  time  legal  defect  is 
tfamoL  'But  now:  let  us  pass .  over  this  age  oi 
jsventeen,  and  consider  of  the  infant  between 
Slliat^me  of  his  being  admitted  to  take  upon  him 
'the  executorship,  and  his  accomplishment  of  his 
Ml  age  of  one-and-twenfy.  Firsts  then,  suppose 
that  he  doth  release  a  debt  due  to  his  testator;  ' 
Hfbether  shall  this  be  good  to  bind  him,  and  to 
-discharge  the  debtor,  as  well  as  if  the  executor 
%ii&  been  of  full  age,  he  now  having  proved  the 
will,  and  being  by  the  law  spiritual  approved  an 
^^i^ecutor  able  ?  And  this  point  coming  in  ques- 
tiOKb  in  RusseWs  Case,  in  the  late  Queen's  time, 
consideration  was  had  of  divers  good  reasons  for 
diabling  of  this  release  (a) ;  as  that  an  executor  h.  «6  m. 

'•'■l.      . ■■ •■ 

I 

\a)  Debt  on  bood  to  tesmor,  defendant  pkads  a  relemse 
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represents  the  person  oi  his  testator^  and.  id  hm 
right  and  power  doth  these  acts  and  not  in  his 
own,  and  therefore  his  in&ncj,  which  kasMe 
or  condition  of  his  own  natural  person,  shall  ns 
more  disable  him  than  it  dodi  the  King,  a  mayei^ 
i6n,6,A5,%u  or  other  head  of  a  corporation.  Also  difefs 
^'  ^'  ^^         books  were  found  to  run  that  way,  as  w^  in 

the  case  of  an  infant  as  of  a  feme-covert  fiat 
upon  great  deliberation  in  the  King's  Benehf 
and  upon  conference  had  with  the  Lord  An* 
derson,  Manwood,  and  other  justices,  it  wts 
resolved  and  adjudged^  that  the  release  of  ah 
infant  executor,  without  payment  of  the  debt  asd 
Co.  1 5,  f.  tr.    duty,  would  not  bind  or  bar  him«     First,  for  fbrt 

if  it  should,  it  would  be  a  wasting  or  devastiag 
of  the  goods  of  his  testator,  and  so  would  change 
his  own  goods.  Secondly,  it  would  be  a  mwbgi 
which  an  infant  could  not  do  by  his  release. 
Thirdly,  it  was  no  pursuit  nor  performance  of  Ae 
office  or  duty  of  an  executor,  but  the  contrary! 
And  upon  this  judgment  a  writ  of  error  was 
brought  in  the  Exchequer  Chamber,  where  il 
was  agreed  by  all  that  the  release  was  not 
effectual  or  binding,  so  as  this  point  now  had 
die  resolution  of  all  the  judges  of  England.  Bet 
it  was  agreed,  that  if  payment  or  satisfaction  hi 

by  one  of  the  plaintiflb  (executors):  plaintifl^  reply,  tbe 
release  was  without  consideration,  and  he  who  released  vas 
within  age  at  the  time  of  the  release  made ;  and  on  demurrer 
it  was  adjudged  for  plaintifi,  that  it  was  a  void  rdei 
Cro.  £1. 671 ;  Knot  v.  Barlow^  Pas.  40  EL  in  C.  B«^C.) 
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been  smde^  diea  the  infoaai  executor  might  have 
OMMle  a  good  acquittance  and  discharge  (a) ;  anA 
iadeedr  pajnDQeiit  itself^  if  proved,  brings  discharge 
enough  except  in  the  case  of  a  single  bill  Note,- 
thaiitbe  principal  case  ^judged  wa^  not  a  release 
ef^aoy  debt  or  dutj  by  specialty,  but  of  trespass 
ifk  <t<»iversion  of  goods  found  or  taken  in  the 
|98teLtor  s  lifBtime,  But  posito  that  this  infant  had 
S9ienlad  to  a  legacy,  whether  will  this  bind  him 
or. /not  1  For  in  the  case  of  BusstUj  it  is  said, 
thftt  all  things  which  an  in&nt  doth,  according  to 
^  office  and  duty  of  an  executor,  will  stand 
iim  ;nnow  it  is  part  of  his  office  to  pay  and  tSL^ 
•eUte;  legacies.  Yet  since  this  act  amounts  to  a 
vastetion  or  wasting  of  the  testator's  goods,  as 
weU  as  the  other,  in  case  there  remain  not  goods 
siifiident  for  payment  of  the  debts;  and  oonse^ 
qoefitly  here,  as  well  as  in  the  other  case,  the 
kifatit's  own  goods  would  become  liable  to  his 
testator's  debts,  I  doubt  and  incline  that  it  is  not^ 
noT;  can  stand  effectual ;  for  except  in  the  other 
ure  admit  a  want,  or  possibility  of  want  of  assets 
fr  goods,  the  release  could  neither  hurt  the  infant 
hJlBself^  nor  do  wrong  to  any  other;  and  that 
a^nutted,  this  case  is  of  like  prqudice^  Yet  \i 
thcvie  assets  should  be  void,  so  also  would  be  his 
payment  of  legacies ;  and  how  then  were  he  an 


(tt)  The  release  of  an  infant  executor,  if  he  receive  fuB 
fttjmctet  or  satisfaction,  is  a  good  discharge  for  what  be 
iveeireth  ^  but  it  is  otherwise  without  payment.  Co.  Litt.  1 72. 
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able  eteeator/at  the  age  of  seveateen  yeanv  to 
me  and  to  be  cued  for  debts  and  legacies  f'  Ailii 
if  upon  suit  it  cannot  be  showed  that  4Ms  mUt 
take  up  ally  or  d^ble  the  payment,  th^  hapiy  lie 
may  be  fotced  to  pay.    Q$$artj  notwithsttftfdiii|[f 
wbethw  these  acts  (though  voluntary)  stand  sM 
good  upon  bene  esse^  or  conditionally,  t^.  'i^JJM^ 
be  besides  goods  sufficient,  &c.  or  that  ds^tA^ 
nonaged  executor  may  have  an  action  of  ^liceoitnt 
for  the  money  by  him  paid  to  the  l^ate^i^iyid 
also  avoid  his  assent,  where  that  is  cmly  uee^r 
But  doubtless  neither  the  assent  of  such  eMcotttt^ 
before  the  age  of  seventeen,  nor  any  pay meht  of  k 
debt  to  him,  could  be  good,  although  m«lh*tlie(# 
to  or  by  another  executor,  before  the  provitfg^of 
the  will,  would  stand  firm  and  good ;  fo¥  thtt 
infant  wants  not  only  proving,  but  also  abiU^ti^ 
prove  his  testator's  will ;   yea,  the  will  Mamte 
suspended,  and  the  testator  as  it  were  intdstale^ 
whilst  the  administration  stands  in  force,  so'jii 
during  that  time  nothing  can  be  done  by^any^^ 
executor ;  and  therefore  there  is  great  difference 
between  the  cases.     What  if  payment  of  a  legacy 
be  made  to  an  infant,  can  he  make  a  sufficient 
acquittance  ?    This,  I  confess,  is  besides  the  poiQt 
in  hand ;   yet  because  it  concerns   infants.  .SBd 
executors  (though  not  infant  executors),  it  n^  nrt 
amiss  here  to  cast  some  thoughts  and  words  ixy^n 
the  point,  for  that  it  many  times  perplexeth  \f9% 
executors  and  legatees.     First,  therefore,  Ia  cftM^ 
the  infant  be  of  the  years  of  discretion,  viz.  finir* 
teen,  I  hold  it  clear  that  any  payment  to' him 
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ooade.  will  stand  good ;  for  that  the  law  at  thdt 
«g0  holds  him  able  to  govern  and  maaciage  has 
9VB  .k^ds  held  in  socage,  and  consequently,  to 
riQCeiiTeb  the  rents  thereof;  wherefore^  whether  he 
wfaQ  .QMikes  such  payment  hare  any  acquittance  or  Notes  of  re. 
9Qi^  i£  he  have  proof  of  the  payment^  he  is  weU  tc^Ittamres. 
mmgh  acquitted  from  any  second  payment ,  and 
ifi^widiout  payment  he  get  an  acquittance,  it  will 
«pt<safficie»  the  infancy  of  him  who  make^  the 
aoi^ittance  considered.  Besides,  if  the  acquits 
t4Mie^be,  as  most  usually  they  are,  but  signed 
onlffi  with  the  name  of  the  maker,  and  not  sealed^ 
Hf§  t9&ly  an  evidence  or  proof  of  payment,  and 
Wh^lfM^ble  acquitts^ce,  because  no  deed ;  so  as  vide  stat.  4,  5, 
|ti  iM^thing  di&rs  from  proof  by  witnesses,  save 
^1  iltvis  not  mortal,  as  they.  But  now  if  thfe 
MifaAtiiie  under  the  years  of  discretion,  what  shaU 
WiiS9if  JtO^  It  payment  to  him,  especially  if  he  he 
l^^ikhree  or  four  years  old,  or  thereabout  (i)l 
Nljjtem^.I  ijiink  caution  is  to  be  used  by  the  executor 
gisn^r^y;  and  the  surest  way  is,  if  he  fear  to 

^'I'^yl''^'.  i  : ..L.J ; .      ■'■    i 

/'O'^it-*     ^       -       •   •  ^.:       ■   I     •        •'.'      • 

.  (1)  But  DOW,  by  36  Geo.  3^  c.  52,  8.  32,  in  all  cases  wher^, 
by  reason' of  infancy,  absence  beyond  seas,  &c.  the  executor  * 

^IHaM  dttbharge  himself  of  a  legacy,  and  the  duty  pajrabfe 
dM»ofr,>lienuiy,  al  tha  expiration  ^  thie  yeaiv  pay  tiiis  sluntf^ 
H^^  dsdi^^ikig  AUi^  duty,  frit))  .iht^  privity  of  ^  acoouiitaQi*' 
ffmmf^f^^ipXp  the  Bank«  to  be  laid  out  in  the  Three  per  Cents. 
and  ip  be  placed  to  the  account  of  such  legatee ;  and  this 
^jr^ntf  shUI  "be  a  suffident  discharge  fbr  such  legacy  $  an^ 
Mli^iMy  with  the  divideAdii  accruing  thereon,  will  betrans- 
ftrmli  to  the  party  •  entitMi  upon  petition,  sununoBS,  4Nr 
i^igfj^njU  thjs  (Jourt  of  Chancery p-<R^^ 
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keep  it  in  an  j  respects,  to  pay  it  into  the  court 
where  it  is  recoverable,  viz.  where  the  will  uns 
proved :  yet  the  case  so  may  be,  as  that  this  pay- 
ment may  not  be  at  all  safe  for  the  executor.  As 
put  the  case  that  he  entered  into  bond  or  statofe 
to  pay  all  legacies  by  such  a  day  to  the  sevenil 
legatees:  here,  I  think,  tiie  payment  into  Ibt 
court  spiritual  sufficeth  not,  for  that  must  mftke 
the  receipt  to  be  with  some  charge,  which  iik 
-some  kind  an  abatement ;  there  I  think,  UieflelMfe, 
legally  to  secure  the  executor,  die  payment  ItlM 
be  to  or  in  the  presence  of  the  guardian,  MdtMe 
of  nubriture,  viz.  him  or  her  who  hath  (thtfuglif tadt 
as  guardian  in  respect  of  lands)  the  cust^ytt 
education  of  the  infant ;  for  otherwise,  to  |Miy4t 
into  the  hands  of  such  a  tender  infiint,  sc^ihHb 
from  any  governor  or  guardian,  were  to  expoM^ft 
to  loss,  both  for  that  he  is  not  able  to  cootit  tk 
sum,  and  for  that  he,  yet  not  being  cofne  to  dis- 
cerning years,  were,  alike  with  j£sop's  Cock,  to 
part  with  pearls  or  coin  for  plums  or  trifles  of  tio 
value.  But  in  case  no  bond  nor  other  coUateial 
penalty  lie  upon  the  executor,  or  in  case  the 
bond  or  statute  be  only  to  perform  the  will^geniB- 
rally,  which  nothing  alters  the  course  of  paying 
which  by  the  will  the  law  laya  upon  eteevtot^ 
then  is  not  the  executor  put  to  any  such  paynMt, 
nor  need  pay  without  demand  and  acquittance^  ai 
in  case  of  payment  upon  a  single  bill,  or  of  lent- 
seck,  where  no  distress  can  be  taken,  nor  otbtf 
penalty  incurred.  Yet  in  that  case,  if  deaairf 
be,  and  acquittance  ready  to  be  given,  let  fte 
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executor  take  heed,  in  case  he  be  bound  to  per- 
formance, that  he  stand  not  upon  the  invalidi^ 
of  the  acquittance  in  respect  of  nonage;  for,  as 
I  have  said,  proof  by  witnesses  may  supply  a 
Bullity  of  acquittancBi  and  much  more  the  weak- 
ness or  imbecility;  payment  according  to  the 
testator's  appointment  being  the  matter  which 
acquitteth  the  payer,  and  this  the  executor  may 
have  testified  under  the  hands  of  divers  witnesses, 
^l^essing  circumstances,  so  as  all  dyings  he  may 
continue  safe  from  second  paymept  as  well  as  if  an 
aicquittance  had,  the  witnesses  whereunto  are  sub- 
jw^  to  mortality  as  well  as  the  other*  But  herein 
^oitS;  of  equity  do  often  interpose  helpfully  for 
ihraA  who  seek  not  evasion  from  payment,  but 
only  security  in  paying*  And  of  infant  executoiai, 
and  by  occasion  thereof,  of  in&ncy  in  legators  or 
legatees,  thus  much. 

. : An  infant  executor  cannot  sue  per  attornatum^ 
because  he  cannot  make  a  warrant  of  attorney. 
But  if  one  executor  be  of  full  age,  he  may  sue 
.wjith  that  other  per  attomatum  (a). 

(a)  Debt  by  three  exeaitoiSi  by  attorney,  of  whom  one  i  Vent.  40. 
cf  them  was  within  age ;  the  defendant  pleaded,  that  he  was  ^  stra.  i^^ 
vidda  the  age  of  serenteen  years ;  upon  idiich  die  plaintiff 
damned,  and  two  points  were  argued  at  the  bar.  First,  if 
an  infimt,  and  other  executors  of  full  age,  join  in  an  action, 
H  the  infimt  ought  to  do  it  per  guardian  ?  Secondly,  if  the 
JB&nl  onght  to  be  omitted,  and  the  suit  only  in  the  name 
tf  dioae  of  full  age  ?  And  the  Court  being  divided,  delivered 
their  opinions  severally,  but  judgment  was  given  that  the 
dsfiandant  respondeat  amter^  Lot.  i  p.  S99,  Foxaiii  v.  Tn^ 
rmUne. — (C.) 
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ALTHOUGH  these  be  not  recoverable  at  and  by 
the  common  law,  but  most  naturally  at  and  by  Iha 
law  ecclesiastical ;  yet  by  suits  in  courts  of  eqaityi^ 
as  the  Chancery  and  Courts  of  Requests,  Imi  afi^ 
often  obtained ;  and  of  many  things  touchingj^^ 
common  law  taketh  notice,  and  hath  laiwilbM; 
occasions  so  to  do.  We  will,  therefore,  causiiii 
thereabout  these  parts  or  points,  some  wfaeMo^ 
have  been  in  part  before  touched,  upoa  dbtf 
occasions  (a). 


i^arii 


Co.  Lit.  111.  (a)  Devise  (from  the  French  word  devinr^  *iffV&>P| 

^^^^  1^  '^'     '^^^'^"^cinarif  to  speak;  for  testamentum  ed  Uaiaiio  mea^  d, 

index  animi  termo ;)  isi  by  the  civiliansi  termed  a  legscjt  wf 
in  that  sense  is  a  gift  lefl  by  the  deceased,  to  be  paid  at 
performed  by  the  executor  or  administrator,  after  his  deadis 
and  it  is  called  a  gift,  for  that  it  proceedeth  of  the  msit 
liberality  and  free  good  will  of  the  deceased.  And  in  that  it 
is  lefty  it  diffiereth  from  other  gifts,  not  only  those  which  SR 
called  deeds  of  gift,  executed  in  the  life  of  the  donoTi  Ul 
also  from  those  gifts  which  be  made  in  consideration  of  dssAi 
wherein  the  things  given  are  delivered  by  the  testator  in  Ui 
lifetime,  to  become  their  own  to  whom  they  are  delivered,  ia 
case  the  testator  die ;  for  legacies  are  not  delivered  by  the 
testator,  but  are  left  to  be  paid  or  delivered  by  hia  executoi 
or  administrator. 
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I.  Whether  any  legacy  in  certain,  lying  ^ 
prmder,  may  be  taken  or  had  without  the  ex- 

A  gift  in  coDiideration  of  death(i%  is  where  a  man,  ia 
tooiideration  of  hb  mortality,  doth  give  and  deliver  something 
lo  anotheTi  to  be  his  in  case  the  giver  die :  but  if  the  giver 
da  not  make  express  mention  of  his  death,  they  cannot  be 
iwoked,  but  take  effect  from  the  time  of  making  the  gifl,  if 
the  same  be  not  fraudulent.    And  if  a  person  deliver  goods, 

'  (i)  Bodi  a  gift  is  always  accompanied  with  an  implied 
Mill  diatf  if  the  doaor  live,  the  gift  shall  revert  to  him ;  for 
It  If  VMlde  only  upon  consideration  of  death  (i  i  Vin.  Abr,  1 76 ; 
1  fm  Wn».  404;  Fr.  Ch.  269),  although  it  so  far  partakes  of 
iIm  UfMme  itf  an  absolute  gift,  that  no  assent  of  the  executor 
iilMbasMiy  (a  Ves.  jun.  120} ;  yet,  like  a  legacy,  it  shall  not 
l^fivaD  Sfgainst  creditors ;  but  it  is  not  suable  in  the  eccleBias- 
NNHrta.  8tra.  777*  To  make  this  disposition  efiectual, 
■mst  be  an  actual  parting  with  possession  out  of  the 
%  in  general  by  corporeal  ddivery.  1  P.  Wms.  404, 
441;  a  Ves. 431.442;  8  Ves.  jun.  111. 120.  Where,  how- 
eviri  from  the  nature  of  the  subject,  that  is  not  practicable, 
k  b  aoffident  if  the  donor  do  all  in  his  power  to  transfer,  as 
ly  delivering  bills  of  sale,  key  of  warehouse,  or  trunk.  Pr. 
I9L900{  3  A&.  914;  4  ^r-  Ch.  R.  72.  And  so  an  actual 
4dltfery  Is  not  sufficient,  unless  the  donee  have  a  continuing 
|8BlaaMion  of  the  chattel  so  delivered.  Bunn  v.  Markham^ 
7  Hint.  aa4 ;  and  S.  C.  1  Holt  R.  352.  Still  less  can  a  de- 
ttlHJ  merely  constructive  or  symbolical  have  effect.  9  Yes.. 
44d^  ^  Mf«  Those  chattels,  therefore,  which  in  themselves 
110  value,  except  as  evidences  of  contract,  as  bills  of 
contract  debts,  &c.  cannot  be  so  disposed  of.  IbitL 
But  k  k  not  yet  decided  how  far  the  delivery  of  a  mortgage- 
deed  b  a  sufficient  transfer  of  the  interest.  3  P.  Wms.  358, 
&;  Ambl.  318. 

Aa  the  consideration  is  the  death  of  the  donor,  any  ah- 
jolate  gift,  as  by  a  check  on  a  banker,  payable  at  all  events, 
and  immediately,  is  not  to  be  considered  a  gift  of  this  nature 

(4  Br. 
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ecutor's  assent,  by  the  legatee,  or  him  to  whom  it 
is  bequeathed. 

to  be  kept  until  he  be  dead,  and  then  to  be  disposed  or 
distributed  in  pios  usuSf  in  this  case  the  person  is  executor 
of  those  goods  so  to  be  by  him  distributed. 

Legacies  may  be  given  divers  ways,  either  simply  or  ood« 
ditionally ;  that  legacy  is  said  to  be  simple  which  is  giveo 
without  a  condition  annexed  to  it :  and  as  in  appointing  an 
executor^  it  matters  not  after  what  form  of  words  it  be;  lO  it 
is  in  the  bequeathing  of  a  legacy ;  for  it  signifies  not  after 
what  form  it  be  given,  so  that  the  testator's  meaning  do  but 
appear,  whether  it  be  in  goods  and  chattels,  or  lands  aii3 
'  tenements.    Swinb.  p.  4,  s.  4,  n.  i8. 

What  words  are  necessary  in  wills,  to  make  an  estate  in 
fee-simple,  fee-tail,  or  for  life ;  and  what  in  deeds ;  and  how 
the  intent  of  the  party,  in  wills,  is  chiefly  to  be  observed. 
See  1  Inst.  9,  6 ;  4  Mod.  89 ;  Style,  281 ;  a  Lev.  91 ;  1  Mod. 
Rep.  100;  1  Salk.  2.  6;  Pasc.  1729;  Barry  and  EdgwvOif 
Cro.  Car.  447;  1  Roll.  Abr.  834. 

"  All  my  estate,"  in  a  will,  passeth  a  fee.  Ca.  in  Chan. 
262,  Tirrel  v.  Page ;  1  Wilson,  333 ;  Frogmorten  v.  tFrigit, 
Easter,  13  Geo.  3,  3  Wilson. 

A  devise  to  a  man  and  his  heirs  male  makes  a  good  estate-taiL 
1  Inst.  27,  a.    But  the  son  of  tlie  daughter  shall  not  inherit. 

Where  a  devise  to  a  man,  and  his  heirs  male,  n  a  good 
estate-tail.     1  Inst.  27,  a;  post  172. 

Where,  by  a  devise  to  a  man  and  his  heirs  male,  the  ion 
of  the  daughter  shall  not  inherit.     Coke's  1  Inst.  25,  .a. 

If  a  man  devise,  by  his  last  will,  lands  or  tenements  to  1 

■    ■ — ■        ■  * 

(4  Br.  Ch.  R.  286);  but  if  it  be  expressed  as  for  moumibgi 
it  proved  that  the  gifl  was  made  in  contemplation  of  death. 

1  P.  Wms.  441 ;  and  2  Ves.  jun.  111.  Hence  the  wife  of  the 
party  is  competent  to  take  this  interest ;  for  it  becomes  onlj 
absolute  on  the  death  of  the  donor.  Ibid. ;  and  3  P.  Wms.  367. 

A  person  brought  into  England  as  a  slave„  held  also 
capable;  for  he  becomes  free  instantly  on  landing,  an4 
clothed  with  all  the  rights  of  a  freeman.     Shanley  v.  Harrry, 

2  Eden  R.  126 (E.) 
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When  an  executor  can  or  safely  may  pay,  de-  2, 

iver,  or  assent  to  a  legacy. 


nan  and  to  his  heirs  male,  thisy  by  construction  of  law«  is  an 
»tatc-tail,  the  law  supplying  the  words,  **  of  his  body.'* 

Where  lands  are  given  to  a  man,  and  the  heirs  male  of  his 
lody,  upon  condition  that  if  he  die  without  heir  female  of 
118  body,  that  then  the  donor  shall  reenter;  tin's  condition  is 
itCerly  void ;  for  he  cannot  have  an  heir  female  of  his  body 
lO.Iong  as  he  hath  an  heir  male.     1  Inst.  164,  a, 

A.  deviseth  land  to  B,  for  life,  paying  yearly  to  C  during 
be  life  o£  D.  6L  rent  at  Michalmas ;  and  if  unpaid,  that  C 
night  distrain  for  it.  It  seemed  that  this  word  payings  in 
his  case,  is  not  a  condition  for  breach  whereof  B.  should 
or&it  his  estate,  because  a  distress  for  the  rent  is  given  by 
^  will  to  C.  1  RolL  Abr.411  ;  I.  pi.  3. 
,  A  roan  devised  lands  to  one  for  his  life,  and  after  to  his 
i^t  heir  male,  and  to  the  heirs  males  of  his  body :  agreed 
hat  he  hath  but  an  estate  for  life,  because  he  had  express 
iState  for  life  devised  to  him,  and  the  remainder  is  limited  to 
lif  next  heir  male,  in  the  singular  number,  and  the  right 
leir  male  of  the  devisee  cannot  enter  for  the  forfeiture  in  the 
Ife  of  the  devisee,  for  he  cannot  be  heir  as  long  as  the  devisee 
hreth.  And  the  devisee  by  fcoffiment  determining  his  estate 
\a  life  by  a  condition  in  law  annexed  to  the  same,  it  cannot 
fterwards  be  revived,  and  therefore  the  contingent  remainder 
raa  destroyed :  but  if  tenant  had  been  disseised  and  died,  it 
lad  been  otherwise.    \  Rep.  66^  Ardiers  Case. 

Lands  are  devisable  according  to  the  custom  of  several 
ilaees ;  as  in  many  places  all,  in  some  places  only  such  as 
h^  devisor  hath  purchased. 

■ 

,.In  some  places  he  may  devise  any  estate;  in  some  places 
or  life  only,  &c.  And  voluntas  testatoris  est  ambulatoria  usqtfe 

d  WOTtCffl* 

Where  a  man  hath  devised,  by  his  testament  enrolled,  a 
ertain  rent,  to  arise  out  of  his  tenement  within  the  city  of 
iOndon,  without  clause  of  dbtress ;  yet,  by  usage  of  the  said 
ity,  he  to  whom  the  devise  is  made  may  distrain,  and  avow 
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^  Whether  one  executor  alone  may  do  it  ;'^and 

what  if  the  executor  be  an  infimt,  or  womui* 
covert? 


the  taking,  if  the  rent  be  behind.  And  in  the  same  nuumer 
fhail  be  done  of  all  the  ancient  rents,  called  quit-rents^  wimb 
the  same  city. 

By  the  custom  of  London  a  foreigner,  as  well  as  a'diij& 
freeman,  may  devise  his  tenements  in  London,  whidi  ti^^na^ 
fai  simple  fee,  to  another  in  fee ;  but  such  devise  may  ao|  w 
made  in  mortmaini  unless  by  a  citizen  or  freeman  of  thecify^ 

Dyer,  a55»  pl.  3.  ". 

A  devise  may  create  an  estate  otherwise  than  a  glft^'ddfl 

yet  cannot  a  devise  direct  an  inheritance  against  'ratek  (t 

law ;  and  the  heir  in  tail  male  must  make  his  coaveyatioci  tt 

males  only,  and  the  female  in  tail  female  by  fentiiftt  oolj. 

Therefore  the  safest  way,  when  a  man  will  entail  his'lal^b 

the  heirs  male  and  female  of  his  body,  is  to  ITmit  'tt^  pi^ 

estate  to  him  and  the  heirs  male  of  his  body,  the  rtiniiiikflff^ 

to  him  and  to  the  heirs  of  his  body,  and  then  all  Ms  «|ni^ 

whatsoever  are  inheritable.    1  Inst.  515,  b;  377,  a.  '''^ 

Such  estate  as  cannot,  by  the  rules  of  common  1$^,  be 
conveyed  by  act  executed  by  a  man  in  his  lifetime,  by  advici^df 
counsel,  cannot  be  devised  by  the  will  of  a  man  who  is  intebJcd 
in  law  to  be  void  of  counsel.     1  Rep.  85,  Corbet**  Case.   . 

By  will  an  estate  of  inheritance  may  pass  wichbut  ttieie 
words,  his  heirs ;  as  if  a  man  devbe  ten  acres  to  another,  aiil 
that  he  shall  pay  to  his  executors  10 1.;  hereby  the  detibee 
hath  a  fee-simple  by  the  intient  of  the  devisor,  albeit  itlxs'so^ 
to  the  value  of  the  land.  So  it  is  if  a  man  devise  laodi  to 
a  man  in  perpduum^  or  to  give  or  to  sell,  or  tit  Jhodo  snii^Stif 
or  to  him  and  to  his  assigns  for  ever.  In  these  cases  a  fae- 
simple  doth  pass  by  tlie  intent  of  the  devisor ;  but  if' the 
devise  be  to  a  man  and  his  assigns,  without  saying,  "tat 
ever,"  the  devisee  hath  but  an  estate  for  life.  If  a  man'deriie 
land  to  one,  ei  sanguini  suo^  that  is  a  fee-simple ;  but  if  it  be 
semini  suOf  it  is  an  estate-tail.     1  Inst.  9,  B. 

A  feofiment  to  the  use  of  his  will,  and  to  the  use  of  him 
and  his  heirs,  is  all  one. 

When  a  man  maketh  a  feofiment  to  the  use  of  his  will,  he 
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'  What  shall  amount  to  an  assent  of  the  ex-         4 
scntor/  and  what  to  disassent,  or  disablement  of 
aussent. 

rxiii'  "         ■  ■  ■■ 

haili  the  use  in  the  mean  time.  Secondly^  if  in  such  case  the 
teonbr  "by  his  w31  limit  limit  estates  according  to  his  powers 
tl;e  estates  take  effect  accor4ing  to,  or  by  force  of  the 
ifinty  and  the  use  is  directed  by  the  will|  so  that  In  such 
the  will  is  but  declaratory.  But  if  in  such  case  the 
foir^  by  h^  will  in  writing,  deviseth  the  land  itseli^  as 
owner,  of  the  land,  without  any  reference  to  his  authorityi 
i^ll.  shall  pass  by  the  will :  for  the  testator  had  an  estate 
}]e  in  .him»  and  power  also  to  limit  an  use^  and  had 
jra.^pvu^ue  which  of  them  he  would, 
a  ^^  make  ai  fepffn^nt  to  the  use  of  his  will,  or  to  the 
i^^apk  person  or  persons,  and  of  such  estate  or  estates 
i^^aM.  appoint  by  his  wQl;  by  operalion  of  law  the  usq 
\  rait  in  the  feoffor,  and  he  hath  the  use  in  the  meantime 
18  seised  of  a  qualified  fee,  till  declaration  be  madefu#t 
cormng  to  his  power,  and  then  the  estate  takes  effect  by  force 
j^tl^iepffmeat,  and  the  use  is  directed  by  the  will.  But  if 
imc^^.S^flbr  by  will  devise  the  land  itself,  without  referencfi 
to  jAis  authority,  there  it  shall  pass  by  the  will.  6  Rep.  i8, 
Sar  Etimard  CUre^s  Case. 

A  deyjse  imports  a  consideration  in  itself,  and  therefore 
fiaJDDpjt  |b.e  averred  to  be  to  the  use  of  any  but  the  devisee^  if 
^^W  not  expressed  in  the  will.  No  more  can  a  devise  be 
jmmBd  to  be  for  a  jointure,  unless  it  be  expressed  in  th# 
inOf ' ,  4  Rep.  4,  Vernon's  Case. 

V  l)c^3ee  of  lands  may  enter  into  them  without  livery  of 
^ppun  Aeri^of  to  be  made  to  him.    1  Inst«  113. 
tA. device  without  ajttomment  goo4»    i  Inst  iiii  us,  a; 

J  Where  a  devise  is  void  in  law  by  misrecital  of  a  grant,  and 
Kck  of  an  attornment^  the  Court  decreed  it  good*  Bacon's 
^e,  Tothill. 

^.AU  devises  of  land  void,  except  in  writing,  with  tbre^  or 
fouK  witoesses.    See  25  Geo.  a,  c.  6,  whereby  qreditory  aa^ 
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d.  How  a  lease  or  chattel  real  may  be  gi^eil  to 

one  for  a  time^  with  remainder  to  another;  how 
not. 


legatees  are  made  competent  witnesses  to  wills.  See  s  Stnu 
1853.  And  the  statute  provideth,  that  voluntas  donatoriSf  &c 
observetur.  But  the  35  Geo.  2,  extends  not  to  wills  disposing 
of  personalty  only.     17  Yes.  508. 

If  a  man  deviseth,  either  by  special  name  or  generallT, 
goods  and  chattels  real  or  personal,  and  dieth,  the  devisee 
cannot  take  them  without  the  assent  of  the  executors.  But 
when  a  man  is  seised  of  lands  in  fee,  and  deviseth  the  same 
in  fee,  in  tail,  for  life,  or  for  years,  tlie  devisee  shall  enter; 
for  in  that  case  the  executors  have  no  meddling  therewith. 
And  the  freehold  or  interest,  in  law,  is  in  the  devisee  belbre 
he  doth  enter,  and  nothing  in  that  case  (having  regasd  to  the 
estiate  or  interest  devised)  descendeth  to  the  heir :  but  if  the 
heir  enter,  or  hold  the  devisee  out,  he  may  either  oiter^er 
have  his  writ  of  ex gravi  querela,     1  Inst,  ill,  a. 

It  seems  this  writ  of  ex  gravi  querela  doth  not  lie  without 
a  special  custom,  although  by  custom  the  land  bejdevisabk. 
F.  N.  B.  459,  4to.  margin,  post  170.  Now  the  devisee  may 
enter,  and  bring  ejectment,  since  the  statute  32  &  34  H.  8. 

The  writ  ex  gravi  querela  lieth  where  a  man  is  seised  of 
lands  or  tenements  in  any  city  or  borough,  or  in  gavdktnd ; 
which  lands  are  devisable  by  writ  time  out  of  mind.  Now  if 
such  lands  be  devised  in  fee-simple,  or  fee-tail,  he  to  whoa 
this  devise  is  made  shall  have  this  writ,  ex  gravi  quereUf  for 
to  execute  that  devise. 

The  remainder  in  fee  to  a  stranger ;  if  tenant  in  tail  eater 
and  die  without  issue,  he  in  the  remainder  shall  have  thii 
writ.  And  the  heir  of  the  devisor,  for  want  of  issue,  or  he 
who  hath  the  reversion,  shall  have  this  writ.    F.  N.  B.  45^ 

Upon  information  that  Stephen  Newman,  seised  of  laodi, 
devised  them  to  Trinity  College,  in  Cambridge,  fiv  the 
maiutenance  of  a  scholar  there,  and  in  the  will  was  this 
clause  :  <<  that  if  any  by  cavil  sliall  hinder  this  devise,  or  that 
tlie  same  cannot  go  to  the  College,  by  reason  of  the  sti^te  d 
Mortmain,  then  I  devise  them  to  Kobert  Newman  and  lu$ 
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Wl^ere  an  assent  to  the  first,  or  one  part  of  the  6. 

bequest,  shall  imply  or  amount  to  an  assent  for 
the  residue. 

heirs  ;**  and  under  this  pretence,  that  by  the  statute  of  Mort- 
main the  College  could  not  have  them,  Robert  Newman 
entered,  and  held  the  possession  of  lands;  whereupon  the 
Mbtney-general  brought  this  information,  for  to  have  the 
lands  ^tablished  with  the  College.  And  all  this  appearing 
upon  the  bill  and  answer,  and  it  being  a  charity,  it  was  held 
by  the  lord  keeper,  Bridgman,  that  it  ought  to  be  established 
with  the  College,  by  virtue  of  the  statute  of  43  Elizabeth, 
notwithstanding  the  statute  of  Mortmain,  and  notwithstanding 
the  clause  in  the  will ;  and  so  it  was  decreed.  And  the  lord 
k^qpe^:  said,  that  it  did  not  differ  from  Lloyd*s  Case.  Hob. 
^36;  1  Lev.  284,  R^x  V.  Newman. 

And  it  is  truly  said,  that  tlie  first  grant,  and  the  last  will^ 
are  of  greatest  force. 

Where  in  one  will  are  divers  devises,  the  last  shall  stand :  Thii  doctriM  ia 
Cum  duo  inter  se  pugnantia  reperittntur  in  iestamento  uUhnum  ^V^^^^^^ 
Ti^um  €9t.    I  Coke's  Inst.  112,  113.  is  to  twc^  ibtj 

There  is  great  difference  between  a  feoffment  of  lands  upon  ****** ***  J°*°'" 
confidence,  or  to  intent  to  perform  his  last  will,  and  a  feoff- 
ment to  the  use  of  such  person  or  persons,  and  of  such  estate 
and  estates  as  he  shall  appoint  by  his  will ;  for  in  the  first 
caM  ibe  land  passeth  by  tlie  will,  and  not  by  the  feofiment, 
&c     1  Inst. 

Hie  fee-simple  of  the  copyhold  being  limited  to  the  use  of 
the  will  of  the  copyholder,  doth  remain  in  the  copyholder, 
aad  not  in  the  lord.    4  Rep.  24,  Copyhold  Cases. 

Devise  is  where  a  man,  by  his  testament,  giveth  lands  or 
tenements,  or  goods.  And  if  the  executor  will  not  deliver 
goods  to  the  devisee,  he  hath  no  remedy  by  common  law ; 
bjo^  he  must  have  a  citation  against  tlic  executors,  to  appear 
bdTore  the  ordinary,  to  show  cause  why  he  performs  not  the 
will  of  the  testator. 

.  For  the  devisee  may  not  take  the  legacy,  but  it  must  be 
^vered  to  him  by  the  executors. — (C.) 

D  D  4 
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7.  .  n  \\iX  Hie iBiejmet'  of  asMBt^  and  thercfin  cd^lseiifs 
.oeonditidnal.  :    -i  j\  .omi-'J 

8.  .y  What  maimer  of  interest  he  in  theipenpnler 
I  tof  a  lease^  afi«r  the  death  of  anothefi  hutkfdi&iig 
'\  the  life  of  that  oither ;  and  whether  hp  majsiinffm 
:  of  ijt  daring  that  time,  and  how*         i  ^^.'  /i/s  bil) 

9'  !  /  Whether  this  remainder  can  be  defeaAed  li^  aqr 
K  act  of  the  devisee  for  life,  or  by  tiie  de«th  vSjAik 

.in  remainder  first?  .;    .ii  htii;}, 

to.         ■    By  what  acts  or  accidents  a  legacy/ aMprn^ 

forfeited  or  lost,  and  therein  of  revocaliian^dndi 

'.before, -&c.  ■■-:  .i/7 -^frm 

11.        '    Whether  the  executors  assent  ahall  haiM-i^ 


iftheezecotor  lation  to  the  testator's  death,  and  sbdlnj 

give  It  to  an- 
other, the  legi-  good  a  grant  before  made  by  die  legatbeli  ^a 

reacdjat^       As  for  the  first,  we  have  before  sbdveidie 

^^^90^7'    ^Btttent  of  the  executor  to  be  necessary  befomaiy 

3rH.^sa     legacy  can  be  had(i);  for  that  debte  areJfipak(to 

be  paid,  ^d  that  the  executor  is  to  look  tD^afeUs 

^''     ■■  ■  ■   ■!  I'l   filii  ■ 

(i)  Certainly  without  such  assent,  express  of  fmpllidt'finn 

'-  i^articular  ifiets,  the  legacy  is  not  complete  or  perRii^  CyB^ 

Abr.  84 ;  Co.  Litt  ill;  1  P.  Wms.  554;  3 Id. €if5|<r|4lk. 

.599;  Zld.  340);  and  semble^  a  slight  assent  it  rtfrnj^ 

4  Bac.  Abr.  445 ;  3  Ventr.  358;  1  Vem.  460.    A^  a  ^oa- 

structive  assent  is  equally  efiectual.    Com.  D^.  A(iiiLc6L 

8;  10  Co.  47,  i;  Shep.  Touch.  456;!  Boll.  Abi:«.6aQ;.^P* 

Wms.  13 ;  Leon.  130.    And  he  cannot  subsequently  retiact 

•  his  assent,  ai^d  after  such  assent  an  action  lies  againii  Ua  ftr 

the  specific  diattel  bequeathed.    4  Bac  Abr,  j^i-^'Mu 

338;  3  East  R.  130.  ..  »  = 

But  an  assent  to  a  void  legacy  is  itself  void.  Plowd.  3<& 
And  his  assent  before  he  is  capable  of  grring  it  is  tfoo 
validity.    Com.  Dig.  Adm (E.) 
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^penl(^  >^  But  iiereto  «dd  'a'  litdB[^Q(llt  xtf  8wiii« 

burne,  a  learned  civil  ian,  who  saith,  tliat^n  case 
labrrgwds  te  in  Ae.  hands  or  cnstody^'j;  51 
T0t^iiihbmmefidoik  bequeath  them  to  >iniii,  then 
ottM|^i|ief  iDiiep-  or  retain'  dfem  against  ihe  hfdU  of 

the  executor,  so  as  th^re  be  other  sufficient  goods 
y^^  ttii»  hands  of  the  executor  for  payment  of  all 
aidbftic  but  though  thus,  as  it  seems,  it  would 

stand  in  the  ecclesiastical  law,  yet  for  that  no 
9]^rciperty;is  transferred  to  the  tegatee  without  the 
dtadbutor'ft  assent,  therefore  doubdess  the  executor 

may  at  the  common  law  recover  the  thing  with- 
-teUi  w  damages  to  the  value  against  the  legatee 
sdtiaiiAig^  it  (6).    Another  case  there  is,  wherein,       ' 

as  the  learned  dviSian  saith,  -die  legatee  may  take  ,        . 
etb  limlhe  thing  bequeathed  lying  in  prender,  m. .. 
yhofseiiodiet  beast,  or  piete  of  plate,  or  other  like 
oAhfa^  loiown  and  in  being,  and  that  is,  where  the 
p.ikaiMtM  doth  expressly  so  appoint  by  his  will. 

But  herein,  doubtless^  the  common  law,  at  and  by 

w|iijp]ti^  debts  are  recoverable  against  executors, 
.^ilHp]|l.^pose  the  law  spiritual i  for  else,  by  such 
•ii^poiiitment,  the  testator  might  cause  all  his 
*^^(ij^  to  be  taken  by  legatees,  and  that  none 
*"S&<Ai]£(  remain  to  pay  debts.     Yet  if  there  be 

>^£  iPtJ 


Vf'V.l 


.1  •  : 


i*>^-^**M«l 


loi  nisjii  Lesslce  of  a  tens  shob^  and  the  executor  no  party,  not 
df/Ho^f  ctiyiMgli  it  is  charged  that  the  executor  hath  aaiented. 
1  Ca.  in  Chan.  277,  Moore  v.  Biagrave.^C*) 

Cfii  1^)  And  a  legacy  is  not  attachable  by  foreign  attachment* 
Ca.  in  Chan.  357,  Chambarkan  v.  Chamberlain.^{C.) 
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other  goods  beside  sufficient  for  payment  of  debts, 
then  indeed  I  see  not  how  the  executor  can  hinder 
such  taking,  without  violating  his  oath,  taken  for 
performance  of  the  will.  If  any  say,  that  it  is 
also  a  breach  of  oath  in  thp  other  case  ;  I  say,  be 
observeth  not  that  there  such  clause  in  the  will, 
being  against  the  law,  is  void,  and  consequently 
there  is  a  nullity  upon  it,  and  it  is  as  if  no  such 
thing  were  in  the  will,  and  so  the  oath  extend^ 
not  to  it  And  as  a  chattel  shall  not  be  trani^ 
ferred  to  a  stranger,  without  the  executor's  assent, 
so  if  the  devise  be  to  the  executor  himself  till  he 
elect  to  take  as  legatee,  it  shall  be  to  him  as  ex- 
ecutor, as  appears  by  the  strain  and  argument  of 
two  cases  in  Plowden's  Commentaries  (a).     And 

(a)  Id  ejectment  and  in  evidence  to  the  jury  at  the  bir, 
the  case  was,  that  a  man  possessed  of  a  long  term  for  yean 
devised  it  to  his  wife  for  life,  remainder  to  trustees  for  his  son 
for  h'fe,  remainder  in  trust  for  the  heirs  of  the  hody  of  the 
son,  remainder  to  the  right  heirs  of  die  son,  and  made  hii 
wife  executrix.    Per  Cur.  the  wife  took  the  whole  term  as 
executrix  in  the  first  place,  till  she  agreed  to  the  devise ;  but 
it  being  proved  that  she  said,  that  she  would  take  the  term 
according  to  the  will,  per  Cur,  it  was  an  assent  sufficient; 
and  a  case  was  cited  where,  in  the  like  case,  the  wife  said, 
that  the  son  was  to  have  the  estate  after  her ;  it  was  resolved 
a  good  assent.     But  then  the  original  lease  could  not  be 
produced;  but  being  an  ancient  lease,  the  grandson  of  the 
lessor  producing  a  counterpart,  found  among  the  other  evi- 
dences of  his  grandfather,  it  was  allowed  for  evidence,  il* 
tliough  tliat  no  witnesses  were  subscribed  to  it ;  for  \V jndham, 
justice,  said,  he  had  seen  many  deeds  of  tlie  time  of  the  reign 
of  Queen  Elizabeth,  without  witnesses ;  then  the  title  being 
made  to  the  term  by  one  as  administrator,  and  no  letters  of 


k 
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more  lately  in  the  King's  Bench^  the  point  being 
dwers  days  argued,  was  at  last  so  resolved  by 

■         ■■  ■  ■        .  T 

administration  produced,  the  book  of  the  eccleiiaBtical  court 
where  it  was  granted  being  produced,  in  which  was  entere4 
the  act  or  order  of  the  court  for  the  granting  of  it,  it  was 
allowed  good  evidence,     i  Lev.  25,  Garret  v.  Lister, 

Where  the  question  was  on  a  will,  whereby,  after  other 
bequests,  thu  clause  was  added :  Item,  All  the  rest  of  my 
iamdif  goods^  and  personal  eatatey  I  give  to  A.  B.  on  trusty  to 
give  to  my  children  avid  grandchildren,  according  to  their  de-^ 
merits.  The  devisee,  who  was  heir  and  executor,  gave  the 
land  to  one,  omitting  the  rest ;  and  the  question  was,  if  that 
was  a  disposition  according  to  the  trust  ?  The  lord  chan- 
cellor said,  I  take  it  for  a  rule,  that  wheresoever  there  is 
a  demand  in  law  or  equity,  there  must  be  a  certainty  of  the 
thing  demanded  to  be  adjudged  or  decreed.  I  sit  not  here 
to  make  the  wills  of  men,  nor  to  interpret  them  further  than 
the  wills  go ;  and  therefore,  as  to  the  settlement  of  the  lands 
one,  and  not  on  all,  I  cannot  alter ;  and  so  dismissed  the  bill 
as  to  that.  Another  question  arose  touching  tlie  personal 
estate>  wherein  the  point  was,  that  a  citizen  of  London,  being 
residuary  legatee,  dying,  whether  this,  being  but  a  legacy, 
which  till  election  rested  prima  facie  in  the  legatee,  but  as 
executor,  should  be  subject  to  the  custom,  as  the  executor's 
own  estate  \  The  lord  chancellor  decreed  it  should ;  and 
said,  I  will  make  electioi^  for  him.  Mod.  Ca.  in  Chan.  309, 
CivH  V.  Bich, 

If  the  testator  say,  I  will  that  A»  B,  shall  have  a  horse ; 
here  the  election  belongs  to  the  legatary :  but  if  he  had  said, 
I  will  that  my  executor  give  to  A.  B>  a  horse,  then  the 
dection  belongs  to  the  executor;  and  if  the  words  of  election 
be  directed  to  neither  of  them,  then  the  legatary  shall  make 
the  election,  if  there  be  any  such  tiling  extant  amongst  the 
testator's  goods  as  is  bequeatlied ;  and  if  not,  then  the  ex- 
ecutor is  to  make  the  election ;  and  in  case  where  tlic  lega- 
tary cbooseth,  he  must  not  take  the  very  best,  unless  there 
be  no  more  but  two  of  the  things  extant ;  for  so  he  may  do 
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'Weicb<iea&  three  judges  against  one.  And  the  reawm  of 
niiwitf& Yard-  Coke,  at  the  bar,  was  very  good ;  for  here  . Ae 
^m^  Cawt  executor  sustains  two  persons,  viz.  an  execator 
Aii°'b^  QkoAj  ^^^  legatee,  and  so  all  one  as  where  the  beqoat 
toagi«ed.        is  to  another;  for  quando  duo  jura  concurruntk 

una  persona^  aquum  est  ut  si  essent  in  dioerskk.  x 

As  for  the  second  point,  it  may  have  theaa  two 

si£j.Dy.S0r.  parts:  first,  when  the  executor  is  aUe  tp  gim 

such  assent  to  a  legacy;  and,  secondly^  when  .lift 
may  do  it  with  safety.  As  for  the  first,  be  ii^^le 
before  probate  of  the  will  to  assent  untq  thQ}i(tal» 
ecution  of  a  legacy,  as  elsewhere  is  show^,:|tfid 
that  although  he  be  not  of  full  ag^  of  iOnfraiidi 
twenty  years  :  but  if  he  be  under  seventeen  jKpnii 
so  as  he  is  not  able  to  take  upon  him  the  offioQ  ff 
an  executor,  and  therefore  administratioa  is  difqfl^ 
that  time  to  be  committed  to  some  others  :I||A 
his  assent  is  not  of  force  or  efiectual,  as  we  fin^  ia 
Prince's  Case,  to  have  been  held  in  the  c^se  of 
Co.  L  d»  1 29.    Pigot  and  Gascoin.     As  for  the  second  part^  tiU 

all  debts  be  paid,  the  executor  may  not  ftufeljf 
consent  to  put  the  legatee  into  the  lease  or  chatiBl 
devised,  no  more  than  he  may  pay  mone|yrlp^ 
queathed,  if  there  be  not  sufficient  also  to  pay  .all 
debts.  Of  these  things  more  is  said  elsewhere^ 
Yet  because  the  reader,  or  he  that  desires  di« 
rection  in  these  points,  will  look  for  them  uodif 

when  the  testator  grants  him  the  election ;  and  as  the  legitnj 
may  not  choose  the  best,  neither  may  the  executor  dbtnidi 
the  worst  of  those  thmgs  extant :  and  where  there  is  no  ntd 
thing  extant,  then  the  executor  is  to  provide  a  compdeit 
thing  for  the  legatary .^(C.) 
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is  title^  I  thought  not  good  here  to  be  altogether 
filent  touching  diem. 

i<  lAs  to  the  third  point,  viz.  whether  the  assent 
^'4(Nie  executor,  where  there  be  many,  be  suffi- 
dieM,!  see  not  how  to  doubt,  since  anjr  one  ex-  6H.7,s.  ir 
ecutor  may  give  away  any  goods  of  the  testator's,  LT^^^^uSi 
or  release  any  debts  due  to  him,  therefore  much  ^^"|2ie  \i 
mote  assent :  which  is  no  more  or  greater  work,  "^J™^  ■•^* 

*        ^  ,  i»  1  '  of  htt  compa. 

ml  eftM^t,  than  an  attornment  of  one  lessee  upon  nK«« ;  jet  if  a 
t^gvant  of  a  reversion.  And  if  there  want  to  pay  panion  mt^"^. 
diebtiv  he  only  who  assented  shall  answer  for  ^i^.^^ 
iti4»f  liis  own  goods,  and  not  his  companions.  onI?of''SS  «' 
But  if  this  executor  be  either  under  the  age  of  •^"^'»  <>"«>« 

^  Doo-age  ataenU 

iiMtlteen  years,  or  under  coverture,  vtz.  a  woman  ed,  in  the  caw 
iiaflri^^,  such  is  not  able  to  give  a  good  assent  to  and  cbappei. 
lltttA  the  others,  no,  nor  themselves,  for  then  S^'.^i^a!^' 
dMffbby^  the  infant  might  draw  a  debt  upon  him- 
Mll^'lttd  the  wife  upon  her  husband,  by  assenting 
W  (^  paying  of  a  legacy,  there  not  being  sufficient 
^ibds  to  pay  all  debts.  But  the  husband's  assent 
i|' iafficiait  where  the  wife  is  executrix;  for  his 
^b^  whom  she  hath  chosen  to  be  her  head,  may 
pM^udice  as  well  her  as  himself;  yea,  though  she 
itere  within  age,  yet  he  being  of  foil  age,  his 
sMKebt  will  stand  good.  But  if  he  or  another  ex- 
eiAit6t  in  his  own  right  be  above  seventeen  years 
Ol^g«,  or  else  under  twenty-one,  I  doubt  whether 
Qowhis  assent  will  be  sufficient,  at  least  except 
li^'CiEise  be  put,  that  there  be  assets  sufficient. 
^4^JLph  perhaps  there  may  be  material,  though  not 
in  the  other.  See  more  hereof  after,  in  the  title 
of  women-covert  and  infants  executors. 
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As  to  the  fourth  point,  first,  there  may  bean 
assent  and  election  implied  as  well  as  expt^en; 
for  if  in  the  devise  or  bequest,  the  legatee  be 
appointed  to  do  some  act,  as  in  respect  cf  the 
legacy,  and  the  executor  doth  accept  the  per-* 
formance  thereof,  this  amounteth  to  an  assent 
So  if  the  devise  be  to  an  eicecutof  for  the  educi^ 
tion  of  some  children,  which  he  doth  accordk^ 
educate,  this  makes  an  election  to  hare  the  d^ 
by  way  of  legacy,  and  not  as  executor,  as  appears 
by  the  case  of  Paramour  and  Yardl&ff,  Plowden, 
543.     So  if  a  horse  be  bequeathed,  and  one 
offering  to  buy  him  of  the  executor  himself,  he 
directeth  him  to  go  and  buy  the  horse  of  Ike 
legatee :  or  if  the  executor  himself  offer  moxiofib 
the  legatee  for  the  horse,  this  implieth  an  aMM 
Aat  it  should  be  the  legatee^s  by  the  will ;  mi 
so  was  it  held  in  the  case  between  Ijaw  and 
Carter  J  where  the  devisee  of  a  term  did  grant  H 
to  the  executor ;  and  this  acceptance  of  a  grant 
from  him,  was  held  to  imply  the  executor's  assent 
that  it  should  be  his  to  grant.     But  I  see  flot 
well  how  that  should  be  law,  which  in  the  htxt 
part  of  the  Lord  Dyer  is  found,  viz.  where  a  term 
was  devised  to  /.  S.  and  he  was  made  executor, 
and  after  the  death  of  the  testator  entered  and 
occupied  the  lands  a  whole  year  without  provkg 
the  will,  that  this  was  an  election  to  have  it  tf 
devisee,  and  not  as  executor  (a).     For  firs^  te 

(a)  In  the  special  verdict,  in  Manning's  Case,  the  M 
devisee  cadem  Maria  dixit,  quod  si  ipsa  obiret  imic,  J»wrf. 
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[  good  right  to  the  term  as  executor  before 
bate,  and  so  might  clearly  in  that  right  have 
an  the  profits,  ahhongh  it  had  not  been  devised 
bequeathed  to  him,  and  that  before  any  will 
ved.  Secondly,  he  could  not  by  right  have  it 
legatee,  without  assent  of  himself  or  some 
et  as  executor.  Therefore  this  general  ac- 
tation  can  determine  no  election,  as  elsewhere 
hfeld.  As  for  disassent,  or  disablement  to  as* 
t,  as  if  the  executor  do  once  declare  his 
Bnt  that  the  legatee  shall  have  his  legacy,  he 
y  then  enter  into  it  or  take  it,  notwithstanding 
executor  s  countermand  or  revocation  of  his 
ent  after.  So,  on  the  other  side,  I  think,  if  he 
ly  and  expressly  deny  that  the  legacy  shall 
e  effect,  he  cannot  after  make  a  good  assent 
"eunto,  for  that  election  once  made  must  stand 
nnptory,  be  it  refiisal  to  assent,  or  assent.  Yet 
T  of  this,  for  that  the  refusal  to  assent  may 
becked  by  sentence  or  decree  in  the  spiritual 

ll  ■   I  i    I         I    ».  ■  ■     ■  I     I  ■  ■    ■         I.   »^1M1—      I  II 

M  {viz,  the  remainder-man  and  administrator  aflcr  her 
de  bonis  non,  for  she  was  executrix),  haberet  Jirmam  et 
"n.  prad.    Vide  8  Co.  94,  Manning*s  Case ;  see  Co.  Lib. 
o.     The  executor,  being  devisee  for  life,  said,  the 
lould  have  it  after  her  death ;  and  he  entered  and 
ninistraiion,  she  dying  intestate ;  yet  held  assets  in 
lis  M.  19  H.  7,  Rot.  318.    See  Lib.  Intr.  331.    One 
third  part  of  his  goods  to  A,  with  whom  the  ex- 
counted  for  the  amount,  and  A.  sued  for  that  sum 
but  no  judgment  upon  demurrer.    Tr.  37  £1.  in 
^ere  bequests  to  the  executor  himself.    Tr.  37  Eliz. 
ill  bequeath  it  to  J.  S,  this  is  an  election  to  have  it 
-(C.) 

2  E  2 
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coart,  or  court  of  equity,  and  do  an  assent  be' 

enforced.  But  if  the  power  of  assenting  be  Icgdly 

lost  by  the  means  aforesaid,  viz.  disabled,  I  aee 

not  how  any  legal  interest  can  be  transferred  hf 

that  compelled  assent,  howsoever  decreed.    And 

8oirtii«eicc«.  what  is  said  of  a  l^acy  bequeathed  to  another, 

kwejL^Mmt  ^^  s^^^  ™^y  ^  understood  in  case  where  Ae 

STEibLontel^'i  ''^^^^^s*  ^®  *^  *^®  cxccutor  himself,  and  he  makes 

CaM,i9£L      his  election  to  have  it  as  legatee,  or  as  exem- 

tor(i).     But  if  where  a  horse  is  bequeathed  to 
A.  the  executor,  after  the  testator*s  deaih,  doth 
ride  the  horse,  or  use  him  in  the  coach  or  in  tbe 
plough,  I  do  not  take  this  to  be  any  such  dis- 
agrreement  to  the  execution  of  the  legacy,  as  diat 
the  executor  cannot  after  assent  to  the  legatees 
having  thereof,  no  more  (though  it  be  somewhst 
more)  than  where  a  drinking-cup  is  bequeathed, 
and  the  executor  after  the  testator  s  death  doth 
use  it  to  drink  in :  nay,  if  a  lease  of  land  be  be- 
queathed to  A.  and  the  executor  continueth  the 
depasturing  of  the  testator's  cattle  therein,  yet  is 
not  this  any  disagreement  to  the  execution  of  the 
legacy  (2).     But  if  this  lease-land  were  let  out  bf 


(1)  As  where  he  says,  he  will  take  it  according  to  tlie  wll 
(1  Lev.  35),  or  do  any  act  in  pursuance  of  the  bequest,  sr 
perform  the  charge,  it  is  an  imph'ed  acceptance  of  the  benefo 
1  Roll  Abr,  619.  920;  1  Leon.  ai6;  Plowd.  539.  544.  «• 
the  exclusion  of  a  co-executor  in  the  subject-matter  (Uj^t 
^77)  b*) ;  a  taking  part  as  residuary  legatee,  is  an  assait  U 
to  the  whole.    2  Roll.  Rep.  158^E.) 

(2)  So  it  is  not  to  be  collected  from  a  mere  ambimo^ 
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r  from  year  to  year,  and  the  executor  dis- 
th  the  tenant,  and  taketh  it  into  his  hands 
year's  end,  this  I  conceive  to  be  a  disassent 

legacy ;   and  so  also,  perhaps,  may.  his 

or  distraining  for  any  rent  thereupon  due 
le  testator  s  death.  Yet  am  I  not  resolute 
e  disassent  is  so  peremptory  and  unchange- 
I  the  assent,  remembering  the  case  in  King 

the  Eighth  his  time,  where  a  term  being  i*  H.  8, 25.  '. 
d  by  a  lessee  conditionally,  so  as  the  assent 
lessor  could  be  had  by  such  a  day ;  though 
isor's  assent  were  at  one  time  denied,  yet 
it  be  yielded  at  another,  so  as  it  were  at 
me  before  the  day.  But  yet  there  it  was 
hat  if  no  time  of  assent  were  limited,  then 
press  denial  or  refusal  would  be  peremptory, 
the  refusal  were  expressed  to  ike  party  to 

the  assent  was  to  be  given,  otherwise,  if  it 
>ut  in  speech  to  or  amongst  strangers.   This  Dy.  S59.  After 
le  former  case,  1 9  Eliz.  give  the  best  light  ma^de!  no  varia- 

point  that  I  remember.  Now  fior  disable-  ^*°°* 
to  assent,  it  was  held,  in  the  fore-mentioned 
)f  Low  and  Carter,  that  where  a  term  is 
athed  to  A.  and  after  the  testator's  death  the 
JOT  takes  a  new  lease  of  the  same  land  for 
jrears  in  possession,  or  to  begin  presently ; 
y  this  was  the  term  left  by  the  testator  sur- 


oniiBtent  with  either  character  (1  Roll.  Abr.  63o) ;  or 
entry  on  a  term  ;  but  if  he  grant  it  as  executor  it  is 
tion  in  that  capacity.     1  Leoh,  216. — (E.) 

£  E 
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rendered  and  drowned,  so  aa  it  could  not  pass  to 
A*  by  the  executor  s  assent  after. 

As  to  the  fifth  point,  viz.  in  what  manner  a  lease 
for  years  or  other  chattel  real  may  be  bequeathed 
to  one  for  a  time,  with  remainder  to  another  (a),  it 
hath  been  heretofore  much  doubted,  when  a  lease 
for  years  was  bequeathed  to  one  for  life,  or  for  so 
many  years  as  he  should  live,  whether  the  limitiiig 
of  a  remainder  thereof,  after  his  decease,  were  of 
any  validity  in  law  or  not  (6).  And  this  doubt 
had  this  ground :  any  estate  for  life,  in  the  judg* 
ment  of  law,  is  greater  than  any  term  for  years ; 
therefore  when  a  termor  hath  by  his  will  given 
his  term,  or  his  house  or  land,  which  he  so  holdeth 
for  years,  to  one  for  life,  or  for  so  many  years  ai 
he  shall  live,  this  testator  and  devisor  hath  not^  in 
the  judgment  of  the  law,  any  estate  remaining 

(a)  That  a  legacy  may  be  given  from  a  certain  time,  or 
until  a  certain  time,  albeit  the  legatary  die  in  the  mean  time, 
before  the  day  come,  yet  the  executors  or  administrator!  oi 
the  legatary  may  recover  the  same  when  once  the  day  is  pift, 
as  the  legatary  himself  might  have  done,  if  he  had  lived  to 
long ;  miless  the  meaning  of  the  testator  be  to  the  coiitniy» 
or  that  it  be  such  a  tiling  as  cannot  be  transinitted  to  the 
executor,  as  personal  service.     But  if  the  legacy  be  gives 
after  an  uncertain  time,  as  where  the  testator  gives  to  if.B. 
lOo/.  when  his  son  shall  die,  or  the  like;  there,  if  ^.  A  die 
before  the  time  come,  there  the  executors  or  adraiustriton 
of -^.  B.  can  then  recover  nothing.     P.  Swinb.  p.  4,  s,!?. 
-(C.) 

(6)  In  a  will,  if  there  be  a  condition,  and  after  thit  1 
limitation,  the  condition  musi  be  limited  accordingly.  Ani* 
v.  Kmnp^  Mich.  16  Car.  a,  Calthrop,  3 (C). 
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in  him ;  and  therefore  it  was  thought  very  hard 
for  him  to  give  or  limit  a  remainder  to  another. 
But  after  many  argniingrs  or  debatings  it  was  in  Plow.  Com. 
the  late  Queen's  time  resolved,  that  such  a  re* 
mainder  was  good ;  and  that  if  the  first  devisee 
died  before  the  term  expired,  that  then  he  to 
whom  the  remainder  was  limited  might  enter  and 
^oy  the  residue  of  the  term.    As  for  the  giving 
of  part  of  the  years  to  one,  and  the  residue  to  the 
other,  viz.  if  the  term  being  twenty  years,  the 
lessee  bequeathed  ten  thereof  to  his  wife,  and  the 
remainder  to  his  daughter ;  of  this  no  doubt  ever 
was  but  that  it  was  good ;  for  that  after  the  first 
state  limited  there  remained  a  further  term,  viz. 
ten  years  more  in  the  devisor,  whereof  he  had 
power  to  dispose ;  whereas  in  the  other  case,  after 
the  term  limited  to  one  for  life,  there  remained 
but  a  possibility  that  this  life  should  not  take  up 
the  whole  term.     But  now  put  we  the  case  a  third 
way,  viz.  that  the  termor  deviseth  or  bequeatheth 
the  thing  in  lease  to  one  child  in  tail,  with  re- 
mainder to  another,  and  dieth,  and  the  first  en- 
tereth  and  dieth  without  issue ;  now  whether  shall 
the  next  in  remainder,  or  the  executor  of  him  so 
dying,  have  the  term  residue  ?  And  this  case  came 
in  question,  and  was  adjudged  about  the  middle 
of  King  James  his  reign,  in  the  Exchequer  :  for 
there,  Master  Hamond,  holding  by  lease  for  years 
from  the  Crown  the  manor  of  Akers  in  Kent,  de- 
yised  the  same  by  his  will  to  Alexander  Hamond, 
liis  eldest  son,  and  the  heirs  males  of  his  body, 
"^ith  remainder^to  Ralph  Hamond,  another  son,  in 

£  £  2 
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Both  Aieztnder  like  manner,  and  the  like  remainder  to  Thomas 
«^«tolS'!'b^  Hamond,  and  made  the  said  Alexander  executor, 
dl^i'lpT """    ^^^  »ftcr  his  father's  decease  elected  to  take  as 

legatee ;  and  after  Ralph  Hamond  died,  leaving 
issue  male,  and  making  his  wife  executrix :  Alex- 
ander, not  having  issue  male,  granted  the  whole 
term  hy  deed  to  jB.  and  C.  for  the  behoof  of  himself 
and  his  wife,  during  their  lives,  and  after  to  the 
use  of  his  youngest  daughter,  whom  Sir  Robert 
Lewkener  married.    Then  Alexander  dying  with- 
out issue  male,  the  wife  and  executrix  of  Ralph 
Hamond  entered,  claiming  the  term ;  and  beiog 
kept  out,  sealed  a  lease ;  whereupon  an  ej&:t. 
JinncB  was  brought,  and  the  jury  appearing  at  the 
bar  in  the  Exchequer  found  a  special  verdict  in 
effect  ut  supra.     And  in  argument  of  this  case, 
first,   the  main  question  was,  whether  the  case 
were  all  one  in  law  with  the  former,  where  a  term 
was  devised  to  one  for  life,  with  remainder  over, 
so  as  by  the  death  of  Alexander  Hamond  widiout 
issue  male  the  term  should  go  to  the  next  in  re- 
mainder, as  in  the  other  case,  by  the  death  of  the 
devisee  for  life  dying  within  the  term,  it  shook! 
do  ?     And  on  the  plaintiflf 's  part  it  was  urged  to 
be  all  one,  so  that  by  virtue  of  the  bequests  sufra, 
Alexander  had  an  estate  to  him  and  his  executon 
•only  so  long  as  there  should  be  heirs  males  of  Us 
body ;  and  he  dying  without  such  issue,  the  teflo 
remained  to  the  executors  of  Ralph,  who  had  the 
remainder  in  like  manner^  and  left  issue  Tssify 
which  still  lived,  and  so  that  state  of  Ralph  yet 
had  continuance ;    for  it  was  admitted  by  tb^ 
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counsel  on  that  side,  that  the  term  could  not  go 
to  the  issue  male  of  Ralph,  according  to  the  words 
and  intent  of  the  will,  since  it  was  impossible  to 
«iake  a  term  descend  without  an  Act  of  Parlia- 
ment.    This,  therefore,  they  said,  the  law  should 
work,  which  was  nearest  to  the  intent,  viz.  that 
after  Alexander's  death  it  should  go  first  to  his 
executors  and  assigns,  so  long  as  issue  male  of 
his   body  doth  continue;   and  for  want  of  such 
issue,  then  to  Ralph,  his  executors  and  assigns, 
so  long  as  his  issue  male  should  last ;  and  there- 
fore,  in  this  case,  the  issue  male  of  Alexander 
failing,  the  executor  of  Ralph,  whose  issue  male 
laileth  not,  should  enjoy  the  term ;  and  so  judg- 
ment ought  to  be  given  for  the  plaintiff,  being 
lessee  of  that  executor.    On  the  other  side,  it  was 
ssLid  by  the  defendant's  counsel,  that  this  case 
differeth  much  from  the  other  case,  where  the 
term  or  land  held  by  lease  is  given  but  for  life  to 
the  first,  with  remainder  to  another ;  which  case, 
as  having  been  often  resolved,  was  clearly  ad- 
Htttted  to  be  good  law ;  for  in  that  case  the  intent 
of  the  testator  might  and  did  take  effect.     But  in 
^scase,  if  the  land  should  go  to  the  executors 
and  assigns  of  Ralph  Hamond,  it  must  go  against 
the  intent  of  the  testator,  whose  mind  and  will 
wit^,  as  it  appears  by  his  words,  that  it  should  go 
<'tiy  to  the  issue  male  of  one  son  after  another, 
^  not  to  any  executors.     Now  then,  since  this 
ititent  was  so  contrary  to  the  rules  of  law  that  it 
could  not  take  effect,  therefore  it  must  be  void, 
^d  so  all  the  words  of  heirs  male  standing  void^ 

E    E  3 
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the  will  is  to  be  construed  as  ft  sole  and  abiofaite^ 
grift  and  bequest  to  the  said  Alexander,  and  con- 
sequently the  term  must  go  to  his  exectrtma  md 
wiodoMra  and  assigus.  And  for  this  point,  resembknee  im 
Hoibocii.  M.  made  to  a  case  resolved  in  the  King's  Bendif 
ugoed,  and  whcrc  a  Icasc  was  made  by  indenture  to  A* 
J^^Stat    habend.  to  A.  B.  and  C.  for  their  lives:  mm  be- 


baid  pS**"     cause  J5.  and  C.  could  take  nothing,  it  w»  le- 
f9  B.  Cm.  £L   solvcd  that  A.  should  not  have  it  for  dieir  fifes, 

but  for  his  own  only.  This  case  was  said  to  oome 
very  close  in  reason  to  the  case  in  questioo ;  fcr 
as  here  the  intent  of  the  lease  was  that  jB.  and  C. 
should  be  estated  for  their  lives,  and,  since  &at 
could  not  be,  therefore  the  naming  of  them  should 
be  utterly  void,  and  as  if  they  had  not  at  all  been 
named,  and  their  lives  shall  not  stand  as  a  net- 
sure  for  the  estate  of  A.;  so  in  the  odier  case  tlie 
intent  of  the  will  being  that  the  lease  or  had 
leased  should  go  to  the  heirs  males  of  the  body, 
first  of  Alexander,  and  afterwards  of  Ralph,  met 
this  cannot  be,  therefore  the  words  and  name  of 
heirs  males  should  stand  for  a  mere  blank  and 
cipher,  and  not  to  measure  out  any  state  to  the 
said  Alexander  and  Ralph,  and  their  execstors 
and  assigns.  Also  it  was  said  on  the  defendants 
part  that  an  estate  for  life  in  the  judgment  of 
law  is  of  so  short  and  uncertain  continuance,  that 
if  ^.  make  a  lease  to  B.  for  his  life,  and  after  J 
makes  a  lease  of  the  same  land  to  C.  for  yeaffi  1 
now  shall  not  this  later  lease  be  void  absobteiy  I 
for  any  part  of  the  term,  but  shall  stand  is  ex-  I 
pectation  of  the  death  of  B. ;  and,  as  soon  as  ^ 
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[y  shall  take  effect  immediately:  whereas  if 
ease  to  B.  had  been  for  ten  years ,  or  any  like 
,  then  the  lease  to  C  should  have  been  void 
)  many  years  of  his  term.  Thus  it  appears 
a  state  for  life  is  very  momentary  in  the 
nent  of  law,  and  not  reputed  of  any  certain 
nuance  so  much  as  for  a  day.  But  it  is  other- 
of  an  estate-tail ;  so  that  if  A.  having  given 
to  jB.  in  taily  doth  after  (without  indenture 
h  makes  an  estoppel)  make  a  lease  to  C.  for 
ty-one  years,  and  then  B.  dieth  without  issue 
g  the  term,  yet  shall  not  the  lease  take  effect, 
ise  it  was  utterly  void  at  the  first  making.  For 
tate-tail,  being  an  estate  of  inheritance,  may 
s  intendment  and  judgment  of  law  have  con- 
nee  for  ever,  as  appears  both  by  the  case  of 
$s  and  Lambert^  where  it  is  held  within  the 
;e  of  chantries,  which  speaks  of  gifts  to  have 
nuance  for  ever.  Therefore  a  reversion  upon 
tate-tail  is  no  assets,  nor  giveth  cause  of  re* 
;  otherwise  in  all  these  cases  it  is  touching  a 
sion  expectant  upon  a  state  for  life.  Again, 
8  said  by  the  defendant's  counsel,  that  an 
\  may  be  limited  to  A.  and  his  heirs  during 
fe  of  B.  with  remainder  to  C.  as  in  Chudley's 
was  resolved  :  but  if  land  be  given  to  A.  and 
sirs  so  long  as  B.  shall  have  heirs  of  his  body, 
irs-males,  with  remainder  over  to  C  this  re- 
ier  is  utterly  void.  So  as  there  is  in  the 
nent  of  law,  a  great  difference  between  the 
ness  and  continuance  of  an  estate-tail,  and 
\  estate  for  life.     And  if  (which  is  worth  the 

E  E  4 
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obseryiog)  a  fee-simple  cannot  afford  a  remainder 
to  be  drawn  out  of  it  after  such  a  giit  to  one  and 
his  heirs,  during  the  continuance  of  an  estate- 
tail,  or  of  the  measure  thereof  (a) ;  much  leascao 
a  term  yield  such  large  thongs  to  be*  cut  out<^f 
it  as  a  remainder  after  an  estate  to  one  so  hmg 
S8  H.  Dj.  f.  7.  as  he  shall  have  heirs  of  his  body,  or  heirs-Budes, 

which  is  all  one.  And  in  this  case  the  remainder 
was  held  void  by  Baldwin  and  Shelly,  .^mug^ 
Englefield  were  of  a  contrary  opinion,  as  the  Loid 
Dyer  showeth.  Further,  it  was  said,  that  if  such 
a  conveyance  by  will  should  stand  good,  it  would 
raise  a  perpetuity  not  to  be  cut  off  by  any  re- 
covery. 

But  whereas  the  case  of  Hamond  hath  been  re- 
lated before,  so  as  by  way  of  admittance  it  was 
argued  as  a  gift  and  bequest  to  Alexander  Hamond 
and  the  heirs  male  of  his  body,  with  remainder  in 
like  manner  to  Ralph ;  the  truth  of  the  case  was, 
that  the  words  of  the  will  were  only  to  Alexander 
and  his  heirs  males,  (not  speaking  of  his  body) 
and  so  to  Ralph  ;  which,  as  was  urged  by  the  de- 
fendant s  counsel,  made  the  case  stronger  against 
the  plaintiffs  ;  for  admit  that  the  former  way  Alex- 
ander should  have  had  but  a  state  determinable 
upon  the  continuance  of  his  issue  males,  yet  here 


(ei)  If  I  devise  a  rent  to  a  man,  and  the  heirs  of  his.bod/* 
and  then  devise  it  to  another  to  begin  after  that,  this  is  to 
executory  devise,  and  not  a  remainder,  and  cannot  he  cat 
off  by  a  common  recovery.    Smith  v.  Famaby,  Cal(farop»  55- 

-<C.) 
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ibtMi;  since  the  reason  why  in  wills  such  a  de^ 
ise  being  made,  the  law  should  supply  the  words 
of  his  body)  is  only  to  make  an  estate-tail  to  the 
ssues  male,  according  to  the  testators  intent. 
^om  in  this  case  of  a  term  for  years  so  be- 
[oeathed,  no  estate-tail  could  posisibly  be,  though 
hese  words  had  been  in  the  will ;  and  therefore 
he  motive  to  the  law  failing,  no  such  supply  will 
>e  made  by  the  law,  since  it  would  be  to  no  pur- 
x>se ;  consequently,  here  was  neither  estate-tail, 
lor  issues  or.  heirs  male  of  the  body,  on  whose 
Kmtinuance  this  estate  of  Alexander  should  be 
ieterminable.  Therefore  it  was  an  absolute  and 
otal  bequest  of  the  term  to  Alexander  for  ever, 
fiz.  so  long  as  the  term  should  continue ;  for  as  a 
request  to  one  for  ever  is  as  much  as  a  bequest 
0  him  and  his  heirs;  so  a  bequest  to  one  and 
18  heirs  is  as  much  as  if  it  had  been  to  him 
>r  ever. 

And  this  case,  after  six  arguments  on  each  side 

the  bar,  (if  I  much  mistake  not)  was  upon  ar- 

ment  by  the  barons  adjudged  for  the  defendant 

the  Lord  Chief  Baron  Tanfield  and  Mr.  Baron 

tmley,  Mr.  Baron  Denham  (who  only  heard, 

\  take  it,  one  argument  on  each  side,  made  of 

)0se  in  respect  of  his  coming  into  his  place, 

•  the  former  arguments)  being  of  the  contrary 

ion  ;  and  the  judgment  proceeded  upon  the 

\  formerly  touched,  that,  as  this  case  was, 

ate  of  Alexander  did  not  end  by  his  death, 

*emain  to  the  executors  of  Ralph.     Other 

were  stirred,  which  will  be  touched  upon 
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in  other  divisions  after,  in  this  chapter.  It  will 
be  observed  that  I  do  more  fiilly  express  reasons 
and  points  enforced  on  the  defendant's  part  than 
on  the  plaintiffs,  wherefore  let  these  two  reasons 
be  accepted.  First,  that  I  better  could  relate  that 
than  the  other,  being  the  first  who  argued  for  the 
defendant,  and  hearing  little  of  that  which  was  by 
others  said  on  either  side  after,  nor  hearing  the 
courts ;  nee  ad  hoc  conductus,  nee  pedibus  Jbrtu. 
Secondly,  the  labour  did  lie  on  the  defendant's 
part,  to  prove  that  this  case  diffei^th  from  die 
common  case  of  devise  to  one  for  life,  with  re* 
mainder  to  another. 

We  are  now  come  to  the  sixth  point,  viz.  that 
where  house  or  land  held  by  lease,  or  the  profits 
thereof,  or  the  lease  or  term  itself,  which  in  a  will 
makes  no  difference,  is  bequeathed  to  A.  .for  life, 
or  for  some  part  of  the  term,  with  remainder  Id 
Plow.  545. 6.  ^*9  ^"^  ^^  executor  assents  that  A.  shall  enjoj 
c^^iib.  10,       ijjg  bequest  whether  this  shall  enure  to  B.  also, 

since  without  the  executors  assent  no  legacy  can 
take  effect.  And  it  hath  been  resolved  that  this 
assent  shall  be  effectual  as  well  to  all  the  remain- 
ders as  to  the  first  estate :  and  so,  according  to 
former  resolutions,  it  was  admitted  in  HamofuSi 
case,  that  Alexander  his  assent  to  take  as  l^tee 
sufiiced  (if  the  bequest  had  been  good)  for  the 
remainder  to  Ralph  and  others.  And  the  reason 
of  this  doubtless  is,  because  here  the  particular 
estate  and  the  remainder  are  all  but  one  estate  in 
law  ;  they  make  but  one  degree  in  a  writ  of  cDtry> 
nor  shall  have  but  one  year  and  a  day  to  enter  for 
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mortmaiD.     And  an  attornment  to  the  grantee  of 
a  rent  or  reversion  for  life,  with  remainder  over 
doth  enure  also  to  the  remainder,  which  being 
assent  hath  much  affinity  to  that  of  the  executor, 
each  tending  to  perfect  the  grant  of  another  man. 
Now  then,  whereas  it  was  urged  in  Hatnomfs 
case,  that  the  state  limited  to  Ralph  should  take 
effect,  not  as  a  remainder,  but  as  a  new  estate  to 
commence  futurely,  viz.  when  Alexander  should 
be  dead  without  issue  male :  if  it  could  be  ad-* 
mitted  to  be  so,  then  could  not  the  assent  of  the 
first  estate  to  Alexander  have  enured  to  this,  since 
to  Ralph  in  remainder  it  worketh  as  being  one  estate 
with  the  first,  which  reason  must  fail  the  other 
way.    This  difference,  between  a  remainder  and 
a  new  estate  future,  brings  to  my  mind  the  case  of 
a  rent  by  way  of  new  creation,  granted  by  C  out 
of  land  to  A.  for  life,  or  in  tail,  with  remainder 
to  B»     In  like  manner  it  hath  probably  been  held, 
idthough  this  limitation  to  B.  cannot  be  good  by 
way  of  remainder,  because  C.  had  no  .estate  in  the 
rent  remaining  with  him  when  he  made  the  grant 
to  A^j  yet  should  it  be  good  by  way  of  a  new  grant 
and   creation   to   commence  futurely.     But  this 
doubtless  cannot  so  be  but  with  a  difference.    For 
if  the  grant  were  by  indenture  between  C.  on  the 
one  part,  and  A.  only  on  the  other  part,  now  B. 
being  no  party  to  the  deed  can  take  nothing  by  it, 
except  by  way  of  remainder,  but  if  he  were  party 
to  the  indenture,  or  if  the  grant  were  by  deed- 
poll,  to  which  all  men  are  alike  parties,  then  it 
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haply  may  enure  as  a  future  grant  to  B.     This  is 
not  impertinent. 

Now  as  the  executor's  assent  to  one  cannot 
enure  to  another,  though  of  the  same  thing,  ex* 
cept  by  way  of  remainder,  so  neither  can  it  any 
way  where  the  things  are  not  the  same,  except 
in  very  special  cases  (i).  As  if  a  termor  be- 
queath a  rent  to  A.y  and  the  land  itself  to  A,  the 
executor's  assent  that  A.  should  have  the  rent  is 
no  assent  that  B.  should  have  the  land.  Yet  I 
think  the  executor's  assent  that  jB.  should  have 
the  land  doth  imply  the  assent  that  A.  should 
Plow. Con.  5 ji,  have  the  rent.     i.  For  that  the  restraint  imposed 

m  Bfet.  &  Rig-  ,         ,        ,  .  ,  .  i»  •■  i   i_ 

den's  cue.  So  by  the  law  agaiust  the  passing  oi  a  chattel  by  a 
^hCT^'^fit.^'    will  without  the  executor's  assent,  being  out  of 

respect  to  the  payment  of  the  testator's  debts,  now 
if  the  land  should  pass  to  B.  it  is  no  more  avail- 
able  to  the  testator's  debts  that  it  pass  discharged 
of  the  rent,  than  charged.  2.  Since  the  gift  and 
bequest  was  of  the  land  charged  with  the  rent, 
therefore  if  this  bequest  shall  take  effect,  it  shall 
carry  the  lands  according  to  the  testator's  intent, 
viz.  with  this  charge  upon  it :  for  what  else  doth 
the  executor  in  this,  but  assent  that  the  vnll  of 
the  testator  herein  doth  stand  and  take  effect? 


(1)  Wliere  executor  had  a  term  devised  to  him,  with« 
leasing  power  which  he  had  incorrectly  executed,  it  was  iMsil 
that  in  the  absence  of  any  direct  assent  it  Aould  not  be  im* 
pliedy  but  that  the  lease  might  take  effect  out  of  hit  intereit 
as  executor.    Doe  v.  SturgeSf  7  Taunt.  R.  217.— (E.) 
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and  coasequ^fttly  B.  must  take  the  term  accord* 
ing  to  the  will,  and  not  in  any  different  or  con- 
trary manner. 

Next  we  are  to  consider  of  the  manner  of  as- 
sents by  executors,  which  hath  some  affinity  with 
the  fourth  point.  But  here  we  shall  consider  only 
of  assents  conditional.  Now  to  this  purpose  we 
will  cast  our  eyes  upon  two  sorts  of  conditions, 
viz.  precedent  and  subsequent.  As  for  the  former, 
an  executor  may  to  a  legatee  absolutely  give  as- 
sent upon  a  condition  precedent,  as  thus  :  I  am 
content,  that  if  you  can  get  and  bring  into  me 
auch  a  bond  wherein  the  testator  stood  bound  to 
J.  S.f  that  then  you  enter  upon  the  term,  or  take 
the  corn  or  cattle  to  you  bequeathed.  So  of  other 
like  conditions  which  may  precede  the  assent :  as, 
if  you  can  get  the  assent  of  my  executor,  or,  if 
you  will  pay  the  arrearages  of  rent  to  the  lessor 
behind  at  the  testator's  death,  or,  if  you  will  pay 
the  wages  already  due  to  the  servants  attending 
about  the  cattle  or  com  to  you  bequeathed ;  in 
this  case  if  the  condition  be  not  performed  there 
is  no  assent,  and  therefore  the  conditioning  in  this 
manner  is  good.  But  if  it  be  on  a  condition  sub- 
sequent, as  thus,  I  do  agree  that  you  shall  have 
the  thing  bequeathed  to  you,  provided  that  you 
shall  pay  so  much  yearly  to  me,  or  to  such  a  cre- 
ditor of  the  testator;  now  the  legatee  entering 
into  or  taking  the  thing  bequeathed  shall  not  lose 
it  again  by  failing  to  perform  the  condition  after- 
wards ;  for  the  executor  by  bis  assent  cannot  make 
that  legacy  conditional  which  the  testator  gave 
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absolutely,  no  more  than  he  can  make  the  bequest 
to  be  absolute  which  the  testator  g^TC  condition* 
ally,  except  by  a  release  made  of  the  conditaon. 
As  in  other  things,  so  in  this,  the  executor's  masait 
is  like  to  the  attornment  of  a  lessee,  which  cannot 
be  upon  a  condition  subsequent,  where  the  grant 
is  absolute,  or  without  condition,  thoogfa  jret  lie 
may  to  his  attornment  prefix  a  condition  pie* 
cedent. 

In  the  eighth  place  we  are,  touching  the  be- 
quest of  leases  or  chattels  real,  to  consider  wbit 
manner  of  interest  one  to  whom  a  remainder  of  t 
term  after  the  death  of  another  is  limited  hath, 
and  whether  he  may  grant  the  same,  or  dispose 
thereof  during  the  life  of  the  first.  And  aste 
that,  it  is  clear  that  he  hath  but  a  possibility  of 
remainder,  for  that  possibly  the  whole  term  may 
be  spent  in  the  life  of  the  first,  to  whom  during 
his  or  her  life  it  is  bequeathed :  now  a  mere  pos* 
9  Eiii.  Fuisey's  sibility  is  not  grant  able »  Therefore  was  itresolt^ed 

in  the  late  Queen's  time,  where  he  in  remainder 
granted  or  sold  his  estate  or  interest  to  another 
during  the  time  of  the  first,  that  this  grant  was 
utterly  void,  because  a  possibility  cannot  be 
granted  (a).     But  whereas  some  opinion  in  ditt 

(a)  Doctor  Berry  seised  in  fee,  by  will  devited  the  htBi 
in  question  to  Serjeant  Fountaine,  and  his  heirs  mCnii 
1.  To  sell  part  for  payment  of  his  debts,  s.  Till  thedita 
paid,  to  pay  loo/.  per  annum  to  his  natural  daughter  Mtfjt 
and  afler  the  debts  paid  300  /.  per  annum  for  her  life ;  and,  if 
she  have  children,  to  convey  successively  to  thoM  di3dr0>* 
if  sons,  at  their  full  age ;  if  daughters,  to  them  oil ;  but  ti^ 


case. 
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case  waa  delivered^  that  this  possibility  could  not  Lampet'tcaw, 
be  released,  no  more  than  granted ;  it  bath  since  £.43! '    ' 
been  resolved,  that  he  in  the  remainder,  by  his 
deed  of  grant  or  release  of  the  devisee  for  life, 
may  make  his  estate,   which  before  was  deter* 
minable  by  his  death,  to  be  now  absolute,  so  as 

as  the  husband  she  marries  takes  the  name  of  Berry,  3.  For 
want  of  such  issue,  or  if  such  issue  die  without  issue,  he 
deviset  Hemsworth  and  Kingly  Park,  the  lands  principally 
in  questi()p,  to  be  conveyed  to  the  eldest  son  and  heir  of  his 
nephew  John  Cater,  and  the  heirs  of  such  eldest  son ;  and 
gives  the  said  eldest  son  an  annuity  of  40  /.  per  annum,  till 
mich  estate  shall  come  to  him  :  but  if  he  claim  any  thing 
during  the  life  of  Mary,  or  any  of  her  issue,  then  both  father 
and  son  to  be  excluded  from  having  any  thing  out  of  hia 
estate.  The  eldest  son  of  John  Cater  was  Anthony,  who  had 
two  risters,  the  defendants  Bradshaw  and  Todd,  daughters  of 
John.  Anthony  died,  and  left  issue  John  his  son,  who  in  the 
life  of  Mary  devised  the  lands  in  question  to  the  plaintiff,  and 
died  witliout  issue.  Mary  after  died  without  issue :  the  heir 
of  Fountaine  conveyed  the  lands  in  question  to  Bradshaw  and 
Todd,  sisters  of  Anthony,  and  heirs  of  him  and  also  of  his 
father  John.  Bishop  brings  this  bill  to  have  the  lands  con« 
veyed  to  him,  supposing  the  equity  to  have  this  estate  was 
▼ested  in  Anthony,  and  so  well  devised  to  him  by  John  the 
son  and  heir  of  Anthony.  But  the  Lord  Keeper,  assisted  by 
the  Chief  Justice  Treby,  and  Powell,  Baron  of  the  ExchO'* 
quer,  after  several  arguments  and  long  consideration  of  the 
authorities  cited  on  both  sides,  resolved,  that  John  had  no 
estate  devisable,  but  a  mere  possibility  during  the  life  of 
Mary,  or  any  of  her  issue,  and  so  the  devise  to  the  plaintiff 
ToidU  and  the  lands  well  conveyed  to  the  defendants  Brad- 
shaw and  Todd,  sisters  and  heirs  of  Antliony,  and  dismissed 
the  bill,  but  without  costs,  provided  he  acquiesce  and  give 
them  too  further  trouble  in  this  court.  Lev.  3  p.  427,  Bishop 
▼.  FoHHtaine.     7  W.  3. — (E.) 
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it  shall  continiie  to  his  executors,  administatom 
and  assigns,  after  his  death  during  th«-%lude 
term.  It  may  be  that  what  was  conceivedy  in  the 
said  case  of  Fulsey^  negatively  of  die  validity  ef 
a  release  by  him  in  the  remainder,  might  be  meant; 
or  perhaps  expressed  of  a  release  to  him  in  the 
reversion :  but  surely  (methinks)  though  he  coaU 
not  surrender,  yet  his  release  or  defeasance  to  him 
in  reversion  or  remainder,  having  the  freehold  or 
inheritance,  should  dissolve  or  destroy  this  tem 
residue  after  the  death  of  the  devisee  for  life,-  so 
as  there  the  freehold  should  be  discharged  the^ 
of.  But  qu.  for  I  have  not  known  this  in  question. 
As  for  the  other  point  in  Fulsey's  case,  it  was  a 
the  said  later  case  of  Lampet  confirmed  and  ad- 
mitted for  good  law,  viz.  that  this  possibility  of' 
remainder  could  not  be  aliened  nor  conveyed  to  i* 
stranger. 

Now  we  are  come  to  the  ninth  point,  tdz.  to 

examine  whether  any  act  of  the  devisee  for  life 

can  frustrate  or  defeat  him  in  the  remainder  of 

the  term,  and  whether  the  act  of  God,   viz»  by 

the  death  of  him  in  the  remainder  before  the  first 

Plow.  53f .        devisee  for  life,  shall  defeat  it.     As  to  the  first,  it 

Eikbgton.        ^^th  divers  times  been  resolved,  that  no  grant 

18  Eh'D.^ssir  ^^^^  by  the  first  man  can  cut  oflF  or  defeat  the 

«5s  kMHs  ®^^^^^»  though  formerly  it  were  held  otherwise: 

Br.Cbattekirs'.  but  according  to  the  late  resolution  was  it  sbo 

held  or  admitted  by  all,  in  the  said  case  of  A- 
Twowrf,  where  was  such  a  grant.  And  as  this  can- 
not be  done  by  any  direct  grant  or  alienation,  no 
more  can  it  by  an  indirect  or  implied,  as  by  taking 
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of  a  new  lease,  wkieh  is  a  sarrender  in  law  of  the 

old  lease,  no  more  than  hy  an  express  snrrender ;; 

nor  doubtless  by  outlawry,  whereby  the  term  of 

the  first  devisee  is  settled  in  the  Crown.     But  if 

we  put  the  case  further,  of  waste  committed  by 

the  tenant  for  life,  or  breach  of  condition  by  not 

payment  of  the  rent,  or  otherwise  ;  these  for  the 

whole  in  the  later  case,  and  for  the  part  wasted  in 

the  former,  do  so  destroy  the  lease,  and  put  the 

reversion  in  statu  qtw  priusj  as  that  all  remainders 

must  needs  fail :  so  of  a  feoffment,  or  other  like 

forfeiture  by  fine.     As  for  the  death  of  him  in 

remainder,  it  was  urged  in  the  case  of  Hamond» 

that  since  it  was  but  a  mere  possibility,  if  it  could 

not  take  effect,  and  become  an  estate  in  the  life  of 

him  to  whom  it  was  limited,  it  could  not  settle 

in  his  executor :  and  to  that  purpose  were  cited 

the  case  of  the  Rector  of  Chedirtgtort,  and  more  Lib.i,  153, 

expressly,  as  resolved  in  the  point,  the  case  of  Eikington 

Price  and  Atnwre.     But  the  court  resolved,  (and  uieUTe  pornt 

found  former  resolutions  in  other  courts  that  way)  J[^^*^\to2gr* 

that  the  death  of  him  in  remainder  did  not  hinder,  •?«*»  <*«*^  *■• 

there. 

but  that  it  may  settle  as  well  in  the  executors  upon 
the  death  of  the  devisee,  as  it  should  have  done 
in  himself,  if  he  had  over-lived  the  first  devisee 
for  life.  If  the  lessor  enter  and  levy  a  fine,  and 
the  devisee  for  life  enter  not,  nor  claims  in  five 
yean ;  he  in  the  remainder  may  enter,  as  having 
a  right  futurely  accrued. 

In  the  last  place   we  intermedled   only  with 
leases  bequeathed,  wherein  yet  is  to  be  under- 
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Stood,  that  what  thereof  is  spoken  is  to  be  ^ex- 

tended  to  and  understood  of  all  other  chatteb 

real,  as  wardship  of  body  and  lands,  estates  bj 

extent  upon  statutes  or  judgments,  terms,  cSkefr 

wise  than  by  lease,  in  fairs,  markets,  rents,  anas- 

ities,  commons,  advowsons,    and  other  profits-; 

yea,   one  single   next  avoidance   of   a  cbuidk 

Now  we  come  to  consider  of  bequests  personsl 

principally,  if  not  only ;   viz.  how  such  may  be 

orrorfeitoie,     forfeited,  lost,  or  revoked.     First,  then,  we  wiU 

Inh^'iJ^^of'^  consider  of  the  acts  of  the  legatee ;  secondly,  of 

^>*  the  acts  of  God ;  thirdly,  of  the  acts  of  the  tes* 

tator.  The  legatee,  as  from  the  civilians  I  leais^ 
may  forfeit  his  legacy  by  his  miscarriage  tpwaids 
the  will  (a) ;  as,  if  he  uses  means  to  have  it  oon- 
cealed  and  kept  from  being  known,  and  con- 
sequently proved  (i).      So  if  he  accuse  it  of 


(a)  Abo,  if  any  sha]l  exhibit  a  false  testament,  oraf 
wise  pervert  a  true  testament,  by  adding,  diminiiUB^ 
changing  or  interlining  the  same,  and  is  openly  oonviDoedl 
of  such  crime,  they  shall  be  thereby  excluded  from  aD 
accruing  to  them  by  such  testament.— (C) 


(I)  The  destroying,  &c.  of  wills  is  now  also  punishabla  hf 
statute  7  &  8  Geo.  4,  c.  29,  s.  22 ;  by  which  it  is  enacteA 
that  if  any  person  shall  during  the  life  of  the  testator^  Ac.  or 
after  his  death,  steals  or  for  any  fraudulent  purpose  deiUi^ 
or  conceal  any  will,  &c.  whether  the  same  relate  to  real  ^ 
personal  estate,  or  to  both,  every  such  offender  shall  begniltj 
of  a  misdemeanor,  and  liable  to  any  of  the  punishments  in 
the  Act  mentioned. — (K.) 
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&Isity  (a).    So,  i^aiD}  if  he  deface  or  destroy  di^  ^^'^h.  d«  leib 
Willi      Also,  if  being  by  the  will  appointed  6>  cept  as  tJtor'ur 
h^  tutor  or  educator  of  a  child,  he  refuseth  so  Sr^!*"  *"* 
t&be.    So  saith  Master  Swinburne :  but  Sylvester 
Prierius  seems  to  me  opposite  in  that,  where  he 
Muth;  Si  kgaium  fuerit  aliquid  ea  canditione  ut 
fiteUu  aliquid,  tale  legaium  non  est  conditionale^  Sum.  Syir.  «83. 
wed'  tnodale;  so  as    he  takes    away  the  force  of 
ft  condition  from  words  conditional,  whereas  the 
other  without  words  conditional  raiseth  a  condi- 
tion implied  (i).     Lastly,  if  the  legatee  presume 
too  far  upon  the  strength  of  the  bequest  to  him, 
•O'fts  he  taketh  the  thing  bequeathed  without  the 
colisent  of  the  executor,  thus  also  doth  he  for- 


.;n  ■ 


' '  (a)  When  any  one  intends  to  plead  any  thing  against  the 
twlidily  of  a  testament,  they  ought  to  do  it  at  the  time  of 
proving  it,  or  within  a  year  afler ;  unless  they  were  at  such 
time  infants,  or  in  travel  beyond  the  seas,  so  as  they  could 
bear  nothing  of  it,  and  then  they  shall  have  six  months  after 
lliey  return  from  travel  to  plead  against  it,  and  the  minors 
H  year  after  they  come  to  full  age :  and  if  such  parties  exceed 
tbair  liraited  times,  then  they  are  excluded  from  any  remedy, 
unless  it  be  in  case  where  the  testament  was  not  at  first 
proved  in  form  of  law,  but  after  the  common  form ;  for  then 
they  must  cause  the  testament  to  be  proved  over  again,  at 
at  any  tine  within  ten  years,  and  allege  what  they  can  against 
iS«     Rtfor*  Leg.  Eccles.  tit.  de  Testamentis,  c.  6.*-(C.) 


(1)  it  may  also  be  defeated  by  the  legatee  faOing  to 
eooaidy  with  the  condition  of  the  bequest:  as  where  it  was 
^en  under  an  uncertainty  whether  the  legatee  was  living, 
and  it  was  required  that  he  should  personally  claim  it,  and 
the  legatee  died  abroad  before  so  claimed,     i  Ves.  &  B. 
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DeTeHin.  9M.  felt  his  legacy,  saith  Master  Swinburne,  uoleas 
the  testator  did  will  and  appoint  he  should  so  da 
The  fallini!  into  enmity  with  the  testator,  will  be 
considered  more  fitly,  as  I  take  it,  among  ike 
acts  of  the  testator.  In  the  next  place,  let  ns 
see  what  acts  of  God  shall  cause  a  legacy  not  to 
take  effect  ( I ),  First,  thus,  if  the  legatee  die 
before  the  testator,  this  legacy  is  lost,  and  bis  exe* 
cutor  shall  not  have  it  (a).     So  also,  saith  Master 


(a)  If  a  man  devise  lands  to  one  and  his  heirs,  and  after- 
wards the  devisee  dieth  before  the  devisor,  the  devise  is  void; 
for  the  will  was  alterable  ai  the  pleasure  of  the  devisor,  tal 
the  heir  cannot  be  a  purchaser,  i  Rep.  156,  Rector  cfCk' 
difigton's  Case* 

Lands  devised  to  two  sons  and  their  heirs,  one  dies  in  the 
life  of  the  devisor.  The  devisor  dies  without  new  publication, 
the  survivor  shall  have  all :  if  both  had  died,  then  the  hcln 
could  not  have  taken.  Calthrop,  3,  4,  5,  Davks  v.  JCeMfi 
Mich.  16  Car.  a. 

If  the  testator  give  to  A.  B.  twenty  pounds  if  he  will;  10 
such  case  A.  B.  must  express  his  willingness  to  accept 
tlicreof  by  some  means,  or  else  the  legacy  is  not  due  (3) ;  wad 


(4)  A  legacy  may  also  be  defeated  by  the  incapacity,  of 
the  legatee ;  for  though  in  general  all  persons  are  capable 
of  taking,  yet  there  arc  some  exceptions  by  commoo  Iftv 
and  by  statute.  4  Bac.  Abr.  337;  4  Burn.  Eccl.  L.  313; 
2  Bl.  Com.  512:  thus  traitors,  ibid:  persons  refusing  to 
qualify  for  offices,  by  25  C.2,  c  2  ;  1  G.  1,  2,  c.  13 :  persons 
guilty  of  a  second  offence  against  the  Trinity,  9  5c  10  W.  3i 
c.  32  :  artificers  quitting  the  realm,  5  G.  3,  c.  27.  Witnciies 
to  wills  are  now  also  disqualified  from  taking  a  legacy  umI^ 
the  same  will,  whether  of  real  or  personal  estate ;  25  G.  <> 
c.  6 ;  but  this  extends  not  to  wills  disposing  only  of  per- 
sonalty.    1 7  Ves.  jun.  508.  *-  (E.) 

(2^  How  far  it  is  necessary  for  a  party  refusing  a  beqo»* 

of 
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Swinburne,  if  it  be  appointed  to  be  paid  after  0«  T«itm.  «a5. 
tbe  death  of  the  executor,  and  the  legatee  dieth  vide  Rm.  De- 
before  the  executor,  it  is  lost.     And  so  also  if  he  i'?^'  *^  *""*  *?• 

Therfc  were  di- 

die  before  the  condition  performed,  saith  he.    Let  ^ersdaytof 

n  1    1        1    1      /»  pavracnl,  and 

US  come  now  to  time  ot  payment,  and  death  before  the  devisee  die 
it.  If  there  be  a  day  certain  limited  for  payment,  his  e^ecito" ' 
and  the  legatee  die  before  that  day,  his  executor  uici!  mhIb, 
shall  have  the  leg-acy ;  contrariwise,  if  the  pay-  ^  J-  ^'  ^^^ 
ment  were  limited  to  be  made  when  the  legatee  i*»is  diflFcrence. 
should  be  married  :  but  if  it  were  only  expressed  AccordLg 
to  be  towards  the  marriage  of  the  legatee,  and  nbri^Il  per ^' 
she  die  before  marriage,  her  executor  shall  have  IJlfim  jSlS'. 
it,  saith  Swinburne.      Now  put  the  case  that  a  t»»«  c*'*"^**' 

*  shall  not  have 

legacy  is  bequeathed  to  JB.,  to  be  paid  when  he  »^  *»'*  ^'  •'«»*<* 
shall  be  five-and-twenty  years  old,  and  £.  dieth  iVem.  109. 
before  that  age  ;  it  shall  now  be  paid  to  the  exe-  ilmidy  &* 
cuter,  and  that  presently,  without  staying  till  JB.  !l[y" 'Sj'w^^^^^ 
should  have  been  of   that   age,    saith   Prierius.  »«er"t,qu. 
Nay,  saith  Swinburne,  if  the  words  of  the  will  ffirR:p.of 

-—.....^-_......_^.-.....--.^-..~— -...-.—-■--■-------._--— ---~-~--._   Cases  in  E({,76, 

if  he  die  before  such  expression,  then  the  legacy  is  lost,  and  (/iib€rt,*Hil.  8, 
shall  uot  go  to  his  executors  or  administrators,  which  other-   Ann.  in  Cauc. 
wise  it  would,   if  no   such  condition  had  been  expressed. 
"P.  Swinb.  p.  4,  8.  6,  n.  7. 

That  requesting  and  accepting  a  thing  imply  an  assent, 
non  enim  re/ert  an  quis  aisensum  suvm  pnebef.  verbis  en  rebus 
wsis  eifaciis,     10  Rep.  53,  Lampet's  Case,—{C.) 

of  lands  to  disclaim  by  deed  or  matter  of  record,  seems 
doubtful :  on  the  one  hand,  the  will  operating  as  a  convey- 
gtice  of  the  legal  estate ;  and  on  the  other,  it  being  incon- 
sistent witli  the  nature  of  a  freehold  tliat  it  should  be  cast 
tl{K>ii  a  party  against  his  own  consent.  See  Townaon  v. 
Ticieli,  3  B.  &  Aid.  31 ;  and  Doe  d.  Smyth  v.  Smi/th,  6  B.  & 
Cr.  113,— (E). 
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b^'to,  %7/^.  when  he  shall  cone  to  such  an  ligfl^' 
then  if  he  die  before,  his  executors  shall  nothaM 
it  at  all ;  but  if  the  bequest  be  general,  and  far*' 
ther  it  be  added  in  the  will,  that  the  testator 
would  have  that  legacy  paid  to  the  legatee  aV 
such  an  age,  there,  though  he  die  befohi-'MicIf 
an  age,  yet  his  executors  shall  havB  the 'Ms 
bequeathed.  The  difference  may  be  seen  veiy' 
nice,  yet  haply  it  wants  not  some  probable  coldur 

Acts  of  the  tet-  of  reason.     Now,  lastly,  let  us  come  to  die  tfistl^ 

"'  tor*s  own  acts,  who  clearly  hath  power  to  retoke- 

or  countermand  any  legacy,  though  he  revoke  not 

the  rest  of  the  will  {a).     And  here  first  of  re^ 

Bam.  Sjhr.  885.  catiou  presumed.  If  there  fall  out^iit;^^  inifnicUmi 

inter  legantem  et  legatarhtmj  legatum  cmbuSM 
efficitury  saith  the  summist ;  sed  non  propter  levetf, 
saith  he,  ft  sigravesy  si  tamen  redeant  adantidtiMi^ 
redintegratur  legatum.  That  is,  by  grievous  ei^ 
mity  after  arising,  and  never  reconciled  betweea 
the  testator  and  legatee,  the  legacy  is  dissolved^ 
otherwise  of  a  light  breach  or  falling  out,  thoujgfc 
it  continue  until  the  death  of  the  testator.  TUs 
I  conceive  to  be  rather  fit  for  this  place,  as  an  tct 
of  the  testator,  than  to  be  reckoned  or  registered 
amongst  the  acts  or  forfeitures  of  the  legatee ;  for 
that  it  is  not  by  the  summist  made  material,  or 


(a)  A  man  made  a  feoffment  to  perform  hia  last  willy  ««i 
his  will  was  annexed  to  the  charter  of  feoffment,  and  liiBij 
of  seisin  thereupon  made  accordingly :  it  was  adjudged  thst 
he  might  alter  and  revoke  this  will,  although  it  took  elect 
by  the  livery.     Dyer,  49,  pi.  l(i.— (C.)  " ' 
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any  point  of  difference,  whether  the  legatee  gfive 
juat  cause  of  offence,  or. that  the  testator  unjustly 
ccAM^eived  dispxleasure,  and.  so  grew  into  causel^sss 
enmity.  Therefore  also  do  I  hold  it  of  the  nature 
oC  a  revocation  implied  or  presumed  ;  for  that, 
ajtbough  no  revocation  be  made,  yet  since  the 
testator  hath  ceased  to  bear  good  will  to  the  lega- 
tee»  Jie  cannot  be  intended  to  will  him  good,  nor 
consequently  to  be  of  the  same  mind  touching 
the  .benefiting  of  him,  as  he  was  when  be  made 
hig.  will. :  Yet  here  again  it  is  worth  the  consi- 
derationy  whether  the  circumstance  following  may 
not  ^make  a  difference  in  the  case,  thus;  that 
where  the  testator  dieth  shortly  after  the  breach 
and  enmity  grown,  and  before  he  come  to  the 
place  where  his  will  is,  or  at  least  to  opportunity 
of  ^perusing  and  reforming  the  same,  there  this 
veiy  alteration  of  affection  should  make  an  altera- 
tion in  the  will,  and  a  revocation  of  the  amicable 
bequest.  But  where  he,  living  a  good  space  after, 
ami  coming  to  the  place  where  his  will  was,  and 
especially  if  he  do  again  peruse  it,  he  yet  doth 
not  cross  nor  expunge  that  bequest,  here  it  may 
be  poesumed  that  either  his  enmity  ceased,  or  that 
80  far  as  to  continue  this  bequest,  the  charity  or 
odier  motives  inducing  him  to  make  it  stand  un* 
vanished  and  not  extinguished  by  this  breach  of 
former  amity.  For  as  the  continuance  of  time 
and  opportunity  after  the  making  of  a  verbal  or 
nuncupative  will,  without  reducing  it  to  writing, 
and  causing  it  to  be  attested  by  witnesses,  though 
die  testator  live  divers  years  after,  doth  stronger 
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flrgue  his  intent  not  to  continue,  that  wifattvi^ 
dbne  in  an  extremity  should  stand  as  his  will: 

-  S69  on  the  contrary,  the  permitting  of  a  4»e({iUBt 
expressed  in  a  written  will  to  continue  withoutuy 
crossing,  blotting  or  defacing,  mayarguey*agaiiiit 
contrary  presumption,  the  testator's  mind^  ihtttii 
shoold  continue  as  part  of  his  will.  But  nawlet 
us  consider  of  more  express  revocation,  and  to 
that  putpose  will  relate  a  late  decree  i]».ifhe 
Chancery,  made  by  the  Lord  Keeper,  accoiding 
to  the  opinion  of  the  Master  of  the  RoUs,^  ^diree 
judges,  and  two  doctors,  masters  of  the  ■  coort, 
between  Robert  Eyre  and  fFiUiam  Eytne^Mcam- 
plainants,  and  Hester ,  late  wife  of  ChrUtufkt 
EyrCj  their  brother,  and  now  wife  of  Sir  Htmdt 
Wortleyy  defendant:  thus  was  the  case.  The  Aid 
Christopher  Eyre,  1 5  Jacobi,  by  his  last  wtHtwd 
testament  giveth  and  bequeatheth  to  the  aiid 
Robert  Eyre  his  brother  an  hundred  pounds^  and 
to  the  said  William  his  brother  a  thousand  poaads, 
and  gives  to  the  said  Hester  his  wife  a]i  ^e  tm- 
due  of  his  estate,  and  makes  and  ordains  tiie*wd 
Hester  his  sole  and  only  executrix,  saving,  for Ae 
performance  of  his  will,  he  orders  Robeit  S^ 
and  William  Eyre,  his  said  brothers,  and  enliieats 
them  to  join  as  executors  in  trust  with  his  wife, 
for  the  better  performance  of  this  his  last  trill. 
Afterwards,  Jan.  5,  1 624,  being  sick  of  the  sick- 
ness whereof  he  died,  he  was  moved  by  Master 
Damport  and  Master  Stone  to  settle  his  estate  : 
to  which  motion  he  yielded:  and  Master  Stone 

'  and  Master  Dampc^rt  did  demand  of  the  said 
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^jOfariat^pher  what  friend  he  >  thought*  fittestitO'>be 

his  ex^cutor^  and  t6  whom  he  would^ .commii.the 

4xine  <^f  dischar^m^  bi»  funeral^  and  performiBg 

/his  ' willy  whether  he  trusted  >  any  .person,  more 

r>tbmii  his  wife  to^be  his  exeentor.     To  whom. he 

-laoniw'ered,  that  his  wife  was  the  fittest  persoavfor 

'•^at ' purpose/ and  therefore  should  be  his  sole 

'leitecutrix.     And  then  the  testatov  was  moved., by 

> (Master  Stone  to  give  and  bequeath  legacies:  fo 

jrliis'  father^  to  his  brethren,  and  torhis  kindred : 

•fivhereupon  he  answered,  he  would  give  of  leave 

I  ;them  nothing.     And  being  further  put  in  mind 

r  I  to  remember  his  friends  and  others,  gave  and  be- 

^'t^^pMstthed  to  Lionel  Atwood,  his  god<child,  twenty 

>  'Ojr  thirty  shillings.     And  beings  therjeupon  moved 

:'riiy  bis  wife  to  give  his  said  god-son  more,  or  a 

^iigrbater  legacy,  or  the  like  in  effect,  ^ he  said,  thou 

f  Imowest  not  what  Uiou  doest,  do  not  wrong  thy* 

nself }  twenty  shillings  or  thirty  shillings  is  money 

^f^  apoor  body's  purse,  or  the  like  in  effect:  and 

?.-4lierest  he  left  to  his  wife's  discretion  or  dispo- 

i  I  laitioti.    And  the  said  testator  did  speak  the  words 

.(irmfofesaid,  or  the  like  in  effect,  ammQ.testandi  et 

rMttinutm  voluntatem  declarandiy  as  the  witnesses 

T  ft  then  present  did  conceive. 

■j  1 1  .  This  will  was  proved  by  the  oath  of  the  said 

[r  Hester,  and  this  codicil  pleaded  as  a  revocation 

r'-iof  the  said  bequest,  the  said  Masterof  the  Rolls, 

iT^fiUiges  and  doctors,  were  by  the  Lord  Keeper  Ord.srjun.*. 

riand  the  order  of  the  court,  desired  to  reduce  the       "***     ** 

.MflMBitter  upon  the  will   and   codicil   into  a  case, 

4and  to  certify  their  opinions,  whether /d^e  said 
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codicil  were  a  revocation  of  the  l^^ncieQ.givw 
to  the  plaintiffs,  or  not  And  they,  a&er  coovci) 
heard  at  several  times,  viz.  both  cpmmpn  lamjfn. 
and  civilians,  and  many  hours  spent  mconfeiFeiM^: 
together,  did  finally  resolve,  with  one  unanioiow 
consent,  that  the  legacies  to  the  plaiati&.  gww 
were  not  by  the  said  codicil  revoked^  aii4  aa  i09|V 
tified  under  their  hands.  Upon  reading  :wb^)M^, 
November  25,  decree  being  resolved. to  be  m9^ 
if  cause  were  not  shown  to  the  contrary .  No^W- 
ber  27 ;  on  which  day  the  defendant's  caumfflk 
before  the  Lord  Keeper,  in  the  presence,  of- 4Ih> 
Master  of  the  Rolls  and  the  said  three  Jadge%: 
and  Sir  John  Hey  ward,  alleging  what  they  povld 
in  stay  of  the  said  decree ;  it  was  by  a  general 
concurrence  of  opinion  decreed,  that  the  legades 
given  to  the  said  plaintiffs  should  be  to  them  paid 
on  our  Lady-even,  with  twenty  nobles  in  tbe 
hundred  for  the  detainment  thereof. 

This  case  I  thought  fit  to  relate  somewhat  at 
large,  because  it  pitched  upon  the  point  of  ref(h 
cation,  without  plain,  full  and  express  tenm. 
And  surely,  as  wills  are  to  be  made  gut  of  ..dii^ 
posing  memories  and  understandings,  so  also  with 
deliberate  and  advised  judgments  ;  and  therefore 
by  like  reason  not  to  be  countermanded  or  revoked 
by  sick  or  slight  expressions.  And  this  seems  to 
me  very  agreeable  with  the  rule  and  reason  of  the 
common  law.  For  as  reason  itself  doth  dictate, 
that  fiihil  tarn  consetitaneum  est  aquitati  tiatun£f 
quani  unumquodque  dissolvi  eodem  modo  quo  owj^- 
ciiuvi  so  hath  the  common  law  of  £ngland,  in 
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Ay  understanding,  resolved ;  as^  for  tbe  purpose^ 

if  th^e  King  present  a  clerk  to  a  chiirch^  and  he 

is 'thereupon  admitted  and  instituted  thereunto; 

iltyW  yet -before  induction  may  this  be  revoked,  as 

BrmUVtmy :  yet  if  the  King  shall  after,  and  before 

itldtrction,  present  another  man  to  this  church, 

without  ai^  express  repeal  or  countermand  of  the 

fdnuer  presentation,  it  shall  not  thereby  be  revoked. 

So^  if  lands  were  conveyed  to  certain  uses,  with  To  help  this  wu 

a  <  dense  or  power  of  revocation,  the  sale  of  the  f7Ei.Vap.4.' 

silttie  to  another  did  not  revoke  the  former :  but  if 

tfn  estate  were  merely  at  will,  then  the  conve3rance 

to  another  by  the  common  law  amounted  to  a 

risvocation  {a).    Therefore  was  the  statute  made  6  h.  s,  cap.  9. 

(a)  A  man  deviseth  Blackacre  to  A.  in  fee,  and  after,  by 
the  same  will,  devised  a  third  part  to  B.  for  life,  or  in  tail : 
ddi  last  devise  to  B,  doth  not  make  void  all  to  >f. ;  but  B. 
shall  have  an  estate  in  posseaiion,  A*  in  remainder.  Cal- 
tlurop»i74. 

If  ,^  man  make  a  will  and  devise  of  his  lands,  and  afler 
disagreeing  to  it,  he  makes  a  feoffment,  and  taketh  back  an 
estate  in  fee,  and  dieth ;  this  land  shall  descend  to  the  heir, 
and'Hhafi  not  pass  to  the  devisee  without  express  agreeineiit 
tlisi  his  mind  was  that  his  former  will  should  take  place. 

Lib.  iUs.44;  Dyer,  143,  pi. 55;  44 Ed. 3,  33;  aIL3,  a; 
and  vid.  1  Vem.  330 ;  2  Vem.  209,  Cotton  v.  Cotton. 
'  In  ejectment  upon  non  cul.  and  special  verdict,  tenant  in 
tad  made  his  will  and  devised  his  land,  and  afler,  by  bargain 
aad  sale  enrolled,  conveyed  the  land  to  one  tenant  to  the 
pngdjpef  against  whom  a  common  recovery  is  had,  with 
voucher  of  the  tenant  in  tail,  to  the  use  of  himself  in  fee ; 
aad  if  by  this  recovery  the  wiU  was  made  good,  and  that  the 
devisee  shall  have  the  land  by  the  devise  by  virtue  of  it,  or 
that  it  riiall  revoke  the  will,  was  the  question*    And  by 
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tempatt.  Hcnirici  8,  to  redress  this,  viz.  thai  where 
the  King  had  granted  lands  or  other  things  tooiiB 
during  his  pleasure,  this  should  not  be  revoked bf 
a  grant  to  another,  without :  recital  of  the  formeri 
and  declaration  that  the  King  had  determined 'bb 
pleasure. 

Being  now  to  consider  of  relation  in  the  ex6- 
cutors  assent,  it  is  meet,  since  these  disc^uisei 
are  principally  intended  for  those  who  are  not 
grounded  students  in  or  professors  of  the  lav, 
that  we  show  what  we  mean  by  relatiox^,  or  wliat 
Heiation,  what,   it  Is  in  law.     Thus  therefore  be  it  conceived,  that 

relation  is  a  kind  of  fiction  in  law,  making  a  tbiag 
done  at  one  time  to  be  accepted  and  reputed^  or 
to  have  its  operation,  as  if  it  it  had  been  done  at 
another  time  past.  As,  for  the  purpose,  A.  doth 
bargain,  and  sell  freehold  land  to  B.  in  Aogoat, 
by  indenture,  which  is  not  enrolled  till  October 
following ;  yet  this  hath  such  relation  to  the  4ate 
of  the  indenture,  that  if  A.  after  that,  and  before 
the  enrolment,  become  bound  in  a  statute,  or 
granted  a  rent-charge,  or  made  a  lease  for  years, 
or  took  a  wife,  or  committed  felony,  yet  shall  pone 
of  these  be  of  any  force  to  charge  or  prejudice 
the  state  of  £.,  for  that  the  law  adjudgeth  him 


Pemberton,  chief  justice,  and  tout  h  courts  it  waa  adjudged 
upon  argument  a  revocation ;  for  by  the  bargain  and  wiit% 
and  the  recovery,  all  the  estate  is  altered  after  the.viU. 
Levinz,  3,  part  io8,  Dister  v.  IHster, 

A  conveyance  for  years  is  not  a  revocation  of  a  devise 
in  fee,  but  pro  tanto  only.  Ca.  in  Chanc  193,  Barbtr  v. 
r<7oit— (C.) 
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nous  vonrasr  by  relation  i as  froak'tkertitn&  of  ^  *  { 

dat&i:  jnea,  if  a  servant  idepailtcd-  m  Auga^t  i6t  j.t 

somegreitt  breach  .irith'  his  master^ .  do  >  kill  bii 
master  in'Ootobar,  ^thiktifs  in  :la^w>  petty  tieason|iai 
if  .he  bad  €ontintiedi  serirantr  wbcb  be  did  the  fMrtq 
because  it  relates  to  4^e  malice  conceived  when 
be  v\  as  his  servant.  Now  having  showed  that  a 
term.' tor  other  chattel  rest!  or  personal  passelh  not, 
nor  is  transferred  in  property  to. the  devisee^  nBtd 
the- assent  of  the  executor  be  thereunto  had;  -we 
Dovrput  the  case  that  this  assent  is. not  had^tSl 
a  year,  or  some  such  good  space  afitd-lhe  testis 
t)Or'a>*deailH  and  make  our  question,  iwhetherctlus 
shall  have  -  relation^  to  the  testator  s  death ,  m.Tito 
be* 'in 'the  law's  account  as  if  it  had-  then  been:; 
Mv  -p^aps,  to  *some. purposes  so  .to  standi  and 
tot  others  .''ti6t  soh-  That  this  is  useful  and  mate^ 
jrial"MLfbe  known,  be  it  thus  showed.  One  be- 
qneadoied  his  term  of  tithes  of  an  advowsoh  of 
ar3i0Qse  or  land  by  him  first  leased  to  an  undert- 
enant i  for  rent,  and  dieth  in  May^  the  executor 
assenteth  to  the  bequest  in  October,  between 
«ilach  two  times  tithes  be  set  out,  the  church 
becometh  void,  rent  groweth  payable;  noW')tf 
this  assent  shall  relate  to  the  testator  s  deatli,  die 
devisee. shall  have  these,  else  not.  The  like  cases 
may  be  put  of  the  brood  of  cows,  mares  and  eyr^» 
fallen  between  the  death  of  the  testator  and  the 
assent;  so  also  of  fleeces  of  sheep  shorn,  &c.       1 

Now  to  come  to  the  point,  it  is  reported  by  xr.  4i  Eii«.  Co. 
the   Lord  Coke   to  have  been  held  in  the  late  ItdJu^c^.' 
Queen  s  time,  that  this  assent  shall,  as  between  J^j,^J^*^7^. 
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pau  against  the  Bxecutor  and  the  legatee^' 'have  idaitoi.ito 
faking  before  the  testator's  dtethy  yet  so.  that  if  thei  cxecirtBf 
assent,  S20.  b.  |^^^^  j^^  asseiit  to  the  deviaeeof  the  jImm  eo» 

mitted  waste,  now^ithe  actioa  of  wasteirshaU/be 
hiought  J  against  tJsd  executor  in^tbe  ttmutofatAt 
waste  donie  befiore^  and  notcagainBt  the  ikiwit 
in  the  tisnet  .  >''      ..        i-     .   .j:;.  mhI 

But  put  the  case  that  the  legatee-  before; ithb 
executing  assent  granted  the  teim  to  JT.  &;:md 
if  to  any  purpose  this  assent  shall  harre^anelifieiif 
it  shall  certainly  so  be,  to  make  good  .^iai^MMl} 
as  making  the  legatee  to  bete^Uiedy  aiidi;eoii64 
quently  able  to:  grant  before  the  executor^  astrats 
yet  do  I  not  find  any  opunion  or  resokitioiK  in  iUl 
point,  but  find  it  debated  at  the  bar  in  •the}]atB 
Qiteen's  timd,  ibetween  Puckering  i  and  .EigataHi 
p.  f5  Eiis.  i^  the  case  of  administratioii  gmnted  to  ul^iaAev 
her  grant  of  a  free  term  left  by  ber  intesttfe 
husband;  but  I  find  no  resolution  therein,  nor 
perhaps  wants  there  material  difference  betwixt 
that  case  and  the  other;  for  there  the  devisee 
had  at  least  an  inception  of  title  by  gift  of  tke 
owner,  wanting  only  a  circumstance  of  assent  to 
perfect  it ;  but  here  this  woman  till  adminiMiratio^ 
had  not  so,  unless  perhaps  she  statute  21- of 
King  Henry  the  Eighth,  directing  or  enjoiniBg 
ordinaries  to  grant  administration,  shaUamoiBit 
to  a  kind  of  title  ad  rem^  though  not  yet  m  m 
But  to  return  to  the  point  of  assets ;  wh^e^  a 
reversion  is  granted  by  deed  or  fine,  if  the  lesBee 
a  good  time  after  do  attorn,  this  shall  have  do 
,  relation  to  the  time  of  the  grant ;  so  as  for  ii^aste 
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cooimitted  or  rent  grown  due  between  the  grant 
and  attornment,  the  grantee  can  have  no  remedj. 
Therefore  it  is  good  for  him  who  buyeth,  or  hath 
any  thing  of  the  gift  of  a  legatee,  to  have  the 
assent  of  the  executor  before  the  sale  or  gift  well 
testified  ;  or  if  the  assent  be  not  had  till  after,  let 
him  take  a  new  gift,  that  he  may  not  rest  in  a 
doubtful  case  :  for  besides  the  premises,  that  great 
legist  Sir  Edward  Coke,  when  he  was  a  practiser 
(to  Mr.  Stubbs  of  Norfolk)  for  his  fee,  gave  his 
opinion,  as  I  have  been  confidently  informed, 
that  where  a  lessee  for  years,  being  outlawed,  did 
grant  his  term,  and  after  reversed  the  outlawry, 
diiis  did  '  not  make  good  the  grant  by  relation, 
it  not  being  in  the  grantor  at  the  time  of  his 
grant  (a).  And  this  hath  much  affinity  with  the 
principal  point ;  for  there,  if  the  relation  help  not^ 
the  grant  is  not  good  from  the  legatee. 

■     Divers  cases  of  Bequests  cofisidered  and    . 

ejj)ounded(\). 

If  a  termor  of  a  house  bequeath  his  house  to  i4Ei.Dj.3or. 

.-  .  ,  11111  ^"^*  *"  *  K™"* 

S.  without  expressmg  how  long  he  shouia  have  si  Eiiz. 


(a)  A  devise  of  lands  to  a  man  during  his  exile,  he  having 
reHnquished  his  country  upon  displeasure  of  the  states  against 
bim,  but  not  banished,  was  good  till  he  return.  2  Lev.  191, 
Paget  v,  Voscius. — (C.) 


I     ! 


Qi)  ](«egacies  are  either  general  or  specific,  and  of  these 
latter  there  arc,  first,  such  as  are  particularly  described,  ind 

which 
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it,  he  shall  have  the  whole  term,  and  numlm  of 
years  (a).    So  of  land  {b). 


(a)  If  the  testator  bequeath  to  a  child  in  the  tDottil^ 
womb  one  hundred  pounds,  in  this  case,  if  the  mdherMll. 
forth  two  or  three  children  at  that  time,  the  leg^j  is  <K|^Jhl 
divided  amongst  them.    P.  Swinb.  p.  4,  s.  20.  .-   #te« 

But  if  the  testator  say,  if  my  wife  bring  forth  any  cM^ 
I  give  to  the  same  one  hundred  pounds;  here»  if  a^  Inifff 
forth  two  or  three  children  at  that  time,  then  every  eWH|. 
shall  have  one  hundred  pounds,  if  the  testator's  goods  d» 
suffice  to  satisfy  the  same ;  unless  it  be  suflicient^.  pnm^ 
that  it  was  the  testator's  meaning  that  they  should  bftve  /W 
more  but  one  hundred  pounds  among  them.     76..-^C.) 

{b)  Lands  contracted  for  by  a  purchaser  pass  by  adifbfr 
of  the  purchaser.  Ca.  in  Chan.  39 ;  and  Q  Chan.  Ca«  1^1 
3Salk.85. 

A  termor  of  a  house  for  forty  years  det  ised  the  aliBe^ 
his  testament,  without  limitation  of  the  estate  which  he  p4tT 


which  can  only  be  satisfied  by  delivery  of  the  very  wakjjKtt 
and  if  not  found  among  tlie  testator's  property  fail  altogcdier; 
and  secondly,  such  as  describe  a  chattel  of  a  particular  tft- 
cies  only,  and  may  be  satisfied  by  delivery  of  any  one  of  ibt 
same  kind.  Bac.  Abr.  337.  355.  423;  8  Bro.  Ch.  R.  ll> 
If  the  bequest  be  of  a  sum  of  money  for  a  ring,  it  is  of  tht 
former  description,  a  general  pecuniary  legacy.  1  Ves.  &  ft 
364- 

A  legacy  is  sufficiently  certain  if  the  party  can  be  Use* 
tified,  even  though  the  testator  mistake  his  Chriation  aaM 
Coop.  R.  229 ;  1  Men  R.  384.  It  may  be  shown  by  pud 
evidence,  that  under  a  gih  to  children,  natural  childiea  Mt 
meant,  as  where  the  tesUtor  was  unmarried,  o  MW.'ft* 
419;  1  Madd.  R.  430.     So  great-grand-children  under  the 

term  grand-children,  unless  the  intention  appear  otherwiid.  ff 
Eden.  R.  194.— (E.) 
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**  AiSib  by  the  name  of  the  house,  the  orchards,  S"""'*'i^ 
gardens  and  backsides  do  pass :'  yea,  if  the  house  1 1  o.  s,  c.  a 


SWiboii. 


S  iWB'iMMi  the  whole  term,  for  the  devbee  may  not  have  an 
dMltk  hi  the  ko^waage  at  will,  nor  for  term  of  life,  nor  any 
ffm'fer  yean  or  a  year.  Therefore  the  entire  term  ghdl 
/icr    opinionem    Juttidariorum  de  Banco,    Dyer,  307, 


t^'PS- 


^Ja  efietment  and  special  verdict,  where  a  man  seised  of 
uHi'tk  NeVciastle-upon-Tyne,  wh^e  the  lands  are  devisable 
Mr  pkto\  by  the  custom :  by  a  parol  will  a  devise  was  in 
tMM  words :  I  give  all  to  my  mother,  all  to  my  mother ; 
riM  if  the  lands  should  pass  by  these  words,  was  the  ques- 
tion. It  was  argued  by  Glyn,  the  King's  serjeant,  for  the 
lllljpriff  who  said,  that  all  was  uncertain  whether  intended 
If^pT ig^QAM$  and  by  Jones,  fbr  the  defendant,  who  said, 
fiij  omne  dai  nil  excipit,  and  cited  a  case  where  by  the  devise 
<lf,idif  Ijuif  «itaAe»  all.  the  estate  as  well  veal  as  personal  did 
Jflf^k,  spd  JBenlow,  6.  Devise  of  all  his  livelihood  extended 
to  land  and  goods.  But  per  Cur.  all  is  uncertain,  and  not 
•dflcfent  to  disinherit  a  heir,  and  gave  judgment  for  the 
It  that  the  lands  did  not  pass  by  the  will.  1  Lev.  130, 
T.  MMank. 
A  devise  of  the  profits  till  a  child  come  to  twenty-one  years 
^  in  a  good  devise  of  a  term  till  the  child  would  be 
I4ttiity*<>ne,  though  he  died  before.  Ca.  in  Chan.  114,  Crr- 
dMr«  ^f  Church  v.  Church ;  3  Co.  20.  b.   BorasUm's  Coie, 

A  man  seised  of  lands  in  fee  in  one  town,  and  in  two  ham-  Brown  contr. 
letfrOf  Ihe  same  town,  and  by  his  last  win  devised  all  his  ^ca»»«  the  will 
IfpAabettig  in  the  town,  and  in  one  of  the  two  hamlets  by  all  the  hamlets. 


and  died.  And  the  opinion  of  divers  justices  was,  that 
^Mhinf  in  the  other  hamlet  should  pass.  Dyer,  361,  pi.  37. 
.  ){f  dMi  testator  bequeath  one  hundred  pounds  to  the  church, 
ilijiaieiitioning  what  church,  it  shall  then  be  understood  of 
bis  fiariihehurdb;  or  if  he  name  a  charch,  and  there  be 
diwrs  there  of  the  same  name,  and  none  of  them  his  parish 
diurcb,  then  the  executor,  if  he  prove  the  will,  or  the  ordi- 

O  G 
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with  the  appurtenances  be  bequeaJJied,  hereby 
the  land  belonging  to  the  house,  or  used  with  it, 
do  pass,  though  yet  they  would  not  so  do  by  such 

Sum.  SjW.  «86.  words,   in  any  lease,    deed,  or  grant     Yet  by 

some  civilians  or  canonists^  the  orchard  belong^ 
to  an  house  shall  not  pass  by  the  only  gift  of  Ae 
house,  without  some  words  showing  the  intent  of 
the  testator  so  to  be,  or  except  one  gate  or  door 
lead  as  well  to  the  orchard  as  to  the  house :  but 
some  other  of  them  bold,  that  it  doth  pass  with^ 
out  any  such  help  of  circumstance,  so  as  it  be 
adjoining  to  the  house. 

If  a  lessee  for  years  give  his  term  by  his  will 
to  ^.  he  shall  have  it  without  paying  any  rent, 
for  the  executors  shall  pay  it  for  him,  as  I  6nd  in 

Ibid,  at  tup.      the  Summist[;  but  against  reason,  methinks. 

If  one  bequeath  his  indenture  of  lease,  his 
whole  estate  in  that  lease  passeth.  So  if  one  be- 
queath his  obligation  or  other  specialty  (a),  die 


nary  if  he  refuseth,  may  bestow  the  same  on  whidi  churdi 
he  will ;  but  if  the  testator's  parish  church  be  of  the  aaaie 
name,  it  ought  then  to  be  bestowed  there.     Swinb.  p.  7) 

s.  8.— (C.) 

(a)  If  the  testator  do  imagine  himself  to  be  inddited  lo 
another  person^  and  doth  bequeath  that  debt  to  the  mm 
person,  which  he  erroneously  supposeth  he  oweth  him,  nt 
expressing  any  sum,  in  this  case  the  legacy  ia  void ;  but  if  be 
say,  I  do  bequeath  ten  pounds  to  such  a  person  which  I  ewe 
him,  whereas  the  testator  knows  he  owes  him  nothing,  yet  in 
this  case  the  legacy  is  due,  notwithstanding  the  fidse  demon- 
stration ;  and  here  the  testator  is  not  presumed  to  err,  lakM 
the  executor  make  proof  of  error.    P.  Swinb.  p.  4,  b.  s,  a.  14. 
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bt  or  duty  itself  shall  go  to  the  legatee  ;  and  by 
3  canon  or  civil  law  the  very  action  itself  passeth, 
r.  as  I  conceive,  ability  to  sue  the  debtor  in  his  S"*"-  Sjiv.  tse, 

*'  ul  sup. 

m  name  :  but  in  our  law  it  is  otherwise,  the  suit 

irt  be  in   the  executors  name,  for  a  debt  or 

Bg  in  action  cannot  be  assigned,  except  by  or 

the  King ;  and  only  at  the  common  law  is  the 

bt  recoverable  ;  but  the  spiritual  court  may  force 

J  executor  to  sue,  or  let  his  name  be  used  in  the 

it,  for  and  by  the  legatee. 

If  one  bequeath  all  his  moveables,  debts  due  Yet48E.sj«, 

nim  are  not  bequeathed,  nor  corn,  nor  iruit  ted,  that  such « 

>wing  on  the  ground,  nor  stone,  nor  timber  pre-  g^d*srafter 

red  for  building,  as  the  canonists  and  civilians  JavcTdutf '" 

Id  (a),  resting  in  ac- 

On  the  other  side,  if  one  bequeath  the  moiety 
all  his  goods,  the  legatee  shall  have  only  the 
iety  of  that  which  remains  after  debts  paid  ;  for 
t  only  is  to  be  accounted  the  testator's  which 
hath  ultra  tes  alienum  (b). 


count. 


()  One  deviseth  to  «7.  S,  all  his  goods^  chattels  and  house* 
1  stuff,  and  there  was  407  /.  in  ready  money  in  the  house, 
he  had  devised  to  A^  1,200 1,  by  the  said  will.  The  Court 
ared,  that  as  to  the  407  L  though  the  words  were  general, 
considering  the  intention  of  the  testator,  who  by  his  said 
had  given  to  her  a  legacy  of  1,200/.  if  he  had  intended 
ave  given  her  407  L  more,  he  might  in  the  same  place  of 
wiU  have  given  her  1 ,600  L  And  decreed,  that  the  407  Z. 
Ad  come  into  account  of  the  personal  estate.  Chanc.  Rep. 

)  It  was  agreed  for  law,  that  if  a  man  hath  goods  to  the 
eof  100/.  and  is  indebted  20/.  and  he  devised  to  his 
the  moiety  of  all  his  goods,  to  be  equally  divided  betwixt 
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D^'sp^  sim         ®y  a  bequest  of  all  utensils  or  household  stuff, 

SyU.  116.        plate  nor  jewels  are  not  given. 

If  one  bequeath  to  his  wife  all  her  apparel,  the 
shall  not  have,  as  some  civilians  day,  her  orosi- 
ments  of  gold  or  silver ;  by  which  is  meant,  as  I 
take  it,  chains,  jewels,  bracelets,  rings,  &c«  But 
others  are  of  contrary  opinion,  except  they  be  such 
things  as  are  not  lawful  for  her  to  wear. 

^^*^'  If  a  bed  be  given  by  a  will,  venit  ornamaUum 

ejus,  saith  the  civilian,  that  is,  the  funuture  thefe* 
of  passeth,  viz.  not  only  the  bed,  bedstead,  bed- 
clothes,  but  also  the  curtains  and  valance,  as  I 
take  it.  But  I  think  that  by  gift  of  a  coach  by  will, 
the  coach*horses  pass  not ;  yet  perhaps  the  iunii* 
ture  of  the  coach-horses  may  pass  as  appurtenant 
to  the  coach  :  for  so  I  think  they  shall  do,, rather 
than  by  bequest  of  the  coach-horses  without  the 
coach  (a). 

Ibid.  If  one  bequeath  to  A.  meat,  drink,  and  clothing 

or  alimentay  he  shall  have,  saith  the  civil  law,  also 
lodging,  habitation,  and  all  things  necessary  for 

• 

her  and  his  executors,  and  the  executors  pay  the  debt,  the 
wife  shall  have  the  moiety  of  all  the  goods ;  that  is  to  tay»  to 
the  value  of  50  /.  without  any  defalcation  for  the  debt,  90  as 
the  executors  have  assets :  but  satisfaction  or  sale  of  any  par- 
cel of  the  goods  by  thb  executors  is  good  enough,  and  ahaD 
take  away  the  division  of  the  wife  in  that  parcel.     Dyer,  1649 

pl-  57- 

(a)  If  a  man  devise  his  silver  teakettle  and  lamp,  with 
the  appurtenances,  nothing  shall  pass  but  the  kettle  aad 
lamp,  and  the  box  wherein  the  lamp  was  placed,  and  not  the 
silver  tea-pot,  milk-pot,  tongs,  strainer  or  canisters.  Eq-  Cai. 
Abr.  201 ;  Moseley,  47 (C.) 
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the  maintenance  of  life,  viz.  as  I  take  it,  fire  and 
crashing,  &c. 

If  one  bequeath  to   his  daughter  ten  pounds  Som.s^iT.  ^16, 
i-year  for  her  apparelling,  and  she  demandeth    ' 
none  in  four  years,  now  shall  she  not  after  that 
time  have  the  arrearages  of  this  ten  pounds  by 
fear  for  the  time  passed. 

If  a  man  bequeath  one  of  his  horses  or  cows, 
lot  naming  which,  to  J.  S.  he  is  to  choose  which 
le  will,  so  it  be  not  the  best  of  all,  saith  the  civil 
aw  :  and  perhaps  the  mention  of  that  exception 
prows,  out  of  respect  to  the  heriot,  which  the 
ord  should  have,  or  the  mortuary,  which  the  par- 
on  should  have. 

A  man  bequeathed  thirty  pieces  of  twenty  i*>id« 
hillings  to  A .  twenty  to  B.  and  ten  to  C.  to  be 
tad  in  such  a  chest  or  casket,  and  it  is  found  after 
is  death  that  there  be  but  thirty  in  all  in  that 
asket  or  box  ;  now  each  shall  be  abated  rateably, 
ahh  my  summist,  so  as  ^4.  shall  have  fifteen,  B.  ten, 
ind  C  five  ;  and  this  stands  with  good  reason  and 
ustice  ;  for  so  each  hath  a  proportionable  part  (a). 
knd  it  was  reasonable  that  it  were  by  Parliament 
stablished  for  laW;  that  all,  both  legatees  and 
reditors,  should  be  paid  in  like  proportion,  where 
be  state  will  not  suffice  for  full  payment  of  each, 


(a)  Where  the  testator  doth  bequeath  ten  pounds  to  A.  B. 
PftMnining  in  such  a  chest,  and  at  his  death  only  five  pounds 
t  feimd  in  the  same  chest ;  in  this  case  the  legacy  is  good  for 
nly  the  five  pounds  found  in  the  chest,  and  no  more.  Swinb. 
\.  7,  s.  15,  n.  IS-— (C) 
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rather  than  that  an  executor  should  have  power 
to  pay  one  all,  and  another  nothing  (i):  yet  if 
the  testator  left  sufficient  to  make  good  all  thoie 
sixty  pieces  bequeathed,  quare^  if  that  which  is 
wanting  in  the  casket  shall  not  be  supplied  and 
made  up ;  for  if  the  cases  following  found  with 
the  same  author  be  good  law,  it  should  seem  so 
to  be  (b). 


(a)  Several  legacies  are  given ;  the  first  is  due,  tbe  other 
is  not  due  till  afterwards :  the  executor  may  not  paj  the  fint 
whole  legacy  to  the  first,  if  there  be  not  assets  to  ptj 
the  rest. 

In  Orove  and  Benson*s  Case  legatees  were  decreed  to 
abate  in  proportion,  where  there  was  not  enough  to  pay  sH 
debts,  though  one  of  the  legatees  hsve  a  statute  and  a  laort- 
gage  for  his  security  of  the  legacy,  and  his  legacy  GODtiaasd 
no  longer  a  legacy ;  yet  his  legacy  not  being  paid,  he  wv 
decreed  to  abate  in  proportion,    ai  Car.  fi. 

If  a  man  bequeath  twenty  pounds  to  A.  and  twenty  poundi 
to  B.  and  twenty  pounds  to  C.,  and  makes  his  executor,  sad 
diesy  having  goods  but  to  the  value  of  twenty  pounds  in  all 
of  which  goods  the  executor  makes  an  inventory ;  in  this 
case  he  may  pay  which  of  the  three  he  pleases  his  whole 
legacy,  and  the  other  two  are  without  remedy ;  or  he  iuj» 
if  he  please,  pay  every  one  of  them  a  rateable  part ;  aad  if 
in  case  the  executor  make  no  inventory,  yet  he  is  chaige- 
able  DO  farther  than  the  value  of  the  goods ;  and  so  if  erery 
legatary  in  such  case  should  sue  him,  they  must  prove  suffi- 
ciency of  goods,  or  otherwise  tbey  should  get  nothing.  Dr. 
&  Stud.  1.  3,  c  10.— (C.) 

(i)  The  courts  are  therefore  in  general  averse  frooi  con- 
struing legacies  to  be  specific,  as  separating  them  finon  At 
general  property ;  Ambl.  310 ;  unless  there  be  a  dearinloi- 
tion  so  to  do,  in  which  case  tliey  will  be  carried  into  e&ct 

lAtk. 
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If  one,  saith  he,  bequeath  to  J.  S.  that  which  s*"-  ^7*^-  ^s^- 
is  another  man's,  and  whereto  the  testator  hath 
no  right ;  then  ought  his  executor  to  buy  it,  and 
give  it  to  the  legatee,  or  else  satisfy  him  to  the  full 
value ;  and  this,  not  only  by  the  civil,  but  also 
by  the  canon  law,  and  in  foro  comcientia,  saith 
my  author  (i). 

Again,  if  A.  bequeath  to  B.  such  a  horse  by  ib. 
name,  and  after  sell  away  that  horse,  and  dieth ; 
now  is  his  executor  bound  to  answer  the  value 
thereof  to  B. ;  and  if  the  testator,  after  his  sale 
of  that  horse,  had  bought  another  and  called  him 
by  the  same  natne  as  the  first,  now  shall  this  latter 
horse  pass  to  B.  saith  the  book,  except  it  can  be 
proved  that  the  testator  sold  the  former  horse  of 
purpose  to  revoke  his  will  touching  the  be-  ib.«i6. 
quest  (a). 

So  again  I  find,  that  if  one  having  but  a  moiety 
or  one  half  of  a  green  close,  or  of  a  stack  of  corn, 

(a)  If  the  testator  bequeath  two  horses  to  two  men,  having 
no  more,  and  one  of  Uiem  is  a  great  deal  better  than  the 
other ;  in  this  case,  he  that  is  first  named  in  the  testament 
shall  have  the  election. — (C.) 

1   Atk.  508 ;  3  Atk.  103 ;  1  P.  Wms.  403.  540.  598  ;  3  P. 
Wms.  384;  8  Bro.  Ch.  R.  108.  125;  3  Id.  160;  Prec.  Ch. 
39«;    1  Ves.  425;   s  Id.  563;    15  Ves.jun.  384;  s  Fonbl. 
374,  n.  o. ;  3  Vem.  688.— (E.) 

(1)  And  where  the  gift  is  of  a  specific  chattel,  which  after 
the  testator's  death  is  found  to  be  in  pawn,  the  executor  must 
redeem  iu  4  Bac.  Abr.  355 ;  Swinb.  p.  7,  s.  20 ;  2  Bro. 
Ch.R.  113.— (E.) 
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^,  ...  r  ;  pr  pther  cha^,  doth  give  dke  whok»'6o  m  ike 
wor4s  be  apparent  }o  reach  to  Boore  tbanin 
moiety,  then  must  the  executors  buy  out  the  other's 
part  for  the  legatee,  or  give  him  the  value ;  but  if 
the  words  be  but  general,  4so  as  they  may.  be  reat 
sonably  satisfied  with  the  testator's  part,  no  supply 
shall  be  made.  So  also  if  one,  having  goods  in 
pledge,  bequeath  them,  it  shall  be  construed  to 

extend  no  further  than  his  right.  ., 

Sum.  SjIt.  284,      A  bequest  is  made  of  an  hundred  pounds  to  he 

paid  at  a  future  time,  viz.  divers  years  after  the 
testator's  death;  a  question  is  made  by  the ' siinii^ 
mist,  whether  the  profit  of  the  money  in  the  meiaii 
time  shall  go  to  the  legatee,  or  the  executor:  isiid' 
he  resolves  with  this  difference,  if  the  day  weie 
given  in  favour  of  the  legatee  being  an  infant  who- 
could  not  safely  receive  it  any  sooner,  then  he  shsjtl 
have  the  profit ;  but  if  the  respite  of  payment 
were  in  favour  of  the  executor,  then  shall  the 
legatee  have  but  the  bare  sum,  without  any  addi* 
tion  of  mean  profits  (a). 

(a)  Legacy  of  1 25  /.  was  given  to  the  plaintiff  to  be  paid  st 
ten  yean  of  age,  and  at  that  age  it  was  paid  to  the  father,  who 
afler  died  insolvent ;  the  infant  at  full  age  sued  the  executoh 
of  the  devisor  for  the  125  /.  The  lord  keeper  held  it  good 
payment.  But  it  appeared  that  the  executor  took  bond  to ' 
save  him  harmless,  and  then  he  took  the  security  at  his  own 
peril,  and  therefore  decreed  the  executor  to  pay  it. '  HdUo* 
xjoay^s  CasCy  26  &  27  Car.  2 ;  and  Halloinay  and  CoUhu,  I 
Chan.  Ca.  245.  But  since  that  case  the  matter  is  wdR 
settled,  and  payment  to  parents  disallowed,  as  in  the  caia 
of  Doyley  and  Totferry^  1715-  Mich.Eq.  Abr.  300,  pL  9f 
58,  pi.  6;  Vern.sGi ;  Gilb.  Eq.  Rep.  103;  Will.  Rep. 085; 
Gilb.  Chancery,  331. 
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If  one  beooe^th  all  his  term  or  (jfoods  to  his  ex-  i^  £i*  ^y*  ^i« 
^eotor  for  payment  of  his  debts,  or  debte  and  lega-  545»b. 
cies,  it  is  a  void  beqaest(tf)  ;  because  it  is  lio  triote' 
than  the  lair  would  say,  if  he  had  said  nothing  (i).' 
So  if  it  be  generally  to  perform  his  will. 

(a)  I^aods  devised  jfor  the  payment  of  debU  and  legaci^y 
the  personal  estate  shall  be  first  applied;  for  the  implied 
intent  must  not,  without  clear  expression,  alter  the  equitable 
.general  law.    Ca.  in  Ch.  397,  Lord  Grey  v.  Lady  Grey. 

Devise  «f  the  land  after  his  debts  paid,  he  afterwards  con- 
tracts other  debts ;  the  land  shall  revert  upon  pavment  of  the 
firs^  dd|)t$.    3  Lev.  433,  Loddingtou  v.  Kime. 

if^ortions  devised  out  of  lands  payable  at  prefixed  days,, 
whidi  the  premises  will  not  do,  amounts  to  a  devise  to  sell. 

A  devise  that  lands  shall  be  sold,  and  not  said  by  whom,' 
shatt  be  /9old  by  the  executors.  The  like  intent  when  they  are 
to  be  sold  for  payment  of  debts.  1  Lev.  304,  Pitts  v.  Fdham, 

A  devise  to  an  heir  on  condition  to  sell,  void  in  law,  yet   < 
good  by  way  of  trust  iu  equity.    Cases  in  Chan.  177.  179. 

A'  man  devised  lands  to  his  wife  for  her  life,  and  that  after 
her  death  the  reversion  should  be  sdd,  and  the  money  distri- 
buted  between  the  heir  and  three  nephews ;  the  heir  refused 
to  sell  or  to  join  with  the  wife  in  the  same.  And  upon  a  bill 
exhibited  in  .chancery  against  him  to  compd  him  to  join  in 
the  same,  the  bill  was  dismissed  by  the  lord  keeper  Bridg- 
man,  who  held  the  vrill  void  as  to  the  sale  of  the  reversion,  it  - 
not  bemg  said  who  should  sell ;  but,  in  the  House  of  Peers, 
they,  upon  advice  with  the  judges,  reversed  the  dismission^- 
and  decreed  that  the  heir  should  sell ;  for  when  no  person  is 
appointed  to  sell,  it  shall  be  intended  that  he  shall  sell  who- 
hath  the  estate,  that  is  the  heir.  Vide  5  H.  7;  12  B.  per 
Hide,  Fenxaick  and  Finneaux. 

(t)  And  such  a  devise  in  trust  will  not  operate  to  revive 
a  debt  which  has  been  once  barred  by  the  Statute  of  Limi- 
tations before  the  testator's  death.  2  Ves.  &  B.  275;  contra^ 
2  P.  Wms.  373. 
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If  one,  seised  in  fee-simple  of  land,  bequeath  it 
to  his  executor  to  pay  debts,  the  executor  hadino 
estate  of  freehold :  for  if  he  should,  then  it  must 
be  either  for  life,  which  might  end  by  his  quick 
death  before  debts  paid ;  or  in  fee-simple,  wbich 
would  carry  away  the  land  for  ever  from  the  heir, 
where  perhaps  a  few  years  profit  might  suffice  to 
satisfy  the  debts ;  yea  then  by  death  of  the  execu* 
tor  the  land  should  descend  to  his  heir,  and  not 
go  to  his  executor,  who  would  be  executor  of  the 
first  testator  (a). 
By  deed  or  If  oue  give  or  grant  all  his  goods,  having  leases 

4  E.  6^  Bro.     for  ycars  as  well  as  moveables,  the  leases  ^hall  not 

xl^'sr  B.'  i?*    P^^'  ^  ^^s  ^^^^  ^°  ^^  ^^^  ^^  ^i^S  Edward 
B.  R.  Portman  fj^^  Sixth.     And  SO  also  was  it  admitted  in  Part- 

«.  Simmes  or 

wuiis,  direr*    man^s  Case.    For  the  word  bona  comprehendeth 

times  argued« 


(a)  If  a  man  by  testament  devise  that  his  executors  may 
sell  the  tenements  he  hath  in  fee -simple,  after  his  death  the 
execntors  may  sell  the  tenements,  and  put  out  the  heir ;  hat 
in  this  case  they  must  all  join.  But  if  a  man  devise  lands  to 
his  executors  to  be  sold,  and  one  of  the  executors  dieth,  the 
survivor  may  sell  the  land,  because  as  the  estate  so  the  trust 
shall  survive.  And  what  might  be  done  by  custom  in  some 
particular  places,  when  Littleton  wrote,  may  now  be  done 
generally  by  stat.  32  &  34  H.  8.  And  if  one  executor 
refuse  to  sell,  the  others  may  sell,  but  not  to  him  thst 
refuseth.    1  Inst.  113. 

And  it  is  better  to  give  them  an  authority  than  an  estate 
unless  the  testator  intend  they  shall  have  the  mesne  profits 
till  sale.    Co.  1  Inst.  11  a.  336. 

And  here  you  may  note  a  diversity  between  a  devise  which 
may  create  or  pass  an  estate,  that  cannot  by  cooTeyanoe  or 
act  executed  in  life  of  devisor.    Ibid  43. — (C.) 
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only  moveables,  by  the  better  opinion  there.    But 

the  point  in  that  case  was  pertinent  to  this  place, 

viz.  a  bequest  in  a  will  of  all  the  testator's  goods : 

and  whether  thereby  a  lease  for  years  paaseth  or 

hot,  "was  divers  times  debated,  but  not  resolved,  the 

judges  differing  in  opinion  in  that  point  (a) ;  but 

in  another  point,  which  made  an  end  of  the  case, 

all  agreed.     Yet  the  better  opinion  was,  as  I  find 

in  my  report,  that  a  lease  would  pass  by  such 

words  in  a  will»  though  not  in  a  deed  or  grant  by 

word  otherwise  made ;  for  the  legacies  are  de* 

mandable  in  the  spiritual  court,  where  bona  et 

catalla  are  taken  for  all  one.     See  also  the  statute  ^*P'  ^^ 

of  Marlb.  giving  an  action  to  the  successor.     Ad 

repetenda  bona  prcedecess.    Yet  an  eject,  custod. 

hath  been  maintained  thereupon.     So  also  upon 

the  statute  of  Executors,  De  bonis  asportatis  in  vita 

testatoris,  hath  it  been  resolved,  and  where  admi-  t\^'  ^:T:„ 

'    ^  ,      .  '  So  the  Stat.  5  K. 

nistration  is  granted,  it  is  only  omnium  bonorum,  ^>  of  forfeiture 
without  speaking  of  chattels;  yet  hath  the  admi-  Uiosewbogobe- 
nistrator  interest  in  leases  as  well  as  moveables,  cap.  xe^ ^aii 

these  goods  are 
-  comprehended. 

IS  H.  7,  Kelw. 

(a)  The  will  was  good  if  executed,  but  could  not  compel  ^"P'  ^'  •• 
an  execution  at  law;  therefore  equity  ought.  And  as  to 
the  pretence,  that  diere  was  no  person  named  in  the  vrill 
to  sell,  Serjeant  Maynard  said,  that  when  the  intention  ia 
dear,  all  means  without  which  that  cannot  be  attained  must 
be  supplied  by  a  court  of  justice,  and  divers  precedents  were 
cited ;  as  Hughs  and  others  v.  Collins^  Lockton  ▼.  Lockton 
and  others.  Where  lands  were  decreed  to  be  sold,  some- 
times by  the  heir,  sometimes  by  the  executors,  according  to 
the  intent  of  the  party  appearing,  although  no  person  ap- 
pointed to  sell.     Ca.  in  Ch.  177-— (C.) 
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On  the  other  side,  the  statute  de  Prerog.  ng. 
mentioning  only  forfeiture  de  cataUiSy  is  clearly 
extended  to  moveables :  so  also  in  the  writ  of 
assize  de  catallis  qua  in  eo  capta  fuerint,  and  in  the 
writ  of  execution  upon  a  statute  there  is  only  the 
catallay  and  not  bona :  and  in  the  case  reported 
by  Keilwey,  temp.  Hen.  7,  it  seems  bona  et  cataUa 
were  taken  for  synonymay  or  all  one.  It  doth  not 
appear  that  these  statutes  and  writs  were  alleged 
or  considered  of,  temp.  Edw.  6,  but  in  Portmmfi 
Case  the  most  of  them  were. 

If  one  will  that  his  wife,  or  any  other,  shall 
have,  or  hold,  or  enjoy  the  moiety  of  his  lease 
with  his  executor,  this  implieth  not  that  the  ex- 
ecutor have  the  other  moiety  as  a  legacy  also,  but 
otherwise  as  the  law  casts  it  upon  him  ;  no  more 
than  where  the  moiety  of  fee-simple  land  is  de- 
vised to  the  younger  son,  this  shall  not  make  the 
elder  son  to  have  the  other  moiety  otherwise  than 
Low  and  Car-    ^Y  dcsccnt,  as  between  Low  and  Carter  was  con- 
^''ei  kTfilL    ceived.     But  there  being  a  proviso  in  the  wife's 
^*  bequest,  that  if  she  married  from  the  house,  then, 

&c.  Popham,  Ch.  J.  held,  that  if  she  married  at 
all,  this  was  a  marrying  from  the  house ;  for  she 
was  no  longer  widow  of  that  house,  though  she 
married  with  one  of  that  kindred,  and  who  had 
no  other  house,  but  would  dwell  in  the  be- 
queathed. 
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CHAP.    XX. 


OP   THE   EXECUTOR   OF   AN    EXECUTOU. 


I  SHOULD  be  taxed  of  omission,  if  I  should  not  see  Ptow.  im. 
show  whether  the  things  forespoken  of  executors  ih^^l^^l^f 
immediate  extend  also  to  the  mediate  or  more  »n'*«cuior. 
remote  executors.     Assuredly,  were  I  not  by  the 
books  otherwise  informed,  I  should  think  it  some- 
what strange,  that  the  mediate  executor  in  the 
foBrth,  fifth,  or  farther  degree,  should  not,  by  the 
rales  of  the  common  law,  stand  in  like  plight  ex* 
ecutor  (o  the  first  testator,  as  the  first  and  imme- 
diate executor ;  as  well  as  the  heir  and  assignee  in 
the  third  or  thirteenth  degree  is  capable  of  all' 
advantages  in  like  sort  as  the  first  and  immediate 
heir  and  assignee.     And,  indeed,  we  find  both  in 
the  time  of  Edward  the  Second  and  Edward  the  .k«^  -.  .  .- 

19Ed.  t,  &  14 

Third,  execution  sued  out  upon  a  judement  and  Ed.s,  rite.R[. 

,  .  r  11        ecutor  87  & 

Statute  by  an  executor  ot  an  executor;  and  why  103. 

he  might  not  as  well  maintain  an  action  of  debt, 

&c.  I  see  not.     But  I  must  confess,  I  find  both 

books  to  the  contrary  before  any  statute  made  in 

the  point,  and  after  an  Act  of  Parliament  to  en-  _„,,... 

*  '  11  Ed.  5. « 1\ 

able  them  to  bring  actions,  and  to  make  them  sub-  Ed.  s»  Fiu.  Ex. 
ject  to  actions ;  yet  the  statute  speaks  nothing  of  c.5 
conferring  upon  them  the  testator's  goods.     Now 
if  they  have  title  to  them  before  that  statute,  it  is 
strange  if  they  should  not  be  suable  for  debts. 
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But  since  that  statu te,  and  at  this  day,  where  by 
^^i?\5'  ^'  ^^'  a  will  a  special  trust  is  recommended  to  an  ex- 
ttiLs,c.s7.  ecutor,  as  to  sell  land,  &c.  this  not  performed  m 
Leases.  And3t  his  life-time  shall  not  be  performable  by  his  ex- 
^nd'itiwu'And  ^cutor :  contrariwisc  of  an  interest,  as  to  take  the 
«7  £!.»''* 4' ?f  P'^'ofits  of  lands  for  certain  years  towards  payment 
Fraoduient       of  dcbts  and  lesfacics.     And  where  the  statute 

Coovejances.  tt  **         •  1  t» 

fiH.^cap.u,  temp.  Hen.  8,  gives  remedy  to  executors  for  re* 
Recovene?s9  covery  of  rents  of  inheritance  behind  in  the  testa- 
6«.^'*^^^*  tors  life,  I  doubt  not  but  executors  of  executors 

are  within  the  equity,  as  well  as  within  the  statute 
9  £dw.  3,  cap.  3,  that  the  executor  who  appears 
at  the  grand  distress  shall  answer  alone.  Yet  die 
statute  West.  2,  cap.  23,  for  executors,  was  not 
to  extend  to  executors  of  executors.  Qfwd  mm  at 
lex.  So  as  now  in  all  cases,  except  of  special  trust 
or  authority  without  the  office  of  executorship^  die 
executor  of  an  executor,  how  far  soever  in  degree 
remote,  stands  as  to  the  points  both  of  being, 
having  and  doing,  in  the  same  state  and  plight  as 
the  first  and  immediate  executor  (i). 

The  estate  of  the  first  testator  is  liable  into 
whose  hands  soever  it  come.  Ch.  Rep.  257,  30 
Car.  2,  cap.  7,  made  perpetual  by  4  &  5  W.  &  M. 
c.  24,  sect.  1 2. 


(1)  And  he  may  be  named  the  direct  representatire  of  the 
first  testator  in  all  legal  proceedings,  and  no  new  probate  of 
the  original  will  is  requisite.  11  Yin.  Abr.  68.  90;  Ih*  107. 
420 ;  Plowd.  525 ;  i  Leon.  275  ;  i  Salk.  309 ;  Shep.  Touch. 
464 ;  4  Burn.  Eccl.  L.  273. 
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CHAP.    XXI. 
TOUCHING    ADMINISTRATOIiS. 

OF  these  also,  as  standing  in  much  affinity  with 
executors,  it  maybe  by  some  expected  that  I  should 
have  treated.  But  first,  my  excuse  is,  that  these 
of  executors  only  having  grown  to  so  great  a  bulk 
above  expectation,  I  was  unwilling  to  enlarge  it 
farther. 

Secondly,  that  which  in  the  points  of  having 
and  doing  is  before  set  forth  and  showed  touching 
executors,  may  be  applied  to  and  understood  of 
administrators ;  though  not  what  is  spoken  of 
being  and  unbeing,  or  revocation  of  executor- 
ships, and  other  circumstantial  points. 

Lastly,  1  may  perhaps,  if  these  find  good  ac- 
ceptance, add  ere  long  that  which  appertaineth  to 
administrators  distinguished  from  executors,  or 
wherein  they  stand  in  different  state  (i). 

(1)  Vide  Supp.  infr.  466. 
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CHAP.  XXII. 

CONSIDERATIONS  IN  CONSCIENCE  TOUCHING 
PAYMENT  OF  DEBTS,  LEGACIES,  AND  THK 
PREFERRING    OR   RESPECT   OF  PBR80K8. 

TO  the  advertisement,  what  couise  executors  vtt 
to  hold  in  their  payments,  I  thought  good  to  add 
this  in/oro  conscientia ;  that  when  as  it  shall  stattid' 
in  the  executor's  will  and  election  to  pay  whom  he 
will,  and  as  he  will  in  respect  of  equality  in  the 
dignity  and  degree  of  the  debts,  all  being  for  the 
purpose  by  the  specialty,  and  none  of  record,  and 
yet  he  hath  not  wherewith  to  pay  or  satisfy  aD, 
here  he  may  have  three  ways  or  courses  in  his 
eye. 

First,  where  there  is  equality  in  the  honesty 
and  conscience  of  the  debts,  there  (except  in  Ae 
ability  of  the  parties  to  bear  loss  the  disproportion 
may  otherwise  occasion)  methinks  it  should  be 
most  honest  and  just  to  pay  every  one  proportion- 
ably,  and  to  let  the  loss  of  every  one  be  equal.  And 
the  justness  of  this  is  taught  by  the  law,  which 
gives  the  audita  querela  for  equal  contribution  in 
bearing  of  loss  by  them  who  stand  in  equal  de- 
gree :  so  of  legacies. 

The  property  and  inability  of  some,  and  the 
plenty  of  others,  may  in  foro  couscientia  justify 
the  paying  more  to  one,  and  suffering  him  to  lose 
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less  (if  any  thing)  than  another.  For  if  the 
widow's  mite  was  a  greater  g^ft,  so  a  greater  loss 
than  more  out  of  abundance.  Where  charity  finds 
or  may  find  place  or  nearness  to  place-  of  giving, 
it  may  find  greater  motives  of  preserving  from 
loss:  so  of  legacies* 

The  nature  of  the  debts,  and  so  sometimes  of 
legacies,  may  be  so  different,  as  thence  may  spring 
a  just  motive  to  disproportion  payments,  to  pay 
more  to  one  than  another,  rate  for  rate,  and  30  to 
BffSpt.  Que  to  lose  more  than  another.  One  debt 
jfnj  per)]^ps  be  use  for  money,  or  at  least  money 
lf|itt  for  use ;  another  may  be  money  freely  lent ; 
another  d^bt  for  land  of  inheritance  bought ;  an- 
other debt  for  a  lease,  chattels  or  moyeablesi  come 
t9  t^e  executor.  Tbef  first  merits  the  least  respect, 
n^t  the  second,  then  the  third,  and  the  last  the 
most  But  where,  without  any  of  the^e  motives, 
there  is  not  equality  held  in  the  payment, /^^cca/ur 
(as  I  think)  in  conacientiam.  But  let  every  one 
stand  or  fall  by  or  to  his  own,  or  to  him  who  is 
grreat^r  than  his  conscience.  This  equality  Saint 
Pfiyly  in  another  case,  recommends  to  the  Corin- 
thiaivi..  And  Solomon,  whilst  no  inequality  ap- 
peared in  the  point  of  right,  showed  his  disposi- 
tion to  have  made  an  equal  division  of  the  child 
b^tjween  the  mothers,  who  were  joint  claimers  and 
competitors  for  it. 

See  more  of  conscience,  Doct.  and  Stud. 


t  Cor.  8,  14. 
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OF  ADMINISTRATORS  («). 


wh"!"***^*^'  Admin  I  ST  BATOR  (A)  is  he  to  whom  the  or- 
dinary commits  the  administration  of  the  goods  of 
a  dead  man,  for  default  of  an  executor ;  and  ao 
action  shall  lie  against  him,  and  for  him,  as  for 
an  executor.  And  he  shall  be  charged  to  the 
value  of  the  goods  of  the  dead  man,  and  no 
further,  unless  it  be  by  his  own  false  plea,  or  b^ 
wasting  the  goods  of  the  dead. 

If  the  administrator  die,  his  executors  are  not 
administrators,  but  it  behoves  the  ordinary  to 
commit  a  new  administration.  And  if  a  stranger, 
that  is  not  administrator  or  executor,  teke  tbe 
goods  of  the  dead,  and  administer  of  his  own 
wrong,  he  shall  be  charged  and  sued  as  an  ex- 
ecutor in  any  action  brought  against  him.  Termes 
del  Ley  J  v.  Adm. 

The  ordinary  shall  have  an  action  for  goods 
taken  out  of  his  own  possession  which  were  the 
intestate's,  but  not  those  taken  out  of  the  possession 

(a)  Supplemental  chapter  added  by  H.  Curzon. 

(jk)  CiBteris  paribus  administration  is  always  granted  to  the 
party  having  the  greatest  interest  (2  Addama  EccL  R.  35i)l 
as  residuary  legatees  in  preference  to  mere  legatefli  or 
annuitants  (2  Phillim.  Eccl.  R.  316;  3  Addams  Bed.  R. 27); 
and  the  Court  prefers  a  sole  to  n  joint  administration.  1  Id. 
123,  and  that,  notwithstanding  the  29  Oar.  3,  c.  3,  1.25; 
1  Hagg.  Eccl.  R.  341 (E.) 
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>f  &e  intestate  in  his  lifetime ;  but  the  adminis*- 
jrator  shall  have  such  action  for  goods  taken  6ut 
>f  the  possession  6f  the  intestate.  F.  N.  B.  203. 
rhe  process  herein  is  attachment  or  distringas^ 
ind  if  the  sheriff  thereupon  return  nihiiy  then  he 
ihall  have  ca.  ah  et  plu.  et  trig,  and  so  proce^  to 
outlawry  against  him.     lb* 

Where  administration  is  granted  by  the  inferior 
lioeesan,  where  there  is  bona  notabilia^  and  after 
t^  is  granted  by  the  archbishop,  or  e  contra^  how 
bey  shall  operate  together.  8  Rep.  135,  Ncdr 
}Mm's  Case. 

Administrator  durante  minare  atate,  if  he  waste 
goods,  shall  be  punished  as  executor  of  his  own 
vrrong. 

If  administrator  avers  in  his  declaration  ad- 
Qpiinistration  granted  to  him  at  London,  and  the 
letters  of  administration  bear  date  in  another  place 
md  county,  the  plaint  shall  abate. '  Touchstone 
af  Prec.  195. 

An  executor  hath  judgment  to  recover  a  debt 
Ine  to  the  testator,  and  dieth  intestate  before  exe- 
cution, and  the  ordinary  committeth  the  adminis- 
tration of  the  first  testator  to  one,  the  administrator 
shall  not  sue  execution  upon  that  recovery;  be- 
::ause  he  deriveth  his  interest,  and  represents  the 
person  of  the  testator,  and  so  before  the  recovery. 
1  Rep.  96,  Shelly's  Case.     Vide  1 7  Car.  c.  8. 

Letters  of  administration  obtained  by  collusion 
ure  void^  and  shall  not  repeal  a  former  adminis- 
tration.    3  Rep.  78. 

If  an  administrator  hath  judgment  and  dieth, 

II  H  2 
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his  executors  cannot  sue  execution  of  that  jiidg- 
ment ;  for  none  shall  have  execution  of  that 
judgment  but  he  who  shall  be.  subject  to  tbe 
payment  of  the  debts  of  the  first  intestate,  and  Xhat 
the  said  executors  are.  not.  And  the  admiDiatrttor 
of  an  executor  shall  not  have  execution  of  a  judg* 
ment  given  for  the  executors.  5  Rep.  9,  Brude- 
neVs  Case. 

If  a  man  lease  a  house  and  land  for  yean, 
with  a  stock  of  money,  rendering  rent,  and  the 
lessee  covenanteth  for  himself,  his  executors^  ad- 
ministrators and  assigns,  to  deliver  the  stock  or 
sum  of  money  at  the  end  of  the  term ;  yet  die 
assignee  shall  not  be  charged  with  this  covenant; 
for  although  the  rent  reserved  was  increased  10 
respect  of  the  stock  or  sum,  yet  the  rent  did  not 
issue  out  of  the  stock  or  sum,  but  out  of  the  land 
only ;  and  therefore  as  to  the  stock  or  sum  die 
covenant  is  personal,  and  shall  bind  the  covenanter, 
his  executors  and  administrators  (a),  but  not  his 
assigns.     5  Rep.  1 7,  Spencer's  Case, 

And  if  a  man  release,  and  after  take  adminis- 
tration, it  shall  not  bar  him,  for  the  right  of  Ae 
action  was  not  in  him  at  the  time  of  the  release; 
but  if  an  executor  release  before  probate,  it  shall 
bar  him.     5  Rep.  28,  Middleton's  Case. 


(a)  By  1 7  Car.  2,  c.  8,  where  any  judgment  after  a  vadict 
shall  be  had,  b}'  or  in  the  name  of  any  executor  or  ad- 
ministrator ;  in  such  case,  an  administrator  de  bonis  non  maj 
sue  forth  a  scire  facias^  and  take  execution  upon  racb 
judgment. 
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An  administrator  shall  pay  a  debt  due  by  bond 
before  a  statute  defeasanced  to  perform  covenants, 
which  perhaps  never  were  nor  ever  will  be  broken. 
5  Rep.  28,  Harrisons  Case. 

Administration  durante  minoreatate  shall  cease 
at  seventeen  years  of  age,  and  if  such  administra- 
tion be  committed,  the  executor  being  seventeen 
years  of  age,  it  is  void.  5  Rep.  29,  Piggofs 
Case. 

Administrator  durante  minorc  cetate  cannot  sell 
any  goods  of  the  deceased,  if  it  be  not  for  necessity 
for  payment  of  his  debts,  or  bona  peritura ;  for  he 
bath  his  office  of  administration  pro  bono  et  com* 
modo  of  the  infant,  and  such  administration  doth 
cease  at  the  age  of  seventeen  years  of  the  infant. 
And  an  infant  executor  cannot  assent  to  a  legacy, 
&c»  before  the  age  of  seventeen  years  ;  and  if  the 
in&nt  within  age  of  seventeen  years  take  husband, 
if  the  husband  be  of  full  age  the  administration 
shall  cease. 

If  the  metropolitan,  pretending  the  party  de- 
ceased^  had  bona  notabilia  in  divers  dioceses, 
commit  administration,  it  is  not  void,  but  voidable 
by  sentence.  But  if  an  ordinary  of  a  diocese 
commit  administration  of  goods,  when  the  party 
hath  bona  notabilia  in  divers  dioceses,  such  ad- 
ministration is  merely  void,  as  well  to  the  goods 
in  his  own  diocese  as  all  others.  5  Rep.  39,  30, 
Prince's  Case  (a). 

(a)  Where  an  intestate  has  bona  tudabUia  in  two  dioceses 
within  the  same  province,  either  diocesan  may  grant  ad- 

H  H  3 
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By  ite  custoni  of  Londoiii,  an  exmitpr  oc  l^d- 
miniistrator  ia  boua4  to  pay  money  due  upKm  « 
coptract  of  the  mtestate,  as  well  as  if  ili  w^re  hji 
obligation.     5  Rep.  83^  Smiling' s  Case*         .   i 

Executors  and  adnunistrators  shall  hav^  9(Ct^ 
of  debt  for  all  rents  arrear  in  lifetime  of  the: 
testator,  and  may  ajso  distrain  for  the  siuiie..  ^, 
32  H.  8  ;  Wing.  Abr.  Rents,  1,  2>  3- 

When  administration  is  committed  generallji^. 
ratione  mnoris  <Btgtis^  without  aqy  restraint  <v. 
limitation,  there  such  leases  made  by  him  v;^ 
good.;  And  such  administrator  shall  have  ae^ 
to  recover  debts  and  duties  &c. ;  for  the  intefest 
of  actions  is  in  him ;  and  shall  likewise  be  li^td^ 
to  actions.     6  Rep.  67,  FmcKs  Case. 

Probate  of  wills,  and  constituting  a^waistia- 
tors  (a),  originally  did .  not  beWng  ta  the  ^ccl^-?: 
astical  conusance,  but  were  giv^  to  theia  of  lattei 
times,  and  therefore  nothing  but  the  probate,  and 
granting  administration,  is  given  to  them^  or  dcttf^ 
appertain  to  their  jurisdiction;  but  the  trial  of 
them  is  not  giv^n  to  them,  for  that  it  is  left  J|o  die 

-■■■"■         '       ■  — •;        .»..■     ..      ■■         I        I  ...pip  .III     ^^% 


ministration ;  but  when  there  are  bona  noiabUia  in 
in  different  provinces,  tb^  administratioos  are  Dpt  vojdf  hif^' 
will  operate  on  any  debt  which  the  debtor  ^t  the  time  of  thi; 
intestate's  death  had  in  such  diocese.  Stohes  v.  Bote, 
5  B.  &  C.  491.— (E.) 

(a)  Administrators  pendente  UtCy  are  merely  officera  of  the 
court,  appointed  for  a  special  purpose,  and  hold  the  property 
only  until  the  suit  terminates,  and  are  then  bound  to  pay 
over  all  that  has  been  received  to  the  party  declared  by  tke 
Court  to  bu  entitled.     1  Haggard  EccK  K.  313.— (£•) 
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trial  of  the'  common  law.  And  in  at  E.  4,  50,  it  is 
holden,  that  if  lettters  of  administration  be  die"- 
Died,  the  issue  shall  be»  that  the  ordinary  did  not 
commit  administration  by  his  letter,  k6.  ¥6r 
there  it  is  said,  that  letters  of  administration  may 
be  forged.  And  forasmuch  as  it  is  to  be  tried  by 
jury,  and  not  by  the  certificate  of  the  ordinary ; ' 
nor  it  needeth  not  that  the  will  or  administration 
be  showed,  to  enable  the  plaintiff  to  his  action, 
proved  or  granted  by  the  ordinary  himself,  as  in 
case  of  excommengement,  which  is  merely  spi- 
ittiial,  and  originally  belonging  to  the  jurisdiction 
of  the  ordinary.  But  if  the  testament  be  proved, ' 
or  administration  granted  by  the  official  or  com- 
missary, or  in  some  cases  by  the  archdeacon,  or 
other  inferior  judges  ecclesiastical,  who  have 
lawful  authority,  in  such  case  it  is  sufficient  in 
law:     9  Rep,  41,  Hensloe's  Case. 

Where  executors  of  executors,  administrators, 
and  the  heir  after  the  age  of  fourteen,  shall  have 
account    See  2  Inst  404. 

If  the  administrator  give  or  sell  the  goods  of 
the  intestate,  and  after  the  administration  is  coun-* 
termanded,  and  granted  to  another,  yet  the  gift 
or* sale  is  good,  unless  it  be  avoided  for  covin,  by 
13  EL  And  if  the  administrator  doth  waste  the 
goods,  and  afterwards  administration  is  granted 
to  another,  yet  any  creditor  shall  charge  him  in 
debt  And  if  he  plead  the  administration  com- 
mitted to  another,  the  other  may  reply,  that  be- 
fore the  second  administration  committed,  he  had 

H  H  4 


y«»8fi3d  lh^g<»oib,i&c.    6  Rep.  i8si99^*i'^Ktete'« 

There  is  a  great  difference  bet^ecnbanittt 
^inipiatn^tioQ  that  ^was  once  ktwfidiBhd  an-admi- 
jDistration  that  waft  never  lawfuly  >  16.  -  ni  Irf  /mI 

There  U  a  difference  between  a  isettttevode- 
claratory,  by  which  letters  of  administratioiii  are 
declared  to  be  void;  and  a  sentence  of niepad, 
which  allows  them  to  be  good  till  repealed. 
8  Rep.  143,  Drurie's  Case.  Hvw 

Ecclesiastical  courts,  or  other  penon/  to»;tdDe 
but  Qne  shilling  for. the  seal,  writing:  or '.«9iig 
forth  adnunistration,  to  any  seaman  dying vjii^paj 
of  the  navy,  unless  he  faaith  goods  o^  the  ivaliMrof 
20/.  upon  pain  to  forfeit  10  L  Stat.  9  &  10  Wj^^ 
c.  41 ;  Wash.  Abr.  Stores,  7{a).\      .     :?wr  .w^j.i 

A  term  granted  to  the  use  of  a  .feme  aole^ ik 
dies,  her  administrator,  and  not  hes' husband, 
shall  have  it*     4  Inst.  87*  m- 

There  be  divers  kinds  of  intestates':  one^thM 
makes  no  will  at  all :  another  that  maketk  m  wH 
and  executors,  and  they  refuse;  in  tbis  eaae^fce 
dieth  quasi  intestatus ;  and  justly  did  the  lair  in 
this  case  appoint  the  ordinary ;  for  the  l«w^  pee- 
sumed  that  he  who  had  the  care  of  his -solitiiii 
his  lifetime,  would,  after  his  deat^,  hare  care  of 
his  temporal,  goods,  to  see  them  well  dispcMied^C 
2  Inst.  397;  2  Bl.  Com.  494. 

OrdinariMs  in  law,  in  the  common  eense^  tog- 


I   ■'■ 


(a)  Adtnintstnitton  of  such  are  now  regulated  by  5s  Gto.% 

c  60.  ^(fi.) 
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nifitedija  bishop;  or  hat  or^  th^  thitt  4mve  ^ofdililirf 
jurisdiction ;  and  is  derived  ab  ardme^  to  put  liiiii 
in  mind  of  bis  duty  and  place.  '''■■•  ^ 

fidbf  the  ordinarytake  gooda^  of  ^he  intestate  abd 
die,  yet  his  executora  and  administrators'  sbalVbe 
obai^edu)  an  action  of  *debt.  VkleQ  Inst  5^7, 598. 
>  1  f  Hie  •  proixitB  of  e v^ry  bishop's  testament^  <^ 
.  ^[ranting  administration  of  his  goods,  >dot3i  belong 
io^lha;  archbishop,  although  he  hath  na  goods  but 
within  his  own  diocese*  What  fees  for  probate  of 
testaments  and  administrations,  vide  4  Inst;  535,  et 

^  ^  iOrdmaiy*  inferior  grant  of  administration  is 
reoidiwhilat  the  pr^ogadv^  administration  granted 
by  die  archbishop  is  m  forces  for  the  two  admi- 
nistrations cannot  stand  together.  8  Rep.  135, 
Ifedhanis  Case. 

riftThe  ordinary  hath  not  power  to  give  authority 
to  another  to  sell  the  deceased's  goods,  because 
JM? himself  hath  but  an  authority;  and  bona'  de- 
^tmimnt  ad  manus  ordinarii  disponenda^  that  is,  for 
tkofgopd  of  the  deoeased.  lb.  i35i^.'  ' 
r*  There  are  three  kinds  of  executors';  the  first 
appointed  by  law,  and  tiherefore  called  lawful^  ns 
ithe  bishop  or  ordinary.  The  second  appointed  by 
i&e  ^testator,  and.  therefore  called  *  testamentary; 
iMidithe  third  appointed  by  the  bishop  or  ordinary, 
and  is  called  dative j  as  aa  administraton  . 
>iTbe^  ordinary  shall  not  have  action  of  trespass  for 
carrying  away  goods  before  he  hath  actual  posses- 
sion of  them  (a3,  executors  or  administcatois  may 
have),  but  before  possession  the  ordinary  may  sue 
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for  them  in  the  Spiritual  Court ;  and  the  ordinry 
shall  not  have  action  of  debt  as  ordinary.  8  Rep. 
Nedham's  Case. 

'  Where  a  man,  as  general  rectiver^  retained  one 
in  the  service  of  his  master,  taking  for  his  sakory 
loL  per  annum  by  deed ;  in  this  ease,  although' 
Ae  master  might  wage  his  %,  yet  the  receiver 
who  was  made  administrator  was  charged  in  debt 
for  the  salary,  for  that  he  was  privy  to  the  r^ 
taine  r  by  his  testimony  by  his  bill.  But  odier^ 
wise  it  is  where  the  thing  remains  always  in  the 
nature  of  an  account,  for  which  action  liedi  not 
against  an  administrator.     46  £.  3  ;  10,  tf,  ft. 

An  administrator  de  b&nis  non  may  sue  out  a' 
mre  fadas^  and  take  execution  upon  a  judgment 
had  in  the  name  of  an  executor  or  administrator. 
Stat.  29  Car.  2,  &  22  &  23  Car.  2,  c.  io«  1^ 
17  Car.  2,  c.  8;  made  perpetual  by  1  Jac.  %' 
c.  17. 

The  custom  of  London^  that  a  contract  shdl 
bind  the  administrator  as  well  as  an  obligation,  is 
good,  although  contrary  to  common  law.  5  Rep. 
83,  SnelUng's  Case. 

Where  divers  are  made  administrators,  they 
have  but  one  joint  interest,  and  therefore  one  of 
them  cannot  discharge  a  debt  by  himself  in  pre* 
judice  of  the  others,  as  one  executor  may  do,  as  is 
showed  in  the  ninth  chapter  of  Hern ;  but  in  such 
case  all  the  administrators  must  join.  Hem* s  Law 
Conv.  p.  88. 

If  administration  be  unduly  granted  by  die 
ordinary  of  an  inferior  diocese,  the  party  grieved 


cannot  have,  a  prohibition  at  the  common  hm^  \mt 
he  must  appeal  to  the  metropolitan  or  archbishop 
of  the  province,  from  thence  to  the  court  of  de-r 
legates ;  for  the  Btat.  of  2 1  Henry  8,  doth  not  say 
that  the  administration  ^all  be  committed  to  tbe 
next  of  blood»  or  else  the  administration  to  be 
void ;  but  that  it  shall  be  granted  on  such  a  pain» 
and  so  it  does  not  take  away  the  cognizance  of 
the  case  from  the  ecclesiastical  judge.  Meriton's 
Touchstone  of  Wills,  227,  s.  361. 

;  If  one  die  intestate,  and  the  ordinary  grant 
admiaistration  to  a  stranger,  and  the  next  of  kia 
sues  a  citation  out  of  the  spiritual  court  to  have 
tbei  administration  revoked,  and  pending  the  suit 
the  administrator  sells  the  goods  to  defeat  the 
n^xt  qC  kin,  and  then  the  letters  of  administration; 
granted  to  the  stranger  are  revoked,  and  made 
n^l  by  sentence ;  yet  in  this  case  the  sale  by  the 
first  administrator  is  good*  But  if  the  next  of  kin 
hfiA  appealed  to  have  the  administration  revoked, 
and  pending  the  appeal  the  first  administrator 
seUs  his  goods ;  then,  in  such  case,  tbe  sale  is 
void.  And  so  note  the  difference  between  a  suit 
by  citation  to*  revoke  a  former  administration^  and 
an  appeal ;.  lbs  an  appeal  doth  suspend  the  fi)rmec 
sentence.  37  £1.  B.  R*  Packman  s  Case ;  6  Li. 
f.  18,  b. 

If  the  ordinary,  knowing  that  diere^  is  a  testa- 
ment, and  an  executor  named  therein,  will  not- 
withstanding grant  administration  of  the  deceased  V 
goods,  not  having  first. called  the  executor  before 
faim  to  prove  the  will,  or  to  refuse  or  accept  the 
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executorship  ;•  then,  in  such  case,  when  the  ex- 
ecotor  shall  prove  the  will,  he  may  soe  the 
administrator  in  an  action  of  trespass,  notwidi- 
standing  the  administration  granted  bj  the  oiw 
dinary.  Swinb.  p.  6,  a*  2. 
17  Car.  9,  c.  8.      If  an  oxecutor  in  an  action  brought  by  him 

recoYereth,  and  afterwards  dieth  >  intestate^'  <  alid 
Uien  administration  of  the  goods  of  the  •  first 
1;e^tor  is  committed  to  J.  S. ;  in  this  case  J.  & 
before  the  stat*  17  Car.  2,  c.  8|  could  not  aue  out 
execution  upon  such  recovery,  but  was  to  begin 
anew;  because  he  comes  in  paramount -to  the 
executor,  and  claims  immediately  frcMn  the  first 
testator*  But  see  now  the  17  Car.  2,  c«  8,' for 
avoiding  of  unnecessary  suits  and  delays,  -whidk- 
is  made  perpetual  by  i  Jac.  2yO«>ft7 ;  .and  ace 
5  Rep.  9,  BrudeneVi  Case.  v  1 ' 

An  administrator  is  not  liable  in  an-  action  of 
debt  upon  a  contract  of  the  intestate.  Mich»^30, 
31  EL  B.  R.  Hughson  and  WebVs  Cmci   Cto. 

£1*.121« 

•■  But  if  the  administrator  after  the  intestates 
death  promise  to  pay  such  a  debt,  if- there  be 
a  consideration  to  ground  the  action,  it  is  bind^ 
iug(a).    As  thus:  the  husband  was  indebted  to- 


I  • 


.  (a)  And  now,  by  9  Gtx>.  4,  c  14,  where  there  are  twn^or 
more  joint  executors  or  administrators  of  any  contractiDg: 
party,  none  such  joint  executor  shall  be  deprived  of  die 
benefit  of  the  Statute  of  Limitations,  in  respect  of  isy 
written  acknowledgment  by  any  co-executor;  but  judgment 
may  only  be  recovered  against  the  party  only  so  beooniiof 
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another  man  upon  a  contract  for  beer,  and  died 
intestate ;  the  wife  took  administration,  and  after- 
wardsf  assumed  upon  herself  to  the  creditor,  that 
if  .he  would  deliver  her  six  barrels  of  beer,  she 
would  not  only  pay  for  them  but  her  husband's 
debt  also.  In  this  case  it  was  adjudged,  that 
judgment  should  be  entered  de  bonis  propriis 
generally,  for  it  became  a  charge  by  her  own 
act ;-  and  by  her  promise  as  administratrix  she 
hath  made  it  her  own  debt.  Trin.  37  El.  B.  R. 
in  Wheeler  and  CoUkr^s  Case ;  Cro.  El.  406. 

An  administrator  may  bring  an  action  of  tres- 
pass or  trover,  and  conversion  for  goods  taken 
away  before  he  obtained  the  administration ;  for 
the  letters  of  administration  shall  relate  to  the 
time  of  the  intestate's  death,  and  not  to  the  time 
of  granting  them.  M.  1652,  B.  R.  Lof^e  and 
Hebb's  Case. 

Note,  that  the  ordinary  may  call  the  admiqis* 
trator  to  account,  but  he  cannot  force  him  to 
make  disposition  of  the  surplusage  of  the  intes- 
tate's goods  after  debts  paid,  by  the  true  meaning 
of  the  21  H.  8,  c.  5.  But  what  remains  shall  go  to 
the  administrator  ;  and  in  case  there  be  any  more 
debts  to  pay,  which  as  yet  are  not  discovered,  the 
administrator  shall  be  compelled  to  answer  of  his 
own  goods ;  and  if  the  ordinary  will  meddle  to 
cause  a  disposition  to  be  made,  a  prohibition  will 
be  granted  against  him,  if  the  administrator  re- 


chargeable by  virtue  of  any  new  acknowledgment ;  and  eveiy 
such  acknowledgment,  in  order  to  render  a  party  chargeable, 
to  be  in  writing. --(£•) 
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quest  it     M.  6  Oar.  t,  B.  R.  LevafCi  Case;  Oo. 
Jac»  301. 

Ad  administrator  accounted  before  the  otdtnaiy, 
^nd  proved  payment  by  one  witness ;  and  betetite 
the  ordinary  would  not  allow  of  proof  by  b« 
witness,  but  did  eKCommmiicate  the  party  for  wnt 
of  proof,  a  prohibition  was  thereupon  *  granted ; 
and  the  book  says  there,  that  the  jurisdicfSori  of 
the  spiritual  court  is  not  taken  away  by'  the 
prohibition,  but  their  proceedings  only.  P.  3  Car. 
B.  R.  Bellamy  and  Alderis  Case^  Latche's  RfSp. 
f.  117. 

Note,  that  a  man  may  die  partly  testate,  tM 
partly  intestate^  by  the  laws  of  this  realm;  ikodgli 
it  is  contrary  to  the  civil  law ;  and  this  ht'  tidtj 
do  not  only  in  respect  of  time,  but  also  in  Yesped 
of  goods  and  place;  for  if  a  man  have  goods  ia 
divers  dioceses,  he  may  make  executors  of  his 
goods  in  one  diocese,  and  die  intestate  as  touching 
his  goods  in  another  diocese ;  or  if  a  man  make 
one  executor  particularly  of  a  certain  portion  <rf 
his  goods,  the  executor  is  only  so  far  chai^eaUe 
with  the  payment  of  the  debts  and  legfetcies  of  the 
testator  as  the  portion  of  the  goods  to  him  allotted 
do  extend  unto ;  and  as  touching  the  residue  of 
the  testator's  goods,  if  there  be  not  another  ex* 
ecutor  appointed,  then  for  such  goods  he  is  said 
to  die  intestate,  and  administration  may  be  tak^ 
of  them.  Bro,  Ex.  pi.  3  ;  Fitt.  Abr.  pi.  26,  tit 
Ex. ;  Plo.  Co. ;  Greysbrook  and  Fox's  CasCy  Swii^. 
p.  4>  s-  1 8,  n.  4. 

Where  an  appeal  is  made,  and ,  the  first  ad* 
ministration  is  confirmed,  then  the  use  is  to  send 
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back  the  caus^  to  the  court  from  whence  it  came 
by  appeal ;  but  when  the  first  sentence  is  reversed, 
then  the  first  court  is  ousted  of  its  jurisdiction^ 
and  the  court  which  reverses  it  shall  commit  the 
administration  de  novo.  P.  i  Car.  i ,  R  R.  Reeve 
aad  Denny's  Case,  Latch.  85  (a). 

Appeals  in  cases  of  testamentary,  matrimony, 
Mid  tithes,  must  be  sued  from  the  archdeacon  or 
official  (if  the  matter  be  there  commenced)  to  the 
bishop  of  the  diocese,  and  from  the  bishop  dio- 
cesan or  his  commissary,  in  such  case  (when  the 
matter  is  there  commenced)  within  fifteen  days 
after  sentence  given  to  the  archbishop  of  the  pro- 
vince, and  no  farther,  but  there  to  be  definitively 
^judged.  See  Num.  378,  24  H.  8,  c.  12  ;  Wing. 
Abr.  Stat.  tit«  Appeals  to  Rome,  n.  5  ;  Co.  4  Inst* 
^  339-  f^ide  24  H.  8,  c.  1 2. 
.!.  When  the  cause  is  commenced  before  the 
archdeacon  or  commissary  of  the  archbishop,  the 
appeal  may  be  made  (within  fifteen  days  after 
sentence  given)  to  the  Court  of  Audience  of  the 
said  archbishop,  and  from  thence  within  fifleen 
days  after  sentence  there,  to  the  archbishop  him- 
se)f»  and  no  further.  When  the  cause  is  com- 
^lenced  before  the  archbishop  himself,  it  was  to 
be  determined  there  without  further  appeal,  by 
the  Stat  24  H.  8,  c.  12;  Wing.  Abr.  Stat  tit 
i^>peals  to  Rome,  n.  6. 

But  see  the  stat.  25  H.  S,  where  it  is  added 


(a)  The  Courts  reluctantly  revoke  administrations,  good  as 
fo'the' purposes  for  which  originally  granted,  although  under 
di^mnstanfces  It  may  do  so.    1  Ha^g.  241.  341. 
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furth^,  that  appeals  shall  be  from  die  archbishop  t 
courts  to  the  Kiag  in  his  Chancery,  where  a  oooi* 
mission  shall  be  awarded  nnder  the  Great  Scil 
to  certain  persons  to  be  named  by  the  King^i  Af 
the  determination  of  the  appeals,  and  fiom  tkcMti 
no  farther;  and  these  commissioners  are  caM 
delegates,  because  they  are  del^;ated  by  Ae 
King's  commission.  4  Inst  f.  339,  340 ;  25  41.  % 
c.  10. 

When  the  cause  or  suit  concerns  the  King, 
the  party  grieved  may,  within  fifteen  days  after 
sentence  given,  appeal  from  any  of  the  said  courtl 
ecclesiastical  to  the  higher  convocation-house  of 
that  province,  and  no  further;  and  there  to  be 
finally  determined.  34  H.  8,  c.  ia ;  4  Inst  f.  323, 
&c. 

Appeals  from  places  exempt,  which  were  befert 
to  the  See  of  Rome,  shall  be  in  the  Chaneeiy  ttt 
iupra^  and  not  to  the  archbishop ;  and  shall  be 
determined  by  the  delegates.  25  H.  8,  c.  19; 
4  Inst.  340. 

But  note,  that  there  it  is  said  in  the  case  afore- 
said, upon  the  stat  24  &  25  H.  8,  that  the  sen- 
tence should  be  definitive  upon  certain  appeals 
there  mentioned  ;  yet  notwithstanding,  the  King, 
as  supreme  head,  upon  complaint  to  him  made, 
may  grant  a  commission  of  review,  for  so  the 
Pope  used  to  do  as  supreme  head  :  and  the  same 
power  which  the  Pope  had  formerly,  doth  now 
of  right  belong  to  the  Crown,  and  is  annexed 
thereunto  by  the  26  H.  8,  c.  1 ;  and  1  El.  c.  I. 
And  so  it  was  resolved,  Tr.  39  EL  B.  R.  where 
the  case  was,  that  sentence  being  in  an  ecclesias- 
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tical  cause  in  the  country,  tbe  party,  grieved  ap^ 
pealed  to  the  Archbishop,  where  the  6rftt  seatenee 
was  -affirmed ;  from  thence  he  appealed  to  the 
ddiegates,  before  whom  both  the  former  sentences 
were  repealed,  and  made  void  by  definitive  sen- 
tence; and  thereupon  the  Queen,  as  supreme 
head,  granted  a  commission  of  review  ad  rcoiden'- 
dum  the  sentence  of  the  delegates.     4  Inst  341. 

If  the  testator  make  A.  B.  executor  after  the 
expiration  of  five  years  after  his  death,  or  he  doth 
make  A.  B.  executor  for  and  during  five  years' 
after  his  death ;  this  assignation  is  lawful,  and 
the  ordinary  may  commit  the  administration  of 
the  deceased's  goods  in  the  mean  time  to  the 
next  of  kin;  during  which  time  the  act  of  the 
administrator  is  good,  and  cannot  be  avoided  by 
the  executor  afterwards ;  and  the  ordinary  may 
alifo  commit  the  administration  of  the  deceased  s 
goods .  unadministered  by  the  executor  after  the 
expiration  of  the  time  of  the  executorship,  where 
A.  B.  is  appointed  executor  but  for  a  time. 
Swinb.  p.  4,  s.  17. 

One  of  the  half-blood  is  in  as  equal  degree 
of  ^^iodred  to  have  the  letters  of  administration 
committed  to  him,  as  one  of  the  whole-blood 
is.  .  .Style's  Rep.  i.  74,  75,  Hill  and  Bride's  Case^ 

I£.  the  ordinary  take  any  reward  or  fee  for 
pr^erring  of  any  one  person  before  another  to 
thq. ^ministration,  it  is  bribery,  and  punishable 
witlil    a  fine  and    imprisonment  at  the   King's 

I  I 
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*'1f  erf 'fte'  fetfaer  any  of  his 

without  wife  or  cbildren, 

'ler,  every  brother  and 

"^,  shall  have  equal 

1 7.  s.  7. 

' '  be  executor, 

■\t  of  kin 

T.  Abr. 

.Lketh 

.III  action 

.ic  had  taken 

.L  the  executor  or 

..',  may  have  an  action 

annot  have  an  action  of  debt, 
ither  action  which  belongetb  to 

those  to  whom  the  ordinary 
ation  may  have  all  these  actions, 

2  Inst.  398. 
take  goods  of  the  intestate  out  s  ii»t,  598. 
shall  not  be  charged  as  ordinary 
a.  2,  c.  ig,  because  he  taketh 
Tong. 

ath  like  interest  in  goods  and 
testate,  as  the  administrator  to 
on  is  committed  durante  ndnore 
i  opus,  commodum  et  utilitattm 
'.  noil  aliler  seu  alio  modo. 
Car.  2,  all  ordinaries,  as  well  aimLsge. 
rogative  Courts  of  Canterbury  t.  lo. 
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pleasure,  and  frequeatly  loss  of  his  place*  Co.  3 
Inst  148. 

A  tru$t  for  raising  money  for  a  feme  sole,  if 
she  marry  with  the  consent  of  the  trustees:  and 
if  not,  then  to  suth  persons  as.  the  trustees  sbaU 
name ;  and  for  want  of  such  nominations  then  to 
them^^lves ;  decreed  in  Chancery,  to  enure  to  tli^ 
administrator  of  the  feme  sole*  Ca.  in  Gb.  58, 
Fleming  v.  Walgrave. 

Whom  the  ordinary  shall  appoint  administra- 
tors,  who  shall  have  the  benefit  and  be  accountr 
able  as  executors,  and  take  bond  for  performaocei 
and  order  distribution.  Vide  22  &  23  Car.a^ 
c*  10* 
29  Car.  %  c.  3,       That  act  shall   not  extend  to  the  estates  of 

feme  coverts  that  die  intestate,  but  that  their 
husbands  may  have  administration  of  their  per- 
sonal estates. 

No  administrator  shall  be  cited  to  render  an 
account  of  the  personal  estate  of  the  intestate, 
otherwise  than  by  an  inventory  thereof^  unless 
at  the  instance  of  some  person  in  behalf  of 
a  minor,  or  having  a  demand  out  of  such  estate, 
as  a  creditor  or  next  of  kin.  Vide  i  Jaa  2,  c.  17} 
s.  6(a). 

(a)  The  representatives  of  a  deceased  adminiatrat^r  am 
liable  to  be  called  upon  for  an  inventory  and  accoanl ;  and 
a  party  may  do  so  without  first  taking  a  de  boms  gnnU 
1  Addams  Eccl.  R.  144.  So  the  executors  of  a  deceased 
executor,  though  there  be  one  surviving,    a  Addams  Eccl. 


t.  So. 
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If  after  the  death  of  the  father  any  of  his 
children  die  intestate,  without  wife  or  children, 
in  the  lifetime  of  the  mother,  every  brother  and 
sister,  and  their  representatives,  shall  have  equal 
share  with  her.     Vide  i  Jac,  2,  c.  17,  s.  7. 

No  popish  recusant  convict  shall  be  executor, 
administrator,  or  guardian,  but  the  next  of  kin 
shall  have  it.  Stat.  3  Jac.  1,  c.  5 ;  Wing.  Abr. 
tit.  Crown,  41. 

If  a  man  die  intestate,  and  a  stranger  taketh 
the  goods,  the  ordinary  shall  not  have  an  action 
of  trespass  for  taking  them,  unless  he  had  taken 
tiiem  into  his  possession.  But  the  executor  or 
administrator,  before  seisure,  may  have  an  action 
of  trespass. 

The  ordinary  cannot  have  an  action  of  debt, 
cbvenant,  or  any  other  action  which  belongeth  to 
the  intestate,  but  those  to  whom  the  ordinary 
commits  administration  may  have  all  these  actions, 
by  31  E.  3,  c.  1 1 ;  2  Inst.  398. 

If  the  ordinary  take  goods  of  the  intestate  out  « iiwt.  S98. 
of  his  diocese,  he  shall  not  be  cliarged  as  ordinary 
by  Ae  Act  Westm.  2,  c.  19,  because  he  taketh 
them  in  his  own  wrong. 

The  ordinary  hath  like  interest  in  goods  and 
diattels  of  the  intestate,  as  the  administrator  to 
whom  administration  is  committed  durante  mnore 
(ttate  execiUoriSj  ad  opus,  cammodum  et  utilitatem 
ipshis  exectitorisj  et  non  aliter  seu  alio  tnodo. 

By  22  &  23  Car.  2,  all  ordinaries,  as  well  «ii«ts98. 
judges  of  the  Prerogative  Courts  of  Canterbury  c.  10, 

T  I  2 


484  ADMIXISTRATOUS. 

and  York,  as  other  ordinaries  and  ecclesiastical 
judges,  having  power  to  commit  administration 
of  goods  of  persons  dying  intestate,  shall  take 
sufficient  bonds  of  the  person  or  persons  to  whom 
administration  is  committed,  with  two  or  more 
able  sureties,  respect  being  had  to  the  value  of 
the  estate,  in  the  name  of  the  ordinary,  with 
condition,  according  to  the  form  in  the  statute. 
And  the  ordinaries  may  call  such  administrator 
to  account,  and  make  just  and  equal  distribution 
of  what  remaineth  clear  (after  debts  paid,  fti- 
nerals,  and  just  expenses  of  every  sort  first  al- 
lowed and  deducted)  among  the  wife  and  childreo, 
and  children's  children,  if  any  be,  or  otherwise 
to  the  next  of  kindred  in  equal  degree,  or  legally 
representing  their  stocks,  pro  sua  cuique  jurt, 
according  to  the  laws  in  such  cases,  and  rules 
and  limitations  in  the  act  set  down;  and  to 
compel  the  administrators  to  observe  and  pay 
the  same  by  due  course  of  the  ecclesiastical  laws, 
saving  to  every  one  their  right  of  appeal. 

Provided,  this  Act  shall  not  prejudice  the  cos- 
toms  in  London,  or  province  of  York,  or  other 
places  having  particular  received  customs. 

The  surplusage  of  such  estates  to  be  distributed 
as  followeth,  viz.  one  third  part  to  the  wife  of  tbc 
intestate,  and  all  the  residue  by  equal  portions 
amongst  his  children,  or  such  persons  as  legally 
represent  such  children  (if  any  be  then  dead)  other 
than  such  child  or  children  (not  being  heir  at  law) 
who  shall  have  any  estate  by  settlement  of  the 
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intestate,  or  be  advanced  by  the  intestate  by  por- 
tion or  portions  equal  to  the  share  shall  be  allotted 
to  the  others  by  such  distribution,  in  which  case 
the  portion  is  to  be  made  equal  to  the  rest.  But 
the  heir  at  law  shall  have  equal  part,  notwith- 
standing any  land  he  shall  have  by  descent,  or 
otherwise. 

If  there  be  no  children,  nor  legal  representa- 
tives, then  one  moiety  of  the  estate  to  the  wife, 
the  residue  equally  to  every  of  the  next  of  kin- 
dred in  equal  degree,  and  those  who  legally 
represent  them. 

No  representatives  to  be  admitted  among  colla- 
terals, after  brothers  and  sisters  children  ;  if  there 
be  no  wife,  then  all  amongst  the  children ;  and  if 
no  child,  then  to  the  next  of  kindred  in  equal 
degree,  and  such  who  legally  represent  them. 

No  distribution  to  be  till  a  year  after  the  death 
of  the  intestate,  and  such  to  whom  any  share 
shall  be  allotted  shall  give  bond,  with  sufficient 
sureties  in  the  said  courts,  that  if  any  debts  be 
afterwards  discovered  or  made,  then  to  refund 
proportionably  towards  payment  of  them. 

In  all  cases  where  the  ordinary  hath  used  to 
grant  administration  cum  testamento  annexo^  he 
may  do  so  still,  and  the  testator's  will  therein  to 
be  performed  notwithstanding  the  Act. 

This  Act  was  afterwards  continued.  Vide  22 
&  23  Car.  2;  made  perpetual  by  1  Jac.  2,  c.  17, 

s.  5- 

The  husband  died  intestate,  his  wife  had  the 

administration  committed  to  her  alone,  and  after 
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took  another  husband,  and  they  recovered  is  debt 
as  administrators,  during  which  suit  the  soa  of 
the  intestate,  by  covin  between  the  debtor  «nd 
him,  obtained  other  letters  of  administratioii  to 
the  wife  and  himself  jointly.     No  cause  of  Mo- 
cation  or  adnuUation  of  the  former  letters  in  tet- 
tain  are  set  forth  in  the  second  letters,  -and  ifter 
judgment,  the  son  by  covin,  to  defeat  the  exeeo- 
tioh,  released  to  the  debtor  all  dematids  and  a^ 
cutions,  and  afterwards  the  husband  and  wife  sm 
execution,  and  the  debtor  upon  this  release  sued 
an  audita  querelaj  and   had  thereupon  a  vain 
facias  against  the  baron  and  feme,  directed  to  the 
sheriff  of  London,  with  a  supersedeas  in  it  to  stay 
execution ;  and  the  sheriff  returned  nihU  hakntf 
and  thereupon   they  appeared   and  pleaded  Ae 
matter  of  covin  aforesaid,  and  a  revocation  of  the 
second  letters  of  administration,  by  sentence  orem- 
plified  under  the  seal  of  the  ordinary  pendant  the 
audita  querela^   &c.   and  thereupon  the  parties 
demur ;  and  all  the  Court  were  against  the  phiB- 
tiffs,  and  so  adjudged,  Mich,  prockaine  sans  asem 
argument.     Dyer  339,  pi.  46. 

By  14  Geo.  2,  c.  20,  s.  9,  distribution  shall  be 
made  of  estates  pur  autre  vie,  whereof  there  is  do 
special  occupant,  and  which  are  undevised. 

One  Daniely  late  citizen  and  goldsmith  of  Loo- 
don,  among  divers  goods  and  chattels  which  he 
had  as  well  in  Ireland  as  in  England,  had  an  obK- 
gation  of  80  /.  made  in  Ireland  by  one  Lua%  a 
merchant  of  Waterford  in  Ireland.  Daniel  died 
intestate  in  England,  and  his  son  obtained  letters 
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of  adminUtration  from  tbe  Archbishop  of  Dublin^ 
of  all  the  goods  aad  chattels  of  his  father  within 
tbat  proyince,  and  afterwards  he  made  a  release 
of  the  said  debt  and  action  thereupon  to  the  said 
Jjucre^  And  afterwards  the  widow  of  Daniel 
obtained  from  the  Archbishop  of  Canterbury  other 
letters  of  administration  of  all  the  goods,  chattels 
and  credits  within  his  proyincCi  and  happened  to 
get  the  obligation ;  and  upon  that,  as  adminis^ 
tcatrixy  she  sued  Lucre  in  London,  supposing  the 
obligation  to  be  made  there ;  viz.  in  paroch.  Beata 
J^aria  dt  ArcubuSj  in  war  da  de  Cheape.;  and  this 
release  was  pleaded  in  bar,  and  the  truth  was,  ut 
diciturj  that  the  obligation  was  made  in  London, 
and  remained  there  ever  after.  And  also  the 
obligee  died  at  Dunstable  in  Com*  Bedford,  and 
^thereupon,  notwithstanding  the  said  administration 
and  release  in  Ireland,  the  said  Lucre  the  defend- 
ant ought  to  answer  to  the  said  action  as  above 
brought  in  London,  per  op.  Cur.  And  issue  was 
t^ken  if  the  obligation  was  made  and  remained  in 
^ndon,  at  the  time  of  the  debt,  or  in  Ireland ; 
but  the  issue  by  the  folly  of  the  pleader  was 
joined,  if  the  obligation  was  made  in  London,  viz. 
in  paroc.  Beata  Maria  de  ArcubuSy  in  tvarda  de 
CheapCy  and  the  truth  was,  that  it  was  in  paroch. 
Sancti  Fosteri,  in  warda  de  Farindon  infra,  and 
not  in  paroch.  et  warda  pradict.j  and  so  found  by 
the  jury ;  et  idea  non  habuit  judicium.     Dyer  305, 

pi.  58,  qu. 

Where  the  executor  dieth  before  the  probate  of 
the  will,  his  executor  ought  not  to  take  upon  him 
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the;ex6CUtioQ  of  the  first  testament,  bat  theadmi* 
nistration  of  the  goods  of  the  first  testator,  with 
the  testament  annexed,  is  to  be  comOiitted  to  the 
executor  of  the  executor,  if  the  residue  of  the 
goods  of  the  first  testator  (the  legacies  being  paid) 
were  bequeathed  by  his  last  will  to  the  first  exe- 
cutor, or  to  such  other  person  or  persons  to  whom 
the  said  residue  was  bequeathed,  or  else  to  the 
next  of  blood  to  the  first  testator  demanding  the 
same ;  and  this  (or  relatione  Drury)  is  the  use 
and  custom  of  the  said  court,  and  agreeable  to 
law  ;  to  which  the  court  gave  credit.  Dyer  373, 
pi.  8(a). 


(a)  Before  Jones  and  Dolbin,  justices  of  the  King's  Bench, 
and  others,  commissioners  delegate,  the  case  was,  Mary 
Shore  made  her  testament,  and  of  it  named  Eliz.  Wheeler  bar 
executrix,  and  gave  the  residue  of  her  goods  to  the  disposal 
of  her  executrix,  and  Sir  John  Shore,  her  brother,  and  died. 
Dame  Wheeler  not  having  proved  tlie  testament  made  her  own 
testament,  and  of  it  made  Eliz.  Tayler  executrix  ;  afler  the 
death  of  Dame  Wheeler,  administi*ation  of  the  goods  of  Maij 
Shore  cum  iestamento  annexo  was  committed  to  Sir  J<^ 
Shore,  who  by  his  testament  made  his  wife  his  executrui,  and 
died,  and  afterwards  administration  de  bonis  non^  4^.  of  Maij 
Shore,  was  committed  to  the  Lady  Shore,  wife  and  execu- 
trix of  Sir  John  ;  and  the  said  Eliz.  Tayler,  having  prayed 
administration  to  be  granted  to  her,  it  being  denied,  die  ap- 
pealed to  the  delegates  ;  and  at  first  it  was  agreed,  that  the 
bequest  of  the  residue  by  the  words  aforesaid,  was  a  bequeit 
of  the  interest,  and  not  an  authority  only.  Secondly^  That 
this  interest  was  not  a  moiety  of  the  residue,  nor  ^d  grow 
by  survivorship  to  Sir  John  Shore  in  the  case  of  a  legacy  as 
it  should  in  a  gift  of  goods  at  the  common  law.  Thirdly,  It 
was  resolved,  that  though  administration  might  be  granted 
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'.  Although  the  executors; are  not  named  in  an 
obligation,  yet  the  law  will  charge  them,  for  that 
they  represent  the  estate  of  the  testator :  the  law 
is  the  same  of  administrators,  but  the  heir  shall 
not  at  any  time  be  charged  without  express  men- 
tion of  the  heir.     Dyer  23,  s.  142. 

Administrator  sells  a  term ;  some  years  after  an 
executor  appears,  and  made  oath  in  the  arch- 
bishop's court,  that  he  never  heard  of  the  testator's 
will,  and  renounceth,  and  the  sale  of  the  term 
was  adjudged  void ;  for  the  granting  of  adminis- 
tration by  the  ordinary  is  void  where  there  is  an 
executor  named.  But  this  may  be  inconvenient ; 
for  then  it  cannot  be  safe  to  purchase  under  an 
administrator.  2  Mod.  Rep.  146,  Abraham  v, 
Cumiingham. 

The  archbishop  shall  grant  administration  of 
the  goods  of  one  dying  intestate  beyond  sea. 
Rolls,  go  8. 

Administration  granted  by  a  commissary  being 
a  bachelor  at  law,  and  not  a  doctor  of  law,  is 
good  notwithstanding  the  statute  of  37  H.  c.  1 7, 
which  is  in  the  affirmative,  that  doctors  of  the 
civil  law  may  be  commissaries  though  they  are 
married,  but  is  not  in  the  negative  that  no  other 
be  commissaries ;  and  if  a  bachelor  could  not  be 


to  the  appellant  and  appellee  together,  yet  there  was  no 
cause  of  appeal,  and  the  grant  by  the  judge  of  the  adminis- 
tration  was  confirmed,  and  the  appellant  condemned  in  1  o  /• 
costs.  Sir  Thomas  Jones,  161,  Elizabeth  Tayler,  app.  v. 
Dame  Shore. 
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commiflsary,  yet  acts  done  by  him  as 
are  good  till  avoided  by  sentence :  and  the  court 
held,  that  if  letters  of  administration  be  granted 
to  one,  and  after  granted  to  another,  by  this  die 
first  are  not  avoided,  except  by  judicial  seDfecmea 
Cro.  El.  315 ;  Hil.  36  El.  Prat  v.  Aocte 

If  an  appeal  be  to  judges  delegates  to  repeal 
the  probate  of  a  will  in  an  inferior  diocese,  tiiej 
may  examine  the  appeal,  and  repeal  the  sentence 
for  the  will,  and  adjudge  he  died  intestate,  but 
cannot  grant  administration  to  whom  it  belongs, 
but  that  must  be  done  by  the  King.  Bulstr.  2, 3, 4. 
This  is  intended  where  there  was  a  former  appeal 
to  the  archbishop  ;  so  if  after  such  appeal  to  the 
delegates,  there  had  been  a  further  appeal  to  the 
King  in  the  Court  of  Chancery,  by  the  statnte  of 
25  H.  8,  c.  19,  and  the  will  had  thereupoo  been 
also  disproved,  the  administration  is  to  be  granted 
of  the  intestate's  goods  by  the  King.  Mich.  24  El. 
in  banco^  Godb. 

Brcnvn  made  his  will  in  writing,  and  consti- 
tuted Z).  and  three  others  his  executors  in  trust 
for  M.  B.  an  infant,  and  died ;  administration 
with  the  will  annexed  was  granted  to  2).  one  of 
those  executors ;  Z).  by  his  will  makes  the  plain- 
tiff his  executor,  and  dies,  and  administration  with 
Broum'a  will  annexed  is  granted  to  Munn  the 
defendant  during  the  minority  of  the  said  3/  B- 
and  to  the  use  of  M.  B.  and  Munn  puts  in  a 
caveat  against  the  plaintiff's  proving  the  will  of 
D.  until  Munn^  by  force  of  a  commission  granted 
to  him,  had  appraised  the  goods  of  D.  and  had 
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ingpected  all  his  books,  papers  and  writinga;  the 
plaintiff  appealed  to  the  delegates,  where  Muam 
put  in  his  allegations ;  and  all  this  matter  being 
suggested  and  read  in  B^  R.  a  mandamus  was 
prayed  and  granted  to  compelv  the  judge  of  the 
Prerogative  Courts  that  the  plaintiff  might  prove 
the  will  of  D.  Raym.  236,  237.  See  F.  N.  B. 
SCO,  that  a  writ  lies  to  compel  the  mayor  of 
Oxford,  or  any  ordinary,  to  prove  a  will. 

Administrator  of  J.  S.  brought  debt  upon  a 
bond  and  obtained  judgment,  and  afterwards  the 
administration  is  revoked,  yet  the  plaintiff  pro- 
ceeded and  took  the  defendant  in  execution  :  by 
motion  the  defendant  was  discharged,  and  the 
execution  was  void ;  for  when  the  ground  of  his 
suit  is  overthrown,  viz.  his  commission,  he  hath 
BO  authority  to  proceed  further,  and  the  execution 
issued  without  warrant.  1  Brownl.  91,  Bamehurst 
V.  Yelvertarii  Yelv.  83. 

Administrator  releaseth  all  actions,  afterwards 
the  administration  was  revoked  and  declared  void 
by  sentence ;  the  release  is  void.  Throckmorton 
▼.  Hobby. 

Administrator,  during  the  minority  of  an  exe- 
cutor, shall  be  named  administrator  of  the  goods 
of  T.  C.  during  the  minority  of  the  executor  of 
the  said  T.  C.  late  executor  of  E.  C.  and  shall 
not  be  named  administrator  of  the  goods  of  E.  C. 
not  administered  by  T.  C.  But  had  the  infant 
been  defendant,  he  should  have  been  named  but 
executor  of  the  executor,  for  the  rest  follows,  but 
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the  committing  of  administration  is  of  both.  Heb. 
246,  Norton  s  Case. 

An  action  was  brought  against  the  defendant 
as  administrator  during  the  minority  of  J.  S.  and 
the  plaintiff  shows  in  his  count,  that  the  said  J.  & 
at  the  time  of  the  writ  was,  and  yet  is,  under  the 
age  of  21  years  ;  and  verdict  pro  qaer.  But  judg« 
ment  was  arrested,  for  the  declaration  was  insuffi<» 
cient,  because  the  administration  ceaseth  at  17, 
so  that  he  may  be  1 8,  1 9,  or  20  years  of  age,  and 
yet  the  administration  ceaseth,  and  so  doth  the 
action  against  such  administrator,  according  to 
the  resolution  in  Pigot's  Case.  2  Brownl.  247, 
248,  Brownhead  v.  Spencer. 

Lake  declared  as  administrator  of  N.  during 
the  minority  of  the  executor  of  N.  (with  the  wiU 
annexed)  brought  debt  upon  a  bond  made  by  the 
defendant  to  N.  but  did  not  show  in  the  decla- 
ration expressly,  that  such  administration  was 
committed  to  the  plaintiff,  and  he  brought  in  court 
Uteras  testa?nenta?^ias,  not  saying,  liter^as  adimnis- 
tratorias.  After  verdict  judgment  was  given  for 
the  defendant,  because  the  plaintiff  had  not  well 
entitled  himself  to  this  action ;  and  it  was  resolved, 
that  this  was  not  aided  by  any  statute  of  jeofails, 
though  after  verdict.     T.  Jones,  193. 

In  debt  on.  a  bond  against  J.  and  his  wife  as 
administratrix,  the  defendant  pleads  payment  by 
the  wife  after  the  intestate's  death,  and  on  that 
issue  found  pro  quer.  Judgment  was,  quod  reoh 
perct  debitum  against  them  de  bonis  testatoriSf  tt 
si  non^  &c.  the  damages,  de  bonis  propriis.     Per 
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Curiam.  The  jud^ent  is  well  given,  i  •  AL 
though  the  plea  be  false,  yet  he  is  altogether  a 
stranger  to  the  testator,  and  therefore  the  judg- 
ment shall  be  only  de  bonis  testaioriSy  as  where  he 
pleads  fully  administered,  which  is  false  in  his 
own  conusance.  2.  Although  the  wife  hath  not 
any  goods  during  the  coverture,  yet  because  the 
husband  is  only  charged  in  respect  of  the  wife, 
and  she  might  have  goods  if  she  survived,  and 
execution  might  be  taken  against  her,  the  judg- 
ment is  good.  Cro.  Jac.  191,  Johns  v.  Adams j 
Mich.  5  Jac.  B.  R. 

A  prohibition  was  prayed  to  the  Admiralty 
(among  other  reasons)  because  a  suit  was  brought 
there  by  the  husband  as  administrator  of  his  late 
wife,  who  died  intestate,  who  was  executrix  of 
J.  S.  her  first  husband,  upon  a  stipulation  of  200  /, 
penalty  made  to  J.  S.  whereas  that  suit  should 
be  by  the  administrator  of  the  goods  of  J.  S.  not 
administered  by  his  late  executrix,  and  the  pro- 
ceedings in  the  Admiralty  were  stayed  by  the 
consent  of  the  executrix's  second  husband,  who 
was  plaintiff  in  the  Admiralty.     Hardr.  473. 

I  will  that  W.  shall  be  my  administrator,  or 
have  administration  of  my  goods  with  N.  my 
executor :  by  this  W.  and  JV.  are  joint  executors. 
21  H.  6,  6.  (a) 

'   A.  is  cited  to  prove  the  will,  and  does  not  come  Vide  Plow. 
in,  and  administration  is  granted  to  N.  of  B.  if  9  nUp.  37',  b! 

Hensloe's  Case. 

(a)  So  a  direction  that  A,  shall  pay  debts  and  funeral  ex- 
penses  is  a  sufficient  appointment.    1  Hagg.  £ccL  R.  . 
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after  A.  proves  the  will,  the  administration  granted 
to  N.  immediately  ceaseth;  but  all  lawful  acts 
done  hy  N.  before  such  probate  binds  A.  and 
yet  if  administration  had  been  granted  to  J^ 
without  citing  the  executor  to  prove  the  will,  m 
before  the  time  given  to  A.  to  prove  it,  thai  no 
act  of  such  administrator  would  bind  the  executor. 
3  H.  7.  14.  .1 

Sir  71  H.  was  possessed  of  divers  leases, '  and 
had  issue  W.  and  T.  his  sons,  and  makes  fF.  his 
executor,  and  dies,  and  his  will  ran  thus :  ^^  AD 
the  residue  of  my  goods,  debts  and  legacies  h&og 
paid,  I  give  to  my  executor."    W.  marries,  provei 
the  will,  and  makes  election  to  have  a  tenement 
parcel  of  the  demesnes,  as  legatee,  and  dies  intai* 
tate  before  debts  paid ;  the  wife  of  W.  shall  have 
the  administration,  and  not  T,  the  son.     So  if 
executor  die  before  probate,  his  executor  may  not 
take  upon  him  the  execution  of  the  first  testamenf^ 
but  administration  ought  to  be  delivered  to  him 
to  whom  the  goods  are  bequeathed,  otherwise  to 
the  next  of  blood.     2  Roll.  Rep.  158,  Himon  v. 
Button,  372,  a. ;  W.  Jones,  225. 

AtuUta  querela^  an  administrator  recovers  da- 
mages in  an  action  of  trover  and  conversion  for 
goods  of  the  intestate  taken  out  of  the  possession 
of  the  administrator  himself,  then  his  administrt* 
tion  is  revoked ;  and  the  question  was,  whe&er 
he  shall  have  execution  of  the  judgment,  notwi^ 
standing  the  revocation  of  his  administration! 
Saunders :  I  conceive  he  cannot,  for  the  admiais- 
tration  being  revoked,    his   authority   is    gone. 
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Drury's  Case^  in  the  8th  Rep.  is  plain,  and  there 
IB  a  precedent  in  the  new  book  of  entries,  89. 
Barrel :  I  conceive  he  may  take  out  execution^ 
for  it  is  not  in  right  of  his  administration ;  he 
lays  the  conversion  in  his  own  time,  and  he  might 
in  thi»  case  have  declared  in  his  own  name ;  and 
he  cited  and  urged  the  reason  of  Packman's  Case, 
6  Rep.  1 8, 1 9,  and  Cro.  EL  460.  He  might  bring 
the  action  in  his  own  name,  but  the  goods  shall 
be  assets.  If  goods  come  to  the  possession  of  an 
administrator,  and  his  administration  be  repealed, 
he  shall  be  charged  as  executor  of  his  own  wrong : 
now  in  this  case  the  administration  being  repealed, 
shall  be  sue  execution,  to  subject  himself  to  an 
action  when  done  ?  Twisden :  I  think  it  hath 
been  ruled  that  he  cannot  take  out  execution, 
because  his  title  is  taken  away.  Judgment  per 
Cur*  V.  Def.   1  Mod.  Rep.  62,  Turner  v.  Daoies. 

It  hath  been  said,  that  executors  could  not 
wave  a  term  (though  if  they  could  they  ought  to 
plead  it  specially),  for  it  is  naturally  in  them,  and 
prima  facie  is  intended  to  be  of  more  value  than 
the  rent ;  if  it  should  fall  out  to  be  otherwise,  the 
executors  shall  not  be  liable  de  bonis  propriisj  but 
moat  aid  themselves  by  special  pleading.  Mod. 
Rep.  16.  Anon. 

The  plaintiff  had  judgment  in  debt  against 
John  Brooks  the  intestate,  and  took  out  B^jfieri 
faciaSf  bearing  date  the  last  day  of  Trin.  term, 
de  bonis  et  catallis  of  John  Brooks;  before  the 
execution  of  which  writ  John  Brooks  dies,  and 
EUz.  Brooks  administers,  the  sheriff's  bailiff  exe- 
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edtek^ewrit  upon  tbe  intestate's  goods  hi'lMr 
Itai&ds;  Upon  this,  Baldwin  movdh  the  court  ftt 
restitution  ;  for  that  ^jwrifaidiaB  is  a  coiiriifliBiblli 
and  must  be  strictly  pursued.  Now^  thtf  ^^vMA 
of  the  writ  are,  it  bonis  of  John  Bi'oeiA  t  Hi^hj 
his  death  they  cease  to  be  his  goods.'  The'vMifh 
tiflF  will  be  at  no  prejudice ;  the  goods  wiU^slitt 
remain  liable  to  the  judgmeiitj  only  letflSii*  Aie- 
cution  bfe  renewed  by  scire  facias]  to  whiC^  ft^ 
administratrix  may  plead  somewhat  WyttdSmait 
The  property  of  the  goods  are  so  bound  bf  *ftte 
teste  o(  the  writ,  as  that  a  sale  made  of  tlMtt-MW 
fide  shall  be  avoided  ;  and  since  the  iat^stltfa'Aiiii 
self  could  not  have  any  plea,  why  should  W^fUHl 
care  that  the  administrator  should :  havAr  tittk^ 
plead?  And  of  that  opinion  was  all  tfcfe  k^f^ 
after  they  had  advised  with  the  judges' ^^dl  Aif 
King's  Bench,  who  informed  them' that  tfWi^^rte^' 
tice  was  accordingly  {a).  But  Vaugban  skid;-dta(t 
in  his  opinion  it  was  clearly  against  the-nilfeS'of 
law.  But  they  said  there  were  cases  to  this^r- 
pose  in  Cro.  Car.  Rolls.  Moor,  and  i*  MoA/*R^ 
iSBy  Farrer  Y.  Brooks,  adm.  f      ''*'?' ^• 

It  was  settled  in  the  case  of  Sir  John  aPrfWiHir 
-Y.  Executors  of  GiU,  E.T.  13  W.  3,  B.  R:-dial 
the  writ  oS.  fieri  facias,  being  tested  in  the  1!MM 
of  Gill,  might  well  enough  be  executed  ^iq[Mi^tlie 

(<i)  But  by  the  29  Car.  2,  the  goods  are  only  bound  fiom 
delivery  of  execution  to  the  sheriff,  which  Statute  was  nade 
in  favour  of  creditors ;  therefore  as  to  the  party  they  vc 
bound  from  the  ieUe  still. 
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goods  tkat  were  in  the  haods  of  his  executors^ 
because  by  ihe^  teste  of  the  writ. the  pfroperty  of 
the  goods  is  bound  against  all  persons  but  pur- 
^dijMen*.    Blencow's  MS.  Rep.  £.  1 96. 

iTbe  same  pointy  as  against  the  party,  was  also 
settled  in  Needhanis  Case,  £.  T.  3  W.  &  M. 
J7ft  /C» 

A  man  dies  leaving  issue  by  two  several  venters, 
mi.  by  the  first  three  sons,  and  by  the  second  two 
dai||^tac8 ;  one  of  the  sons  dies  intestate,  the 
elder. of  the  two  surviving  brothers  takes  out  ad« 
ministFation ;  and  Sir  Lionel  Jenkins,  judge  of  the 
Prerogative  Court,  would  compel  the  administrator 
to  BSaJke  distribution  to  the  sisters  of  the  half-blood. 
He  prayed  a  prohibition ;  but  it  was  denied  upon 
idvke  by  all  the  judges ;  for  that  the  sisters  of 
the  half-blood,  being  akin  to  the  intestate,  and 
not  in  remotiari  graduj  then  the  brother  of  the 
wbol&rblood  must  be  accounted  in  equal  degree. 
1  Mod.  Rep.  209,  SndtKs  Case. 

Debt  upon  an  obligation  against  an  adminis- 
trator ;  the  defendant  pleads  a  statute  acknow- 
ledged by  the  intestate  to  the  plaintiff,  which 
statute  is  yet  in  force.  The  plaintiff  replies,  that 
it  ia  burnt  The  defendant  demurs,  and  by  the 
Ofikuon  of  Wyndham,  Atkins  and  Ellis,  against 
Vaoghan,  the  plaintiff  had  judgment  1  Mod. 
Rqp.  186,  I $7,  Buckky  v.  Howard. 

A  great  inconvenience  would  ensue,  if  men 
were  allowed  to  administer  as  far  as  they  would 
themselves,  and  then  to  set  up  a  beggarly  admi- 
nistrator; they  would  pay  themselves  their  own 
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debts^  and  deliTer  ibe  residue  of  the  eitafee  t&ooe 
thfti  11  vnordi  notliiiig,  and  cheat  the  -oeaft  0£  tlus 
-ereditoTs.  I£  an  adminietrater  biiii^  an  iwtioni^iit 
is  a  good  plea  to  saj,  that  the  executor  mede-bsr 
the  will  has  administered.  I  Mod.  BBp«:3iai  Jii4, 
Parten  and  Basedeh's  Que.  H 

An  executor's  refusal  before  the  ordinal^  after 
administration^  is  a  void  act  i  Mod.  Bqp^.  .ai3, 
Par  ten  and  Baseden's  Case  (a). 

Administration  was  granted  to  the  siat^r  4»f !  die 
half-blood  of  the  intestate,  and  her  hitabandt'hjr 
the  Prerogative  Court,  and  the  brother.^  t)te 
whole-blood  sued  there  to  haxre  the  >i^;|e9«  re- 
pealed ;  and  upon  motion  £3r  a  probibitkHV  iipia 
this  suggestion  it  was  agreed  by  the  Courl^lktt 
the  sister  of  the  half-blood  is  in  equal  degrfle  .4if 
kindred  with  the  brother  of  the  irholeJilMd 
within  the  statute.  And  so  it  waa  reaolred,  i  Car. 
between  Glascock  ami  fflngatef  Icnowa  by  ^ 
name  of  Justice  Yelvertan's  Man's  Case.  -  Jknd  if 
the  ordinary  hath  once  executed  his  power  tooord- 
ing  to  the  statute,  he  cfinnot  repeal  the  kUsif 
upon  a  citation ;  but  it  was  resolved  that  the  A* 
tute  was  not  observed  in  the  grant,  of  the  latt(Rt 
in  this  case,  because  the  husband  wha  ae  oot^^ 
kin  to  the  intestate  is  joined  with  the  wile{.  and  if 
idle  abould  die  before  him,  he  should  c^ojittot 
administrator  against  the  meaning  of  the  alatate. 
And  for  this  cause  a  prohibition  was  denied;  but 


(a)  But  he  may  retract  his  renundation  at  any  time  bdSatt 
adminiatratioii  hai  patted  the  teal.    3  Hiiil*  374— <R) 
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il'WabttHi,  dMt  if  it  ksd  been  grauted^to  them 
Mlly^Mig  the  oovertw^,  periiopB  itmigbt  httire 
i>«Mif  j^d,  becausetkeihMbaiul  might  ha^e  anhni- 
pistdmA  ^ring  the  coraitore,  thdugh  it  had  been 
gMiited:t<ittfae  wife  only.  Sd.  Oases,  j6,  Brmn 
V.  Wood. 

-^^Exi^WLUxn  shall  be  intended  conusant  of  aH 
CMiWft»  of  the  testator,  as  well  contingent  as 
certain.  Sel.  Cases,  38,  Eccles  v.  LamUert. 
^^^fiiserators  where  ehargeable  in  the  dd^  et 
^mMy  where  ta  Che  detinet  oniy*  Sdl.  Cases,^  43^ 
'ihitwr,€otdfye. 

^'')  IflMMi  action  of  debt  brought  by  en  adddnisi- 

Chltori^  Ifte'  plaintiff  deelares  of  latere  of  admi*- 

II^Mrdtimi^gMnted  tc^  bim>er  CqrMum  RegemyScc. 

'mitMnA  B^yiK^  debito  m&ddj  fte.  and  upon  a  de- 

^^SnkMi^tb  ^e  declarati<m  it  was  adjki(}ged  good^ 

b^dause  the  King  hath  universal  jurisdiction  here. 

SA.'UBkeii  fi$y  Hobsonv.  Wills. 

^'   ^iMitera  df  administration  of  the  goods  of  Sir 

JbhU^iMhibf  iirtestate,  were  committed  hf  jdie  Prer 

#i%Kiitte^  Court  to  the  wile  of  ^i^,  being  near' to 

Hie  llitettat^  i<  ^md  upon  a.  eeggeitiob  of  si  suit 

Hiilf^,  bf  others  of  equal  degree  for  m  4istnb«tiefi 

ttf  th4^  goods  of  the  intestate,  aecordiag  to  agrees 

taMbt  mi^e  by  the  administrator,  as  wae  pretended. 

iisft^  prated  a  prohibition,  and  it  was  granted ; 

ft#^^  statute  wills,  that  administration  be  granted 

to*  ikii  next  of  kin,  for  their  adviuitage ;  and  when 

^e  ordinary,  Sec  hath  once  executed  iiis  power 

eoeording  to  the  statute  he  cannot  alter  it,  nor 

K  K  2 


500  ADMIN  (STB  ATORS. 

hath  any  power  to  compel,  the  admiuistrator  to 
make  distcibution  notwithstanding  the,  aggccBpU 
And  Hale  said,  that  the  .Court  there  thrimteMl 
to  repeal  the  letters  granted,  unless  she  fltQoH 
bring  in  a  true  inventory,  of  the  estate  of  ;tlieint«H> 
tate,  and  give  a  true  account  of  her  admioisfefstiwi 
to  which  Roll  answered,  that  the  Court  th^rajpif 
cite  her  to  bring  in.  an  inventory,  and  jto  •givf.4s 
account ;  but  if  it  appear  that  they  go  aboi^^to 
repeal  the  letters  for  not  doing  it^  you!s|iallJ^ 
%  prohibition,  which  was  not  dqnied  •:  by  BmWr 
And  Hale  would  have  had  a  prohibition 'aflMBl 
all  the  cousins^  as  well  those  that,  sued  t))^vW| 
others  ;i  because  the  proceedings ,  fh^ret  ,\ffiifg:Mf 
tentu^  the  rest  may  join  in  the  siaH  w)^§n  4jbiWri"lli^ 
but  the  Couiit  denied  to,. grant ,,]|]^.pFp)i^j^^^^ 
quia  timet  J  &c^  Sel.  C^iM&A^.^^y:HM,i4^\fJ:f.^i 
Bird.     .    .-..;,  ..,    .    ,    .•:--i..?.'(|  ^iil 

Where  part  of  the  arrears  of  rent  demfiAd^d.Wtf^ 
due  in  the  time,  of  the  testator^  and  piart  ji^ftv^JUl 
decease,  the  action  in  the  det^inet  was  gooijLfofi^ 
whole,  as  well  as. if  ail. had  been^ckie  after. A^ 
death  of  the  testator.  And  that  a^r.  a  \^f^ 
quod  non  detmctf  the  land  shall  not  be  i|it^d^;fii( 
any  value^  as  it  is  well  known  in  these  times,  i» 
many  places,  lands  have  been  of  no  value,,  ini 
yet  the  executor  is  liable  as  to  the  rent  as  far  as  he 
hath  assets,  and  clearly  if  he  bath  assets  he  cannot 
wave  his  torm.  Sel.  Cases,  76,  Gomt^fh  v.  Comtof* 

Debt  against  administrator,  the  point  upon  de- 
murrer by  the  defendant  was,  whether  the  plaintiff 
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ought  to  show  the  name  of  him  who  granted 
admmistration  to  the  defendant  (a).  Ssei^,  whp 
denntnrred,  cited  Cro.  Jac.  i  o,  Case  de  Wade  et 
JitMnsm^  1 1  H.  4,  7 1 ,  73 ;  Vet.  Int.  300.  302, 
Cur.-  The  allegation  by  the  declaration,  that 
a^mihiistration  was  committed  to  the  defendant 
deUta  juri9  forma  sufficeth,  without  showing  by 
what  ordinary.  Judgment  pro  quer.  Sir  T. 
Jones,  1,  Tkerold  v.  Baily. 
.  The  defendant  pleaded  administration  com- 
mittedy  and  that  he  retained  for  satisfaction  of 
a  debt  due  to  him  by  obligation  ;  upon  which  the 
plaintiff  demurred,  and  showed,  that  it  doth  not 
appear  that  administration  was  committed  to  the 
defendant,  and  then  he  had  no  colour  to  retain. 
Judgment  pro  quer.  for  the  plea  is  insufficient 
Sir  T,  Jones,  23,  Caverly  v  Ellison. 

The  plaintiff  declared  as  administrator  during 
the  minority  of  six,  and  showeth  that  five  were 
under  seventeen,  and  that  the  siith  had  attained 
eighteen.  The  defendant  demurred.  Foster  pro 
qyler. :  The  declaration  is  good,  notwithstanding 
die  case  of  Pigotj  5  Co.  29.  For  that  case  was 
adjadged  according  to  the  usage  of  the  judges  of 
tile  spiritual  law  then  in  use ;  but  now,  by  the 
Stat  of  22  &  23  Car.  2,  cap.  1 1,  the  law  is  altered 


(a)  Pas.  1  Jac.  in  Cam.  Scacc.  Judgment  in  debt  against 
an  admiuistrator  reversed,  because  he  does  not  show  by  whom 
ftdminifltration  was  committed,  for  he  may  as  well  take  conu* 
sance  by  whose  means  he  is  administrator,  as  that  be  i$  so« 
Cro4  Jac  lO»pl«ld« 
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iii  thid  point,  &nd  no  itdtnititstMLtidii  May  te' 
granted,  but  td  persons  of  tfaiei  age  of  t#ienfy*0M 
yfears ,'  for  tlie  statute  requires  bond  to  be?  j^Mtt 
by  the  admintstratdr,  Which '  may  noK  b6*  V^'M 
iiitknt  Cur.  carttfa.  The  admin'iArcAioto  is  diSH*^ 
dined,  Und  th^  ^tute  hath  not  altei^  fb^  WiH 
thid  point.  Jut^merit  quod  nil  ddpiat  per'ttttttl^ 
Sir  T.  Jone*,  48,  Jor/ner  t.  WattSi  w  :  ^:.. 

Administration  granted  befoire  tiie  tentnteiittiW^ 
of  the  exedittor,  although  he  ren6nnce  ttftet,"  Ae 
renunciation  ishslll  hot  make  the  admntristiWM 
gtood  by  relation,  fof  it  wto  void,  tioC  YbiAiMv 
drily,  tb  Co.  62,  a,  Sir  T.  Jone«i  7^  AMhM 
f.Qmntnghartt.  ^     ■ 

Ujpon  i  ^We  facias  out  df  the  Cbai&eenf  iigaitM^ 
th^  def<kndant  as  administrator  fdr  800 7.  ^  dejbt'drie 
by  his  intestate,  tfpDii  i  TecogmtaiKib  A!claio#- 
Tedg^d  before  Sir  Jdhn  KeyKng*,  chief  jirttiw  (rf 
£he  Kind's  Bench ;  it  -tras  returned,  that  hj  itiqtf* 
sition  it  was  fcmnd,  that  the  defendant  h^d  "ift^kA 
the  goods  of  the  intesiate,  and  donrerted  tin 
to  his  own  tise  to  the  value  of  thcf  said  deM> 
npon  which  the  defendant  appeared  ttnA  ttweti^ 
that  h^  had  wasted,  and  issue  joined  flr^rtepfob, 
and  a  Special  verdict  wait  found  to  this  tfkcX,  dutt 
before  administration  committed  to  the  defendatit, 
John  Hope  took  into  his  hands  all  the  goods  of 
the  intestate  {ultra  220/.  value)  and  had  disposed 
and  converted  them  to  his  own  use.  '  That  (be 
defendant,  afler  administration,  sued  the  said 
Hope  for  recovery  of  the  goods,  or  the  rahie  ef 
them,  and  pending  the  suit;  the  defefldafit  tfld 
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Hdpe :  covenant  mutually,  by  articlea  sealed  by 
eMli.of  itbem,  i«^  That  the  nidHppe  should. de- 
U^Wf  «U  the  goods  not  sold  by  him  in  jq)ecie  to 
tlsiie^  defendant,  &c.  and  the  defendant  CQyenwted. 
dmttbe  would  de£^  at  his  costo  all  suUs,  ajod 
sair^'Hope  indemnified  again^  all  judgmentsi  and 
danMges,  upon  the  said  suits;,  and  moreover  it 
was  found  that  Hx>ppe  had  JiQt  paid  any  money 
c^^l^alited  to  bfs  paid  to  the  defendant^,  apotd  Uiat 
tbei  dtfetidant  for  non-payment  bad  sued  tb^  aaid 
Hqpe,  and  arrested  him,  and  that  he  was  yet  it 
efMfody  upon  the  said  suit;  and  moreover  liiat 
tfoecdefendaiit  had  wasted  the  said  goods  to  the 
Value  of  220  /.  but  as  to  the  residue.of  the  goods 
due,  which  Hope  himself  had  possessed^  the  adi/yce 
of,  the  (Coiirt  ,was  {n*ay ed  i  ai)d  t)^.  queatiop  itf  law 
tmik  Fibeth^r  the  defendant  by  these  articles. had 
madaThimself  liable  tQ  B^idevastavijL  for  the  money 
notpaiditOibim;  .apd  aftq?  divers , aigumepts^  k 
}iM.ilaiscdlv^  «by  the  Co^TXf,iik^tiiy(^^,dm^taf|^ 
aii4(^  tliajfr  tlie  adnunistratar  fth^U  be  charged,  for 
tib#  property  ^of  the  gooda  l^aa  changed  by  thi^ 
f^preement^  £or  tbe  defendant  had  accepted,  of  the 
«ai4  eoTe»aftit, ,  for  the  gppdi  which  operated  as 
fi  salet  by  him>  tend  otherw  i^e  J^lope  ahall  be  twice 
%iMrged»  and  it  was  the  iblly  of  the  defendant  to 
fnaiw.  such  co«traot«  And  judgment  was  givtin 
foitiht  plaintiff.  Yelv.  f.  10,  Casede  Gorings^^ 
£ir  X.Jpnes,  So,  ^rden  v^  Lfmt. 
\,  .Debt  upcm  obligation  by  an  administrator, 
\4uvonU  tninare  atate  of  an  executcHr  ct^m  tesU- 
^iimnt4  atmcwo;  the  plaintiff  declared,  naming  bim- 
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iItiM)«iibt'^^^  that  ^(MiiiiMaeitiiMk  «4b  iiortflal||id 
%)^hitti.  '  WitMtfs':  ^Aftef  ▼ei4ifat-i|iili'  aiidk&b^<die 

mibnt^i/iik  lii^  eitpiM  fHf  bHbaiL  iiSkSSf^  Jmmi, 

^  ^  Bebi  fl^nst  itdrtiinkitrtttttt'  Wi^ftttUbair^wp^ 
k^^Oimsteii^;- t\Me  tKAbt'ht  « (ij«dfiii«btrsltoii> 
ground  the  action.    Caltk;  fl;-Blil^;tH».a«|i«ww/ 

'ddn,  detoised;  is  jpkiiitiff  iv  a -^^^ro^lUtiiaii^fMl 

'toft'fiirth  mh  itiWe!  ti()6n'9fi  H.'^  tudt^lwl)^ 

ttttestate  irUB  pMsseMed  of  good* '  «ttd  y«htttd«<to 

^^vahie  oif  r^.ooo'll-and  di«d^eiodl«nifiH^ 

1666,  and  the  10th  of  April  teft^r^  •he4iitttii%'>lM« 

"mfdbiHa,  adndnfstr&tiob  "^Tas  coinij[^t6(l'ta4iil  100 

Hie  plaiiitifF.   That  thfe  tilaibtiff  b^i^  c>dnnftiliwm»r 

"did  give  bofld  With  s«iretie»,  aanA  tkM  1torJ«lie 

'^ministration  the  'bdnd  is  s^  iii^feMa>/~))iiid(ihe 

*«a!dia}I  theg<(k)ds  do  bdot^  to' ifce^fMikrilsdlit 

'4s  administrator;  and  tiiat '  he ' the  iMkbiilirtniDr 

iiought  to  have  the  fhlt  and  solie  pdW(»  to^ldufMle 

the  goods,  and  the  remainder  to  hAnadf  ;'-BiUI<he 

saidt;  he  being  noirise' oompenabtft  hf  ttafhrn 

-to  come  to  any  distribution  of  those  goodly  he 

iiras  yet  callM  into  the  court'  Chfisliaai  bf  Ihe 


Mitfft^  4li^  ^QOd^iiioli^^v,  For  pleafiOlQ  ittitdl,  ({tut 

-^i|faig|d4m^  tp\Wl<m  ereiy  child  a.  rt^scwHtU^  Pq#* 
,  Imtl.  and  k^t  tlHSfte  riimaiM  ^€(f  Dir.  HiAgh^d^r 

father's  estate,  3,000  /.  uiiadiniBifttere<fer  iffld>fll|e 
db^gre^dftugbtev  imsd^apc^^  dotb^  caU  upoorher 
dhrodieirifen  ai  ishare  into.  Jtbe.  Eodesiastical  p<;tai^ ; 
bipdrsUiaiAiL lhi»  hg^ d€ql^|t*^  )     «w,rf .       r   ./.,  ,^.. 

'    Debt  iigainst  executors ;  the  execiitars  .piea4 

(jn^)lifl%  ■  th^  are  kept  oq  ,  foot  bj^.  .fjwJtdi.  «CP|6 
r>d^f«alia]tti«aitii,  J^e.did.  pot  ke^  the  jvdgm^Qts 
o&i^tfeDt>l»yfeiwiai;  aadtbe^use  he.  9;^th^^o^tlf9r 
,«i99;l^CA<l%  adjudffud  paug^.,  G4^  x^^sii^ 

i\m  ^e>t4(rt«toc  ^y.  obligatioi^was^iMHuiid:  tfK^^e 
i<pliiiiAi§  jn^  4^  'to  .be  ipaid  upon  demaad^  .wd 
£>idHEtt'ib0  i^^iied  the, testator  ia  his  lifertiiae,!  .wd 
9ifhA(d^f€iid4atP»  8iQce.his.death,(jto.pi^^  lu^ 
ifitiiqro jhi^. not > paid  it*  ^Th^.^di^feodaats  pjb^ 
*}<M^ei]i)f  ^  pbas. ;.  >  |7L  M*  ^  pleads  ia> .  abatcweot,  -  that 
r^^&^^Mndrevh  Corbet  died  intestate  and  that.,|he 
9fbiribop/iS4Wi^  to^  ihHi^  letteiv  qf^mi^i^tra^iaii, 
^Pvjdac^mitW  tbafj^ihovi^MneyeJp^execut^yubut^^d^^ 
oflivMkatqf,  ^indf  demsiDdsr  j^gment  of  the  ^it  ,  To 
^.dii]Ht4»d«PlWF^f  f^l>^<^W^^^^  doth  Jftoi  ftjictjw  the 


5^^  ▲DjaiNI6T&ATOR8. 

lettem  of  adimniitratioii.  The  other  ttro  defend- 
tfilii  •  fiay>  fully  ajdmimBlered  on  the  8  7th  itef  «( 
Maitfek  1664,  and  that  befiore  Ihe  anid  a^tk.of 
March  they  had  no  notice  of  &»  action  bmnglbt 
by  the  plaintifi^  and  that  from  and  after  that  tiloe 
they  had  not  assets.  Upon  this  the  plaintiflffde* 
mtira^  and  aflter  divers  arguments  .jadgiiielit'.ifas 
giyen  for  the  plaintiff.  Calth.  sa?)  \Melbf  ^ 
IL  ffii  Mary  Ovcrian^  and  Wk  H^  ev^  >.  r 
-i  Title  being  made  to  a  term  by  one  asadmuflM 
tratoty  and  no  lukciinktraticm  piodueed^  tbe^lMk 
of  the  Ecdesiaatical  Court  where  it  TTnfi.mwnjiil 
being  produced,  in  which  was  entered  the.  JNct  ^ 
order  of  the  Court  for  granting  of  it,  itwaaaUiaiMA 
good  evidence ;  and  Twisden  said,  tbat  8o*it.,1iFas 
in  the  case  of  the  Earl  of  Manchester*.  1  hmf^if^St 
Garrett  f.  Lister.  „*     ..r     . 

By  Twisden  and  Wyndham,  jtisticefl^  ,it  iras 
held,  that  where  a  man  dieth  intestate,  haiiag 
goods  in  several  peculiars,  that  the  .  granting,  >(tf 
administration  doth  not  belong  to  the .  ovdiotiy 
of  the  diocess,  but  to  the  metropolitan,  of  thovfro- 
vince^  for  they  are  exempt  froih  the  ondinsi^ 
jurisdiction.     1  Lev.  Rep.  78.  .  , 

Debt  for  rent  as  administrator ;  the  defiettdtfrt 
j[)leaded,  that  administration  granted  to  the  plaiW' 
tiff  was  debilo  modo  revoked  and  granted  to  J,  & 
The  plaintiff  replied,  that  he  was  next  of  kin  to 
the  intestate,  and  that  he  had  sued  an  appeal  fiifli 
the  said  sentence  ;  and  after  divers  arguments  in 
several  terms,  it  was  agreed  by  Kelyng  and  Twia- 
detay  Uiat  administration  might  be  mvoiDsd  far  JMt 


AtntimnmnmsMi  ^f 

t1t«  iHMMM  at  iltvt,  br  if  tlM  (adinidiltNiiot  wSMfit 

^MMKi'^bMiMft  ^^eaMM  bf '  ItiMC^  r  but  ir^HrcM   . 

tlt<Mti#  MHb  <a^  he<titeM)  jtidgdMrit  WAS  fit«» 
i(^4U^  ijfAftiitffi^,  b)Miiiu«ie  ^  thi^  bppettl  tk6  s^iii^ 
tlKtfB  WMV^tHm  wiii'  st(6)>end«dv  '1  Lev.  is^ 

It  was  agreed' by *all  thi  ibar  {judges  hi  ^M 

giMWiiediidtoiirfltrMiba  %4«bft4hif  id  the  «tatiil«|r 
ilMi%%«si4iMiy'tiot  revofte  It  wtt&bat  batiste,  hetAtMS 
lltfe^iitee  ii«rii  an  idtereM  in  ihtf^gwds  by-'^w 
duim^t»9^Mk  ^tbe  «rdlDAiy  oiay  tm  take  Gf<m  bim 
tHA<$ttt -esraM ;  l»ut>Ak'  fobd  Vttnse'ilMBcietttedttjl 
AAfi'idl  that  be'«iig^-a0if^^l»<ildHilai8ti«i((* 
WcMne  hinatie,  &<i.  and  Moiteii  mk  Wyn^ikta 
4fi8i  'that  the  grtMiflg  ijt^dldg^  tb«  cttMtff  #Ai^ 
ctMsi^  fo  revoke  it.  And  the^  said,  that  the  judg«t 
^IdgiifCi))  a»e  the  i^rdp^  ^d^4  iof  ^bat  validity 
l^tlimit  ftbal)  be  tiiitOhdli^  tb  their  law  j  «kd  it 

s^^AM'lo'tii^tfl  tb&t  it'ls  aiF'a  gt^reedeas  Id  oifft 

lSW,<>Md  tiiat  as  jadgUfNAit' g{V«D  «ift^  it  ia  ott» 
law  is  erroneoas,  so  it  in  itf  tbeif  law  after*  eiveiVi 
Blf^'l^  it  6o  or  ttot,  ft  in  to  be  adj«idg«Ml  b^'the 
delegtitej'  whd  aite  the  t»n>^^ jMgi^  df  Ibid  nuatMi^ 
«^  if^dHMAmg  In'  thfek*  cdctrtl  tOMhilM^  a  )natfM> 
^Itii^ai^tical  Whi6lf  belongeth  to  their  ««tirts<  aa^ 
iMtito  "thi^  cbttrt,  Wh^ftb  is  AOt  %)^]^zed  tUt  their 
I^MiiEfatfd  niamtei'  of  |)irdceeding-.  -  Aiiid  for  thM 
cftUi^  th^ybek!  the  probibitiofi  iA  gtaatedi  and 
Attt  «'eObt^fetiO)^  dagbt  to  b6^gMiMNkf4N|t  thf 


qpt^  Al»llNISTRM«(H{0r 

Court  being  divided,  it  remained  as  before  til  tee- 
the pvokiUticm.    i  I>r.  i86y-Ojf%  r.BceU. '  ' 

i  Administrator  ife  boms  dutante  minore  'alUtkf 
J.&  obtained  judgmenti  and  in  a  MifefUfin 
against  the  bail  he  pleaded  that  J.  *S.  w«s  lie^of 
fiiU  age ;  upon  which  die  plaintiff  dematred^*  ^IttS 
adjodged  no  plea.  For  this  reeogniaEawte  ill^%»' 
the  plaintiff  himself  by  name ;  althoi^  Uttlt  lie 
had  the  administration  durante  mifi&re' .  Mt 
tantumj  and  the  coming  of  the  inftnt  to  Age'lhift 
n<A  hinder  the  plaintiff  to  sue  the  sdra  faiin 
against  the  bail/  But  by  Hale^  if  he  hadlilisi' 
exjecution  upon  the  principal  jadgnan^  bAb^'^T 
infietnt  came  to  age»  it  had  been  a  d<tabt  t^hMhiv 
it  ought  to  be  sued  by  him,  o^  by  the  InfilliM. 
9  Ler.  37.  Embrin  r.  MtmqMson.  .ir;j/j:t. 

.  Where  administration  granted  to  ths-  ne^'^ 
kin,  when  them  is  residuary  legatee,  isteVWiMfr 
or  not.     a  Lev.  55,  Thanuany.  Butkr:-  -' ^-'^ 

It  was  said  by  Hale,  and  by  none  dealedy^if 
a  man  die  having  goods  in  the  several  pfOi4ttees 
of  York  and  Canterbury,  several  administitttiotf 
ought  to  be  ccmunitted,  and  so  it  is  if  in  Engtaod 
and  Ireland.     2  Lev.  86,  Shaw  v.  Staughtam. 

Administration  was  granted,  and  the  adnwnl- 
tratCHT  possessed  of  a  term  by  virtue  of  i^'  alid 
made  a  lease,  then  came  a  citation  to  repeal  this 
administration;  and  it  was  affirmed,  of  which 
sentence  of  affirmation  there  was  an  appeal  sued, 
and  the  sentence  of  affirmation  was  repealed,  ssd 
the  first  administration  repealed,  and  admioistra- 
tiou  granted  to  another.   By  Hale^t  tatam  Curiam, 


tlua;iiew.AdfiiiiustratM  shall  not /avoid  ^tlie  lea0e> 
made  ;.by^. ihe  .first  ediaiiustotor ;  for.ibit  isriMi: 
m(9|:»4ha&  a  repeal  o£  the  sentence  in  the  citation, 
9^^,M  of  the  nature  of  the  suit  in  the  eitation,  and 
ao^  iaaU  oste  as  if  the  first  administration  had  beeit 
Wffii/ied  in  the  suit  upon  the  citatioov  and  not  tisi 
il^^tbis  appeal. had  been  brought  originatty  iipo»: 
ti^ .^iiat  administration,  hy  wbidbt  it  had  been' 
t^tl^ly  annulled*  a  Lev.  ^,  Semint^  w.  Semenmi\ 
^iS^-^^S)  i^i^PaekrMn's  Caae.  ^  ^t^: 

>5^^  prohibition. the  case  was,  a  man  died  im: 
♦WP^lrtyi  i  itovmg  ^>»  J^*  c^d  C.  brothers  of:^ 
^qbfl^^M^ody  a^  Do  E,  and  JFl  of  die:hal£4il0Oflb;/ 
f^imiHtistnition.ia  oommitted  <to  A*  aad  tha  ordtf* 
iifig^tiffonld  bind,  htm^fto  a  distribution  eqmUyi 
between  all  of  the>hal&blood^  and^the  whdb<6 
hApo^ftiand  it  was  argued  at  bar.  in  schreral  Jerms, 
^9l(li^^4he.prohibiti(ni  it  was  saidj^  tbat  of  aota^ 
of  Parliament  the  Judges  of  the 'common  law^ 
<llg]lD^tfi'|lidgie^and  thehalf^eblood  ismot  regarded 
9ih9&OfnofLilBtWi  AOTfmay:  they  be .  heir  the  one  loi 
thftoJOlim  MS/  mqr  the  testator  rot'  intestate  ba 
lifMrty^J  to  have,  so-^eat  a£B9ctkm  :to  the  halfi* 
blood  as. to  the  wbolenhlood.  .  Therefore  tt  ta  nofc 
rsMiniT {that  the  ordinary.. should  give i him neiq&al 
pMk.pf]  his  estate;,  ami  )tha  statote:law'  bdag> 
sijAtit,;  srliether  the  half-blood  be  of  kin,  but  onl^ 
a^pidiats.  the  division  to  be  between  the  Lin  dD 
equ^,  degree,  it  ought  to  be  determined  by*  th^- 
cjbnUings^iJaWi  which  is  of  kin,  and  which  is  that 
ecinsi  degree ;  and  by  tl^em  were  cited  Fitz*  Det 
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Inaccdbd^  void  and  not  made,goed  hf  *the  ?eniKi^ 
maikmi£  die  eitecutor  aftmracdiu  Isiti  a»  p.  18^9 

oihDebt  fw  cent  by  die  letior  against  the  tid«i- 
jDuiMloiK^  die^leasety  be  pleaded,  diat  bdcnt  dte 
4»nfeduelie  had  assigned  die  term;  upon  whieli 
Jbaif^Iauitiff  demurred,  aud  after  diyers  arguiaeiito 
jb.tiaft  adjudged  for  die  plaintiff;  for  die  piin^ 
lo^iiha  coqtraot  ocotinued  between  die  lessor  aa4 
Ih&'ariminifttrator  of  die  lessee,  as  it  (was  between 
tke  lessor  and  lessee  themselves ;  and  it  is  not 
Mmtmrf  to  Qvertm  and  Sid^l's  Case^  cited  in 
JUSaikir's  Oue^  3  Co.  24.  and  in  Pop.  Rep.  lao, 
£Sb^  £i  5S5 ;  wd.  Windham  said,  th^t  an  ese- 
OttlprjMy  not  wiuiv^a'tjeriaaQ,  but  that  he  shail 
iwokargedfor  the  rant  if  he  have  aiBseta;  for  h^ 
iftofali^ed  to  perform ;  all  ic^Qiitri^ts  of  the  tePMAr 
If .  JHi^hsth:  assets,  he  the  remt  above  the  value  of 
Ihm^haA  or  not,  whiqh  was  mi  dfoied;  a^d 
&el]mg  said,  he  maiF  not  eo  waivo,  bjut  that  h? 
jibaB:  fae^harged  'm  the  detimt^  vpou  which  th^ 
fwill  eome  in  questioa ;  and  if  b^  pwimm 

dbe  possession  he  shall  be  charged  iQ  the  4fih( 
ei  Atinetf  in  respect  of  Jhe  p)eroef)tieiiL  of  the  pirofitVy 
jhakh'he  assets  or  not ;  to  which  T.irisdep3i  agieed^ 
jt  JLev.  137,  Belier  v«  Caeeb(rt4' 

Debt  for  rent  as  administraitQr  of  w  adnuinisr 
trator  of  a  lessee  for  thirtj  years,  who  demised  t^ 
die  defendant  for  twenty  years  r^nderipg  r^; 
and  that  the  first  administrator  had  paid  debtfi  fif 
ihe  first  intestate  to  the  value  of  the  term ;  npop 
which  the  defendant  demurred,  because  the  plain- 


tfhtMopt  held,;  diat  the  iledaratioa  ww  boI  gotd^q 
bat*|friB  iidped  by  the  verdict  by  the  Btat.  dd  Jtori 
fmb^  4taade  at  Qi&rd.    Iievmz  of  4»vii0el  £Mi> 
tbfcdeftudaiit.    i  Ler.  ^50,  FreiHn  and  Usor  Vnf 
BtgHtmLr  ...r. 

i'AMumpsH  iqxm  a  promiae  of  the  testator  im.^ 
ifooe  JL  the  defendant  pleaded  a  recognizance  ia% 
dMBDoery  in  %oooL  and  several  judgments  againstr 
liiaiwlf  rafter  exhibiting  the  bill,  and  pleaded  pay* 
ment  of  them  severally,  and  pleaded  several  obU* 
tiiiisiteieveral  persons,  and  payment  of  them  after 
eaUbitiaD  of  die  bill,  and  diat  he  had  fully  admints-^ 
tdmd^aadlhathe  had  not  at  any  time  after  the  bilL 
attyiigoods^  except  bonaM  vaUntiam  of  the  several 
amused  upon  the  several  judgments  and  obli^an- 
tkamekpraterguambcmai^valeHtiamsL  qtuB  ai^. 
ratm^miUanta  et  ttm  mfffidunt  ad  satisfaciendum 
la.  peosgmzance.  The  plaintiff  r^lied^  pivtestando, 
Alt  dtt  judgments  vrere  had  by  fraud  and  covin; 
pnij/lacite  he  said,  that  (he  defendant  paid  not  the 
nmmfift  upon  the  said  judgment  to  vl.  nor  upon  thfi . 
aaidi^Bdgment  \o  B^si  mdt  cs^teris;  and  in  lik^ 
msner  he  pleaded  nonp-paymept  severally  of  th^s 
aaid  several  sums  upon  the  said  several  obligar 
tiBM^j  omitting  somCi  et  dehoc  pomt  se  super  pa^, 
triam.  And  as  to  the  recognizance  it  was  satisfied 
and  kept  on  foot  by  fraud  and  covin,  upon  which 
iJEm  defendant  demurred ;  and  now  he  excepted  tq 
the  replication,  i.  Because  it  was  double  and| 
mcnifddy  putting  all  matters  in  issue  where  noit-> 
payment  of  one  would  have  made  an  end  of  all 
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but  nan  allocatur,  for  the  plaintiff  hadi  electioa  to 
traverse  one  only,  or  every  one ;  for  he  might  be 
mistaken  in  one,  and  therefore  it  is  good  to  tra^ 
verse  so  many  of  the  matters  as  he  pleaseth ;  and 
so  it  was  done  in  Trtching's  Case^  and  TfimfrV 
CasCf  S  Rep.  and  all  precedents  are  so.  The  plead- 
ing nan  solvit  to  the  one,  nor  the  other,  &c.  then 
el  de  hoc  ponit  se  super  patriam  in  good,  for  they 
are  several  issues  under  the  et  de  hoc  ponit  se^  kfu 
and  not  one  multiferous  issue,  as  was  objected. 
3.  The  omission  of  pleading  to  some  of  the  sums 
paid  upon  the  obligations  hurts  not ;  for  he  may 
plead  to  as  many  of  them  as  he  pleases  and  omit 
the  others.  4.  Although  that  he  mistook  somecf 
the  sums  to  which  he  pleaded  nim  solvit^  it  hurt* 
eth  not ;  for  it  is  no  more  than  if  he  had  said  no- 
thing to  them  ;  and  judgment  was  given  for.  the 
plaintiff.     1  Lev.  281,  Jeffries  v.  Dee^  adm. 

Assumpsit,  and  called  herself  administratrix^ of 
J.  S.  and  declared,  that  the  defendant  was  in* 
debted  to  her  300  /•  but  did  not  say  indebted  to 
her  as  administratrix ;  but  then  declared  of  an- 
other debt  due  to  her  as  administrator :  and  dial 
upon  an  account  between  them,  the  defendant  was 
found  indebted  to  her  other  30/*  and  promised  to 
pay  the  same ;  and  upon  ?ion  assumpsii^  a  geoeial 
verdict,  and  entire  damages,  upon  which  it  was 
moved  in  arrest  of  judgment,  that  the  first  promisa 
is,  and  ought  to  be  intended  of  a  debt  doe  to  the 
plaintiff  in  propriojure,  although  that  she  named 
herself  administratrix,  et  injine  narrationis^  pro- 
duced the  letters  of  administration,  yet  it  was  ooly 
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tb  warrant  the  second  account  which  is  in  Jure 
intestati.  To  which  it  was  answered,  admitting 
the  first  promise  to  be  in  jure  proprio,  yet  the  last 
bdng  upon  ati  account  with  herself,  and  the  prc- 
tnisd  was  to  herself  in  her  own  time,  they  m«f 
^dl  be  joined  in  one  declaration ;  and  one  general 
venlict  ind  entire  damages  also  might  well  be  in- 
tekided  after  verdict,  that  the  first  debt  was  due  t6 
as  administratrix,  although  that  it  was  not  84 

^ressly  said  ;  and  judgment  given  for  the  plain*" 
tiff*  Twisden  iotis  viribus  e  contra,  a  Lev.  tio> 
Curtis  V.  Davies. 

'  Debt  for  arrears  of  rent  as  executor,  and  alsd 
U  administrator,  durante  minore  atate  of  his  co- 
ekcictitor ;  and  declared,  that  the  testator  madc^ 
tbb  plciintiff  and  the  other  co-executors,  and  that 
JC'-D.  keised  of  a  rent  of  ^o  /.  per  annum  devised 
it  to  tWee  persons  in  iequal  parts  in  common,  and 
ihat  all  the  three  devisees  levied  a  fine  thereof  as 
f6  one  moiety  to  the  wife  of  the  testator  in  fee; 
find  as  to  i&e  other  moiety  to  the  use  of  a  stranger 
itt  fee,  aiid  that  the  stranger  granted  his  moiety 
16 '"die  wife  of  the  testator  in  fee,  by  whom  th« 
ftttator  had  issue,  and  the  wife  died ;  whereuponU 
the  testator  was  seised  in  the  whole  by  the  curte^ 
tif  fSngland ;  and  that  the  rent  became  due  to  the 
t<6stator,  who  made  him  and  the  other  his  co-exe*^ 
iutbrs,  and  that  he  alone  proved  the  will,  and  had 
aifministration  granted  to  him  during  the  minority 
rf*  the  co-executor,  who  is  yet  within  age.  Upoff 
Wbich  declaration  the  plaintiff  demurred ;  and 
ibw  {6t  the  defendant  two  things  were  insisted 
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on.  1 .  That  this  rent  being  a  charge  is  against 
common  right,  and  cannot  be  so  dividedy  vni 
thereby  to  make  the  terre-tenant  subject  to  seteral 
distresses  without  his  assent ;  and  here  is  no  'at- 
tornment, Co.  Lit  148,  a.  otherwise  it  is  of  rent- 
service  of  things  which  are  of  common  right 
Hob.  25.  Grantee  of  a  rent  granted  partbjJSney 
the  tenant  is  not  obliged  to  attorn  :  therefore  here 
the  devise  and  the  fine  to  the  uses  divided  is  ncA 
good.  Agreed,  that  to  the  devise,  or  to  the  fine 
to  uses  attornment  is  not  necessary ;  but  a  devue 
or  fine  to  uses  of  things  not  dividable  may  iiot 
divide  them,  but  the  devise  and  the  fine  to  tises 
is  for  that  reason  void.  2.  Both  executors  ouglit 
to  join  in  the  action,  although  that  one  alone 
proved  the  testament^  and  executor  and  adminis- 
trator to  the  same  person  are  inconsistent  i  fdf^ 
where  there  is  an  executor  the  ordinary  hiA  no 
power  to  grant  administration.  9  Co.  Hemloe's 
Case,  and  Yelverton,  130,  Smith  v.  Smithy  and 
CunninghanCs  Case  adjudged  lastly.  To  which  it 
was  answered  by  the  counsel  of  the  plainti^  and 
resolved  by  the  Court :  1 .  That  by  these  convey- 
ances of  devise  and  fine  to  uses,  the  rent  may  be 
divided  without  the  assent  or  attornment  of  tiie 
party,  because  his  assent  or  attornment  is  not  re- 
quisite for  the  perfection  of  these  conveyances. 
2.  Where  one  of  the  executors  is  an  infimt,  and 
may  not  prove  the  will,  administration  durank  ma 
minori  atate  may  be  granted  to  the  otheri  who 
alone  shall  bring  the  action ;  and  it  is  not  incon- 
sistent that  he  shall  have  the  administration  in 


ADMINISTRATORS.  $1 7 

;j5iich  case ;  for  that  it  is  not  granted  as  upon  one 
^ying  intestate,  for  the  will  is  proved,  but  only 
to  enable  him  to  sue  alone;  because  that  the 
other  is  not  capable  of  proving  the  testament,  and 
so  not  to  join  with  him,  and  he  may  not  sue  alone. 
?  .Lev.  239,  240,  Colborne  v.  Wright. 

Assumpsit  against  defendant  as  administratrix 
to  her  husband,  for  20 /•  10^.;  the  defendant 
pleaded  that  the  intestate  was  bound  in  a  statute 
of-  2,000  /.  to  Cardelj  pro  vero  et  Justo  debilo 
fnimme  soluto.  The  plaintiff  replied,  that  Cordel 
i^ued  an  extent  and  liberate  upon  the  statute,  and 
pad  lands  delivered  and  accepted  by  him,  and  the 
nti^im  of  the  writ  praut  patet  per  recordum.  The 
d^f  ndant  rejoined,  that  the  sheriff  who  returned 
tlie  writ  was  removed  from  his  office,  by  which 
the  return  was  void.  The  plaintiff  demurred  ge- 
^nJly^  and  had  judgment ;  for  per  Cur.  Cordel^ 
lij;  accepting  the  lands  upon  the  liberate^  was 
^Qpcluded  to  have  other  execution  against  the 
golds'  of  the  dead,  and  so  the  administratrix  is 
l^)t  chsMTgeable  upon  the  statute.  Fitz.  Execution, 
84 ;  a  Cro.  694 ;  and  1 5  H.  7,  15, 16,  Delenham's 
(^4UC.  And  this  very  point  was  resolved  lately 
ipt  ihe  court  of  Common  Pleas,  between  Johnson 
anii-  Y<oungf  for  the  presumption,  that  by  the 
apfseptance  of  the  lands  the  statute  is  satisfied; 
fmd  as  to  the  plea,  that  the  sheriff  was  removed 
before  the  return,  it  is  contrary  to  the  record,  and 
p^t  receivable ;  for  which  the  plaintiff  had  judg- 
ixv^t.  3  Lev.  269,  Barker  v.  2)ye,  adm* ;  Pas. 
^W.&M.inC,B. 

LL3 


tbia  the  life  of  the  intestate  in  the  detinet(a\ 

id  for  64/.  in  his  6wn  time  in  the  debet  et  dttinet.  see  1  wiison, 

i€  defendant  demurred  ;  and  adjudged  the  action  ^^^'  ^^^ 

d 'Dot  lie  to  charge  him  in  the  detinei  for  part^ 

^  the  debet  et  detinet  for  the  other  part^  which 

quires  several  judgments ;  scU.  de  bonis  propriis 

tthe  arrears  in  his  own  time,  and  de  bonis  tales* 

BJ  for  the  arrears  due  before  his  death,  and  the 

raring  of  the  said  sums  in  the  declaration  is  not 

flBcienty  but  he  ought  to  have  several  actions* 

LeiF«  74,  Salter  v.  Cobbold,  adm.  Mich.  34  Can  2, 

G-  B. 

Scire  facias  against  the  defendant  as  adminis* 

iSor  of  Mary  Sachweli,  against  whom  die  plaiU'^ 

f  had  obtained  a  judgment  for  1,700/.  and  5/. 

mages,  as  administratrix  to  Hewy  Sackwell  her 

sband,  de  bonis  predict.  Hen.  Sachwell  si  tant^ 

u  et  si  non  tant.  S^c.  dampna  de  bonis  suis  pro- 

Usj  and  suggested  that  Mary  had  goods  suffi- 

^t  of  Henry,  but  that  she  had  wasted  them. 

i«idefendant  pleaded,  that  Mary  had  fully  admi«« 

ttfered  the  goods  of  Henry^  and  traversed  the 

Htstavity  and  quoad  the  5/.  for  the  damages 

ilBtd€d  payment  to  the  plaintiff  by  Mary  Sach« 

IL    The  plaintiff  quoad  the  first  plea  maintained 

^*^  waste,  and  thereupon  issue,  und  quoad  the  5  /. 

saded  non  solvit ^  upon  which  also  another  issue. 


»)  1  Sid.  !266.  342  ;  1  Lev.  128.  130.  224.  250;  2  Lev. 
ho  Jo.  169-,  Cro.  El.  711.  840;  Cro.  Jnc.  238.  549; 
I.  Car.  2^5  ;  Vide  Lev.  Ent.  fo.  52. 
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^^=^6<fa«kl»iiMide '  kefself  %iible  to  it>  ^  {^t  tkik  might 
:  ^iitye  plMded  the  obltgatioa  of  iio6ol  in  bftr  of 
o:t9ijmU.'iiking  dae  vpoa  contract  «o  %be 'plc^stifi; 
niwiilcfafttOt katiieig  dicm^^  she  iihaU  b^  cltitrg^d  'to 
dif^  itrikotwidis<kndibg»  die  other  judgnMnt  for  :]ier 
"2  o^i^ftf  jdehk.  Aft  if  an  administratbr  hath  assets 
-'^tiytb^'^tf^i^  of  100  (.only,  «id  confess  two  jtidg- 
^'lacMi  Wtwo  several  pefrsons  for  lOo  /.  a-tnecev«he 
t'^^adl  be  oMiged  to  pay  both,  as  if  she  had  giten 
s '  ^o^effi  fwo  Several  obligations  to  |>ay  diem*  By 
-^1  i^lBb^teftoti;  Witicftum  aiid  Chariton,  it  not  being 
'^  ^Qofd'llibt  flit  tfae  time  of  the  judgment  confessed 
oHfot^i^  pli^hitiff,  she  iMud  notice  of  the  obligations 
^>l^d)Mtti  Which  she  pttM  ^3 1,  she  shall  not  be  charged 
^^  ^t^^Al^  Said  63  /.  neither  shall  it  be  a  devastavit  in 
^^ih€l^  (br  ttkey  heldi  that  an  '^ectttdr  wkoi  pAid 
^^^Silit^^pdh  covitracts,  where  there  are  debts  by 
i'^ip^iblHi^'nct  paid,  whereof  they  had  no  notice,  it 
''4hkll  ^bt  he  a  devastavit  by  payment  of  the  debts 
««^«i^tfh  contracts,  they  taot  having  notice  of  the  spe- 
'  laities;  bnf  Levinz  totis  viribus  contra^  in  diis 
'  '^ii^:  he  Agreed,  that  if  executors  pay  a  debt  of 
y^tcpiei 'mixxte  after  writ  brought  for  another  debt 
-  '  tiB^he  sa^e  nature,  they  shall  be  eitcused  if  they 
bfliave  not  notice  of  the  writ;  but  they  may  not 
r^f^j^^ja  debt  of  inferior  nature  after  writ  brought 
'^^fer  a' debt  of  superior  nature,  have  they  notice  of 
-"the 'Writ  or  not  Nor  was  it  at  any  time  seen 
^'before)  that  want  of  notice  of  the  specialty  shall 
« 'excuse  payment  of  a  debt  upon  contract  But 
V  iby  the  other  three  judgment  was  given  ut  wpra. 
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B«it  Charlton  told  Levinz  afterwards  that  he  le* 

canted  his  said  opinion  in  this  point.    3  Lev.  1 15, 

Brition  v.  Bathurst. 

The  act  of  the       In  ejectment  tried  at  the  bar^  where  the  plain- 

pnMf  of  admi.  tiff  made  title  as  administratrix,  and  proved  bar 

nistration.        administration  by  the  act  of  Court,  by  the  gram- 

ing  of  it  to  her ;  and  it  was  jadmitt^  sufficient 
per  taut  le  Courts  without  showing  the  grant  df  it 
under  the  seal  of  the  Court  1  Lev.  ioi»  'Petfie- 
lie'sCase. 

Upon  an  exception  taken  to  a  declaratioDy  that 
it  was  not  good,  because  he  declared  as  adminis* 
trator  upon  letters  granted  per  arcMdiawnumj  and 
did  not  say,  loci  Ulius  ordinar.  nor  cui  de  Jute  H 
belonged  to  grant  it.  The  Court  held  it  good  in 
case  of  the  archdeacon,  as  well  as  in ^  the  cate  of 
the  bishop,  for  the  archdeacon  est  oculiu  episcopi  i 
and  by  Twisden  the  declaration  is  good  without 
saying,  loci  illius  ordinar.  because  he  produced  bis 
letters  of  administration.  Otherwise  in  bar.  1 
Lev.  193.    Dring  v.  Respasse. 

Debt  upon  an  obligation  against  an  administra- 
tor,  who  pleaded  plene  administravit ;  upon  which 
the  plaintiff  prayed  judgment,  according  to  5&ip- 
leys  Case,  8  Co.  and  after  brought  a  scire  facias 
upon  assets  which  happened  afterwards,  and  bad 
judgment  in  C.  B.  upon  which  error  was  brought 
in  B.  R.  and  assigned  in  the  first  judgment  that  it 
ought  not  to  have  been  given  upon  the  plea  of 
pkne  administravit,  and  for  this  Dorchester  and 
Web's  Case,  1  Cro.  Button,  128,  and  Rast  Entr. 
333*  3^9^  were  cited ;  but  e  contra  were  cited 
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Shipley's  CasCy  and  Trin.  1 3  Jac«  Rot  1 1 04,  and^ 
Mich.  13  Jac.  Rot,  206,  both  in  this  court  Ke^ 
lyng,  Rainsford  and  Moreton  held,  thi^  the  judgw 
ment  ought  to  be  affirmed  according  to  Shiplejfs 
Gwci  ^Twisden  dub.  and  took  exception,  because 
the^  idefeodant  was  in  misericordia^  where  the  plains- 
tiff  .was  not  delayed,  for  the  plea  13  a  confession 
of  the  action,  deteri:  It  is  not  a  direct  confess 
Bioa^.but  as  an  admittance  of  the  debt,  and  it  is 
after  imparlance ;  and  they  affirmed  the  judgment 
I:  Lev.  a86,  Noell  v.  Nelson. 

Scire  facias  teste  1 2  Feb.  the  last  day  of  Hil* 
t^nn,  by  the  plaintiff  as  administrator  against  the 
defendant  as  terre-tenant,  who  imparled  gene- 
rally, and  afterwards  demanded  Oyer  of  the  letters 
of  administration,  which  did  bear  teste  26th  of 
March  after,  between  Hill,  and  Easter  term  in  the 
time  of  vacation;  upon  which  the  defendant 
pleaded  it  in  abatement  The  plaintiff  thereupon 
demurred,  because  he  might  not  plead  it  in  abate- 
ment after  a  general  imparlance.  But  per  Cur :  It 
appearing  now  upon  the  record,  that  the  plaintiff 
had  brought  his  action  before  the  cause  of  action, 
the  Court  ejp  officio  ought  to  abate  the  writ ;  and  so 
they  did,  although  that  he  could  not  have  scire 
facias  tested  after  the  12th  of  Feb.  till  termPasch. 
in  this  court;  and  although  in  rei  veintate  he 
might  sue  after  the  administration  granted  in  time 
of  vacation.  Otherwise  it  is  whete  the  suit  is  by 
original  out  of  the  chancery,  where  the  court  is 
always  open.  Tamen  qtucre  of  this  judgment;  for 
it  appeareth  not  truly  upon  the  record  when  the 
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administration  bore  teste,  that  coming  in  after  ge- 
neral imparlance.  Qtuere  tamen,  for  the  0^ 
might  be  after  imparlance.  2  Lev.  197,  Harker 
y.  Moreland. 

And  noWy.haTing.  supplied  what  I  have  thought 
necessary  to  make  a  work  of  this  nature  complete, 
and  in  all  its  parts  conformable  to  the  present  time, 
and  laws  now  in  force ;  future  times  may  produce 
occasions  for  future  additions :  but,  as  perfect  to 
this  time,  I  may  at  present  put  thereto 
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489- 
Where  bona  notabilia  in  several  peculiars,  506. 

Of  appeals,  before  whom  sued^  479. 

For  just  cause,  what,  507. 

ADMINISTRATORS : 

How  constituted,  307. 

Powecsof,  limited,  322. 

Cannot  devise  intestate's  goods,  36.  41 . 

Interest  of,  when  several,  474. 

Compellable  to  account  before  the  ordinary,  475. 

Not  to  dispose  of  surplus,  ibid. 

How  liable  to  account,  482. 

How  far  the  representatives  of  administrator,  ibid. 

When  entitled  to  an  account,  471. 

When  chargeable  for  waste,  ibid.  503. 

Upon  obligations,  489. 
Omission  to  plead  those  outstanding,  523. 
Set.  fa,  by  and  against,  46^*  522. 
Trover  by,  &c,  477. 


INDEX.  597 

ADMINISTRATORS— conifnuerf.  •    ./''^*. 

Covenant,  when,  468. 

Debt,  476. 

Debt  and  detinet,  512. 

Judgments  against,  491. 

When  not  entitled  to  execution  upon  recovery  by  exe-» . 
cutor,  467.  '/ 

Release  by,  before  falling  of  the  administratioD^  468* 

Pleas  by,  497. 

Acceptance  of  lands  under  extent  pleaded,  516. 

Must  show  by  whom  administration  committed,  $fH* 

When  aided  by  verdict,.  504.  i  . 

Variance  in  stating  letters  of,  467.  , ,  *^ 

When  trusts  shall  enure  to  adminisUatori  482, 

Of  parties  dying  intestate  beyond  sea,  489. 
AGE  of  Males,  competent^  385. 

Of  females,  384. 

ALIEN : 

May  make  a  will  or  be  an  executor,  35. 

Wife  of,  when  executrix,  323.  ... 

ANNUITY,  arrears  of,  161. 

APPEALS  against  administrators,  effect  of,  before  whom 

sued,  479. 

APPORTIONMENT  of  dividends,  mortgage  interest,  &a 

147. 

APPRENTICE  belongs  to  executor,  when,  1^6.         * 

APPURTENANCES,  what  shall  pass  under  devise  of,  450. 

ASSENT  of  EXECUTOR  to  legacy,  67. 
Given  before  probate,  82. 

When  it  may  be  given  safely,  403.  41ft.  ^ 

What  sufficient  evidence  of,  6g. 
What  shall  amount  to,  405.  414. 
When  given  cannot  be  retracted,  70. 
Given  to  one  cannot  enure  to  another,  428. 
Where  improperly  refused,  ibid. 
Effect  of  assent  as  to.  part,  407. 
When  amounting  to  a  devastavit,  -303. 


BARON  and  FEME— continued.  •     '     -        ''■> 

Liability  of  husband,  when  possessed  juft  nst4  43^ 
Goods  liable  in  his  hands,  wheif,  1 94.  ^ 

Wife  executrix,  husband  a  minori  391*  -  .  •'. 

Husband's  rights  to  emblements,  368. 
Effect  of  his  reducing  chores  in  action  into  possessioli; 

367.      369.  y 

Power  of  wife  to  appoint,  36a. 

to  make  a  will,  365. 
Bequest  of  apparel  to,  what  shall  pass^  45s. 
Husband  entiUed  to  administratiou  of  wife's  peraooal' 
estate,  482. 

BISHOP : 

Capacity  of,  37. 
Probate  of  will  of,  105. 
Administration  of,  473. 
Title  to  wards,  to  presentations,  173. 
Jurisdiction  as  to  wills  and  testaments,  467^    And  m9 
Ordinary, 

BLIND  PERSON,  wiU  of,  15. 

BONA  NOTABILIA: 

What,  98.  105. 

Bonds  and  specialties,  where,  108. 
Wages  in  the  King's  docks,  &c.  133. 
How  affecting  probates,  110. 

administrations,  469. 
Where  in  several  peculiars  belongs  to  metropolitan,  506. 

BONDS,     see  Obligation. 

For  assurances  of  land,  30. 
Where  bona  notabiUa^  lo8« 


C. 
CANCELLATION,  what,  51. 
CAVEAT,  JB&ct  of  suspending  probate,  iiu 

M    M 


KiH 


528  INDEX. 

ASSENT— c(mftitirf<f. 

By  one  of  Beveral  executors^  413. 
By  infant  executor,  398.  395.  404.  ^\^.  |^  ^J 
Relation  of  assent,  408.  444.  '^i^%'  ^ 

When  it  may  be  conditional,  4S9. 

ASSETS : 

What  are,  117.  133- 
Tliingi  in  action,  159.  j 

Equitable  rights,  171. 
Debts  on  judgments,  &c^<' 
Profits  of  trade,  igo.   j 
Chattels,  which  are  n^^ 
Real,  when,  li6.  1  f 
Things  by  condid'    I 

ASSUMPSIT:  * 

Whenesecnt 

Upon  pranp 

UponUa 
ATTAINT^  ''^^  entitled  to,  215. 

A^rtEKT  .without  specialty,  liability  for,  S43. 

^  ^i^DS  not  within  the  enabling  statutes,  13. 

.»N,  to  whom  belonging,  44, 
.    .  '^RPORATION,  capacity  to  take  as  executors^  39. 

'      COSTS: 

Liability  of  executor  for,  332. 
When  entitled  to,  993. 

COVENANT: 

Title  to  things  accruing  by,  188. 

Executor,  when  chargeable  in  respect  of,  349, 

Actions  on,  by  executor,  162.  211. 

COVINOUS  Payments,  or  recovery,  345. 

CREDITOR : 

When  made  executor,  7G. 

Power  of  retainmg  only  in  equal  degree,  76. 


^EBTS,  preference  as  to,  36 1.  397. 
^by,  13.  403. 
"Freeholcb,  how  and  when  devisabley  13. 


••  .   ' 


D. 


on,  capacity  of,  34. 


against  executory  345. 


^ii  lies  by  executor,  159. 
^iiients,  statutes,  &c.  when  assetSi  180. 
«  condition,  181  • 
Order  of  payment  of  by  executors,  257.  261.  265.  464, 

And  see  Executor. 
Legacies  for  payment  of,  457. 

EBT  and  DETINET  for  rent  in  executors  timci  292. 

ELEGATES,  appeal  to,  490. 

E  RATIONABILI  PARTE,  writ  of,  to  what  it  extends, 
207.  210.  249. 

ETINET,  writ  of,  against  executor,  when,  195.  386.  356. 
207.  214. 

EVASTAVIT; 

What  shall  be,  300. 

Who  shall  take  advantage  of,  309, 

How  far  a  party  wasting  is  liable,  310. 

Proof  in  respect  of,  when  executor  becomes  bankrupt. 

Suggestion  of  how,  effect  of,  175. 

Must  be  found,  suggestion  alone  not  sufficient,  31 3« 

Sd./a.  thereon,  314. 


$aO  IN  DM. 

CHATTELS: 

(^otagsets,  17s. 
Real,  when,  116.  134. 

CHESTER,  priTileget  tf,  90$. 

COADJUTOR,  wh^  ai. 

CODICIL,  58. 

When  a  republicatioh,  59, 

COLLATIO  BONORUM,  what,  158. 

k 

CONDITION,  things  which  come  by,  wheh,  181.  si 7. 

CONDITIONAL  Appointment  or  Gift,  23. 
Appointment  of  executor,  33.  88. 
Assent  to  legacy  by,  429. 
Interests,  title  to,  215. 

CONJOINT  WilU  la. 

CONTINGENT  Will,  i51d; 

Interests,  executor  when  entitled  to,  21^ 

CONTRACTS  without  specialty,  liability  for,  243- 
COPYHOLDS  not  within  the  enabling  statutes,  13. 
CORN,  to  whom  belonging,  44. 
CORPORATION,  capacity  to  take  as  executon»  39. 

COSTS: 

Liability  of  executor  ifbr,  222. 
When  entitled  to,  223. 

COVENANT : 

Title  to  things  accruing  by,  188. 

Executor,  when  chargeable  in  respect  of,  ^49. 

Actions  on,  by  executor,  162.  211. 

COVINOUS  Pajrments,  or  recovery,  345. 

CREDITOR : 

When  made  executor,  76. 

Power  of  rteUdnmg  enljr  in  equHl  degredi  76. 


CROWN  DEBTS,  preference  as  to,  261.  297.       ^     '  ''"^ 
CUSTOM,  devise  by,  13.  403.  , 

CUSTOMARY  Freeholds,  how  and  whea  devisable*  iS*     , 

D. 

DEAF  and  DUMB  Person,  capacity  of,  34. 

DECREE  in  Chancery,  272. 

DEBTOR: 

Discharge  of  by  will,  71.  ' 

When  made  executor,  73.  , 

Wife  of,  where  executrix^  379. 

DEBT,  action  of,  when  it  lies  not  against  executory  245. 

DEBTS : 

For  what,  action  lies  by  executor,  159. 

On  judgments,  statutes,  &c.  when  assets,  180.         .  .ri 

On  condition,  181  • 

Order  of  payment  of  by  executors,  257.  261.  265.  464, 

And  see  Executovm 
Legacies  for  payment  of,  457. 

DEBT  and  DETINET  for  rent  in  executors  time,  292. 

DELEGATES,  appeal  to,  490. 

DE  RATIONABILI  PARTE,  writ  of,  to  what  it  extends, 
207.  210.  249. 

DETINET,  writ  of,  against  execirtor,  when,  1195.  286.  356. 
207.  214. 

DEVASTAVIT; 

What  shall  be,  300. 

Who  shall  take  advantage  of,  309, 

How  far  a  party  wasting  is  liable,  310. 

Proof  in  respect  of,  when  executor  becomes  bankrupt. 

Suggestion  of  how,  effect  of,  175. 

Must  be  found,  suggestion  alone  not  sufficient,  31 2« 

Set, /a.  thereon,'  314. 
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DEVISE : 

What,  400.  407. 

Different  estates  created  by,  402.  405. 

Lord  Coke's  rules  as  to  devises  of  lands,  7. 

Hequisites  under  the  Statute  of  Frauds,  ibid. 

Joint,  where,  43. 

Where  several,  407. 

Executory,  424. 

When  void,  405. 

DEVISEE,  to  what  chattels  entitled,  146. 

DISCLAIMER  by  legatee,  436. 

DISTRESS  for  rent  upon  executors,  291. 

DISTRIBUTION  : 

Of  surplusage,  by  statute,  484. 
Of  estates  pur  autre  vie,  486. 
Suits  fur,  197. 

DONATIO  CAUSA  MORTIS,  401. 

DOWER  : 

Tenant  in,  devise  of,  44. 
Executor  of,  to  what  entitled,  145. 

E. 

ELECTION : 

By  executor  to  administer,  90. 
When  he  may  retract,  91. 
As  to  his  own  debts,  198,  199. 
I'hings  accruing  by,  title  to,  219. 

EMBEZZLEMENT  of  testator's  goods,  231. 

EMBLEMENTS,  title  to,  145. 

ERROR,  costs  of  bringing,  507. 

ESTATES  in  Fee  or  in  Tail : 
Created  by  what  words,  402. 
Pur  autre  iiV,  486. 

ESTOVERS,  when  executors  entitled  to,  fitfl.' 


EXCOMMUNICATED  PERSONS:  '  r. 

Capacity  of,  38. 

To  sue  as  executor,  S36. 

EXECUTIONS : 

Against  executors,  196. 

Effect  as  to  altering  the  property,  200. 
Not  against  testator's  goods  for  debt  of  executor,  193. 

EXECUTOR : 

How  constituted,  2.  so.  491. 

Term  correlative  with  testator^  4. 

Effect  of  naming,  10. 

Office  of,  9.  19. 

When  he  dies  before  probate,  487. 

Three  kinds  o?—latvful^  testamentary ,  dative,  ig^^ 

According  to  the  tenor,  21, 

By  implication,  ibid. 

Where  specially  qualified,  22. 

Limited  for  a  time,  ibid. 

Created  conditionally,  23.  2S. 

Dividedly,  29. 

Substituted  where,  26. 

Election  to  administer,  retracting,  90,  91* 

Who  may  make,  who  not,  32. 

Acts  by,  before  probate,  81. 

Cannot  sue,  but  may  be  sued,  before  proving,  ibid. 

Election  of,  198. 

Power  to  retain  for  hia  own  debts,  T^G. 

For  debts  paid  with  his  own  money,  185.  201. 

To  prefer  among  debts,  269.  274*  277.  4G4. 

To  delegate  his  powers,  192, 
Redeeming  pledges  of  his  testator,  187.  192, 
Voluntary  payments  by,  280. 
Release  by,  225. 

Cannot  bequeath  his  testator's  goods,  41.  193. 
Of  assets  belonging  to.     see  Assets,  125. 
Title  of  and  interest  in  his  testator's  goods,  192.  199^ 

Monies,   198. 

Chattels  real,  149.  .:.j 
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EXECUTOR— Tide  of,  *c.-rfa«^*ww'?  .  '.i 

Fixtures,  150. 

Writings,  154.    . 

Debts  and  things  in  action,  159. 

To  conditional  interests,  215.  181. 

Contingent  Interests,  ibid. 

By  remainder  or  increase,  189. 

In  rights  by  eleclioB,  914. 

Arrears  of  annuities,  161. 

Title  to  estovers,  222. 

For  damages  on  breach  of  covenants,  24.  162.  188. 

Trespasses,  163. 

In  guare  tmpedit. 

Replevin,  164. 

For  tithes,  ibid. 

Interest  of,  in  personal  actions,  169. 

Equitable  rights,  1 71 . 

Under  awards,  219. 

V^here  a  surviving  executor,  294.  205.  815. 

Where  entitled  to  action  of  accjount,  241. 

To  proclamation  against  parties  embesxUng,  231. 

Liabilities  and  duties  of. 

About  testator's  funeral,  258. 

Proving  the  will,  261. 

Enrolment  of,  ibid. 

Inpayment  of  debts,  257.  261.  264. 

Crown  debts,  261.  297. 

By  specialty  or  record,  235. 

Bonds,  mortgage  debts,  277.  279. 

Contracts  without  specialty,  243. 

Rent,  ibid. 

Personal  contracts,  245. 

On  promises  by  testator,  297. 

Without  either  contract  or  specialty,  248. 

On  covenants  charging  him,  249. 

Express,  250. 

Implied,  252. 

For  wrongs  done  by  testator,  053. 

When  liable  in  debt  and  dHin^^ys^  176.  499. 


EXECUTOR— LiabiKdcs,  &c.— awi««^.      '  "   '  ' '  ^ '^ 

When  in  the  detinet  onty,  195.  s86.  356. 
Not  in  debt  on  simple  contrliety  318. 
When  in  assmnpsit,  946. 

In  account,  241. 
Cannot  be  charged  jointly  with  third  personsr 

347. 
When  he  may  be  sued  alone,  334. 
Is  compellable  to  certify  fines,  320,  333. 
Relieved  against  judgments  of  which  no  notice, 

336. 

By  auditd  querdd,  3S3. 

How  far  for  goods  lost  or  gotten  or  embezzled 

from  him,  234. 
For  fraudulent  assenting  thereto,  333. 
In  case  of  misapplieation  by  hb  ed'^zecutor, 

315. 
For  waste,  310.  , 

When  he  becomes  bankrupt,  193. 

On  his  own  protnfses,  306.  354.  357. 
Duty  of,  as  to  inventory,  118. 

When  exhibited,  how  impeached,  ibid. 

Where  carrying  on  trade,  197. 
In  suits  by,  334. 

Where  he  may  sue  alone,  ibid. 

When  t^  interest  entire  and  jofat,  all  must 
join,  205. 
In  suits  against, 

What  a  possession  to  6h«rge  him, 
Of  chattels  real,  2*27. 

Persona],  229. 
What  a  constructive  possession,  s^Ow 

Effect  of  demand  by  a  creditor,  384. 

Are  entitled  to  one  essoign  only,  bo6» 

Appearance  by  one,  3i3. 

Summons  and  severance,  ibid. 

Pleadings  by,  s8o.  sd^*  350« 

Where  false,  380. 

Release  pleaded  by,  313. 
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EXECUTOR— Liabilities,  Ac^contitmed. 
J  .Goata  when  he  brings  error,  517. 

Wh»t  judgments  against,  1107- 
Where  de  bouU  prxtpruif  354. 
Executions  against,  196. 
Where  entitled  to  eosts,.  S'^9*  ,  < 
When  liable  for,  223. 
In  cases  of  feme  coverts,  362. 

And  see  Baron  and  Feme. 
In  cases  of  infants,    see  Infant* 
Of  his  assent  to  vest  legacies,  67. 
When  he  may  safely  do  so,  403. 
What  sufficient  evidence  of,  6\). 
Not  to  be  retracted,  ibid. 
Where  improperly  refused,  70. 
May  be  given  before  probata  8&. 
When  it  shall  be  a  devastavit^  302. 
Where  given  by  an  infant  executor,  392.  395* 
When  he  is  liable  to  give  security  for  legacies,  307. 
Rights  of  executor  against  the  heir,  202. 

And  see  Heir,  ,.  .- 

EXECUTOR  of  an  EXECUTOR,  109,  460. 

Stands  in  same  plight  as  an  immediate  executor,  462. 
Liability  of,  354. 

When  for  waste  by  his  testator,  307. 
May  be  named  as  direct  representative,  and  no.  new 

probate  necessary,  462. 
Of  an  administrator,  256. 

EXECUTOR  de  son  TORT,  109.  320. 

What  intermeddling  constitutes  such,  321. 
What  not,  325, 

How  and  to  whom  he  is  liable,  328.  331 .  332* 
How  sued,  321. 
What  acts  of,  shail  stand,  334. 

What  he  may  plead  against  the  rightful  representative, 
324-  330. 


EXECUTOR  de  soo  TOKT --continued.  i 

Effect  of  subsequent  adminutration  granted  to,  330.  334. 
How  far  affected  by  43  El.  c.  8.— 335. 

None  so,  by  taking  after  administration  granted,    * 

EXECUTORY  DEVISES,  424. 

F. 

FEME  COVERT  Executrix,  362. 
And  see  Baron  and  Feme* 

FINES,  executor  compellable  to  certify,  220. 

FIXTURES,  150. 

FORGED  WILL,  proof  of,  104. 

FRAUDS,  Sutute  of: 

Requisites  of  in  devises  of  land,  7. 
In  nuncupative  will,  17. 

FUNERAL  EXPENSES: 
Allowed  for,  258. 
Executor's  duty  as  to»  ibid. 

G. 
GARDENS,  products  of,  152. 

H. 

HEIR : 

What  goes  to,  125.  149. 

Writings  when,  154. 

What  actions  he  shall  have,  160. 

Questions  between  him  and  executor,  202. 

When  entitled  to  be  reimbursed  his  ancestor's  debt  paid 

by  him,  240. 
Executor  of,  liability  of>  24^ 
Of  debtor,  liability  of  executor  of,  256. 


5J9  IIH»M. 

r. 

INqAFACIirXp  grounds  of>  93. 

INCONSISTENT  WILL,  eflfect  of,  5. 

INFANTS : 

When  enabled  to  make  a  will,  13.  33.  384.  388. 
Will  of,  when  re-executed,  valid,  33. 
When  of  the  age  of  discretion,  385,  386. 
Females  when,  384. 

Wlien  entitled  to  dower,  ibid* 
When  made  executor,  384.  390. 
Incapable  of  suing  as  such,  399. 
Releases  by,  394,  395. 
Assent  to  legacies,  ibid. 
Payment  of  legacy  to,  396. 
En  ventre  sa  mere^  390. 

INTEREST,  when  recorerable  from  executor,  898. 

INTESTACY : 

Where  the  will  is  incomplete,  14. 

Kinds  of,  472. 

Where  partial,  472.  478. 

INVENTORY : 

When  to  be  exhibited,  118. 
How  impeached,  ibid. 


J. 

JOINT-TENANTS,  devise  by,  of  lands  or  goods,  43,  43. 

JUDGMENTS : 

What  executor  shall  have,  sdo.  325. 
In  account,  221.  225. 
Partition,  ibid. 
Assumpsit,  ibid. 
Effect  of  testator's  death  upon,  161.  268. 
In  altering  the  prop#rty,  225. 


JUDGMENTS— continued. 

Preference  in,  by  executor,  269.  374. 

Payment  of,  Q65. 

No  constructive  notice  of,  if  not  docquetted,  266.  283. 

Removal  of  from  inferior  courts,  271* 

K. 

KING: 

May  make  a  testament,  3^. 
May  be  appointed  executor,  39. 
Administration  of,  32.  105. 


L. 

LANDS : 

Rules  for  devising,  7. 

Enabling  statutes,  6, 

How  attested  under  the  Statute  of  Frauds,  7. 

Gill  of  money  to  be  laid  out  in  land,  9. 

Will  of,  who  may  make,  32. 

Produce  of  lands  directed  to  be  sold,  no  part  of  testa- 
tor's goods  to  be  accounted  for  under  probate^  117. 

Devise  for  payment  of  debts,  when  assets,  174.  177, 
178.  457. 

LEASE : 

Where  assets,  125.  128. 
Bequesto  of,  430.  433.  450. 
Value  of,  appraisement,  191. 
Profits,  executor  how  sued  for,  200. 
When  he  may  waive,  244.  287. 
Payment  of  rent  under,  by  executor,  284. 
Effect  of  assignment  by,  287. 

LEGACY : 

Specific,  447.  254. 

Delivery  by  executor  necessary,  6g. 

Assent,    see  Assent, 

When  recoverable  in  tha  Spiritoal  Court,  70. 


540  IKDIX. 

LEGACY— co/t/ini««/. 
How  sued  for,  400. 

Security  for,  when  required  from  executor,  307. 
Conditional,  25.  402.  418.  435. 
To  executor,  68. 
May  be  limited,  418. 
Kinds  of,  447. 

When  sufficiently  certain,  448. 
Of  personalty,  434. 
How  forfeited  or  defeated,  ibid. 

By  incapacity,  436. 

By  disclaimer  or  refusal,  ibid. 

Revocation  by  testator,  438. 

Lapse  of,  by  death,  436. 
When  given  under  error,  450. 
Specific,  when  executor  must  redeem,  454. 
For  payment  of  debts,  457. 

LEGATEE : 

No  property  until  assent,  67. 

And  taken  without  assent,  when  a  forfeiture,  435. 

Nor  can  he  maintain  any  action  until,  70. 

Trespass  against,  for  taking  goods,  69.  409. 

Infant,  payment  to,  396. 

What  shall  be  an  acceptance  by,  416. 

LIMITATIONS,  STAT,  of,  not  affected  by  a  devise  in 
trust,  457. 

LIMITED  ADMINISTRATOR,  powers  of,  322. 

LONDON : 

Devise  of  lands  by  custom  of,  13.  35.  40.  403.. 
Probate  of  will  of  lands  in,  10 1,  10a. 
Inventory  in,  12 1. 

Interest  of  executor  in  gardens,  152. 
Mortgages  in,  when  personalty,  155. 
Orphans  portion,  1 57.  208. 

Widows,  ibid. 
Effect  of  advancement,  158. 
Executors  liable  to  bail>  212. 
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Fees  payable  on  funeral,  259. 

Equality  between  specialty  and  simple  contract  debts, 

297- 
Simple  contract  debts  to  be  paid  as  obligations,  470* 

474- 

LOST  WILL,  11. 

LUNATIC,  incapacity  of,  33. 

M. 

MANDAMUS  to  compel  probate,  99,  49a 

MEDDLING  of  by  executor,  90. 

MERGER  of  executors  interest,  197. 

MONEY,  gifl  of,  to  be  laid  out  in  land,  9. 

MORTGAGE : 

Whether  amounting  to  a  revocation  or  not,  53. 
Money,  when  it  is  personalty  or  not,  155.  363,  n. 
Where  executor  is  entitled  by  the  condition,  182.  317. 
Payment  of  by  executor,  379. 

N. 

NULLA  BONA,  return  of,  317. 
NUNCUPATIVE  WILL,  11.  15.  17- 

O. 

OBLIGATIONS : 

Liability  of  executor  upon,  338. 
Although  not  named,  340. 
Preference  amongst  several  by  executors,  377. 

ORDINARY: 

» 

Meaning  of  the  term,  powers  of,  473. 
For  what  he  shall  have  actions,  4G7.  473.  483. 
Jurisdiction  as  to  wills  and  administrations,  470. 
Not  taken  away  by  prohibition,  47S. 


5#i  ifrbfcic. 

OnaayiSARY-ecmiinued. 

Effect  of  ordinary  inferior  grant  when  prerogative  one 
18  in  force^  473. 

AVhere  he  unduly  grants  administrations,  475* 

May  call  the  administrator  to  account,  475. 

Cannot  compel  disposition  of  surplus,  ibid. 

Where  guilty  of  bribery  in  granting  adminkjUnatioDy  and 
how  punishable,  481. 

Not  chargeable  as  ordinary,  where  he  takes  administra- 
tion upon  himself,  483. 

To  take  sufficient  bonds,  484. 

Cannot  repeal  letters,  where  duly  executed  according 
to  the  statute,  498. 

When  prohibition  lies  against,  499. 

What  for  just  cause,  507. 

Act  Book  evidence  of  the  grant  by  ordinary ,  witliou^ 
proof  under  the  seal  of  the  court,  52s. 

So  the  grant  need  not  be  alleged  to  have  been  by  the 
ordinary,  ibid. 

ORPHANS  PORTION  in  London,  157. 

OUTLAW : 

Incapacity  of,  35. 

May  sue  as  executor,  2s6. 

Executor  of,  making  satisfaction,  218. 

OXFORD,  probates  in,  101. 


P. 

PARAPHERNALIA,  120.  364, 

Not  to  be  put  in  the  inventory,  120. 

PATENTEE  of  CROWN,  liabihty  of  executor  of,  248. 

PAYMENTS  under  probate,  validity  of,  114. 

PECULIARS,    bona  natahUia  in  several,   administration 
belongs  to  metropolitani  506. 

POSSESSION  by  exmitor,  what,  n^.  stig. 


PREFEUENCE  by  executor  in  payments,  266.  274.  877. 
281. 

PRESUMPTION  of  intestacy  from  incomplete  attestatioo, 

PRISONER,  liability  of  executor  of,  248. 

PROBATE : 

Death  of  executor  before,  83. 

Profert  of,  when  necessary,  86. 

By  one  executor,  sufficient,  95. 

In  York,  97. 

In  courts  baron  and  manor  courts,  97.  100. 

Mandamus  to  compel  probate,  99. 

Must  follow  the  will,  ibid. 

In  Prerogative  and  other  superior  courts,  102. 

Of  will  in  a  foreign  language,  106. 

When  void  or  voidable,  110. 

Suspended  by  caveat,  ill. 

In  communiformdy  ibid. 

Of  will  of  lands,  1 1 2. 

Not  impeachable  in  the  temporal  courts,  112. 

Not  evideoce  at  common  law,  ibid. 

Recal  of,  113. 

Of  what  testamentary  papers,  ibid. 

Issue  upon  probate  granted  triable  by  a  jury,  1  14. 

Relation  of,  115. 

Fees  upon,  116. 

PROHIBITION  against  repealing  administration,  499.  500. 

PKOCLAMATIONS,  writ  of,  231. 

PUR  AUTRE  VIE  estate,  when  assets,  177. 

Q. 
QUO  MINUS  against  executor  for  simple  contract  debts, 

345- 
For  Crown  debts,  246. 


5ii^  t^rtfik. 


R. 

RECOGNIZANCE,  debts  on  payoMit  of,  sya. 

RECORl),  debts  of,  Tiability  of  executors  for,  23S. 

RECUSANTS,  incapacity  of,  39. 

REFUSAL  by  Executors,  87,.  . 
Form  and  effect  of,  94. 
When  he  cannot  make,  90. 
Void  ader  administration,  498. 
So  void  when  administration  is  revoked,  491. 
Of  legacy  by  a  legatee,  how  made,  430. 

RELATION  of  probate,  115. 

RELEASE  by  Executors,  aas- 
By  infant  executor^  91  d»- 
Pleas  of,  by  executors,  394,  395. 
Before  taking  administration  shall  not  bar,  468. 

REMAINDER,  things  accruing  by,  to  executor,  189. 

REMAINPER-MAN,  not  defeated  by  act  of  devisee  for 
life,  432, 

RENT: 

A  debt  by  specialty,  292. 

When  divisible,  516. 

Actions  for,  by,  and  against  executors,  243.  500. 

Preference  in  payments  by,  384. 

When  executor  and  administrator  liable  for  in  debt  and 

detinet,  292.  518. 
Rent  in  arrear  when  pleadable  by  him,  ibid. 
Priority  between  rent  and  debt  by  statute  or  judgment, 

393. 

RENUNCIATION  by  executor,  87. 
When  it  may  be  retracte4y  498. 

RETAINER  by  Executor  for  his  own  debt,  76. 
Executor  de  son  tori  cannot  jastlff ,  333. 


HEVOCA'nON,  45. 
Of  legacy,  438. 
Of  will,  45.  51.  438.  443. 
By  operation  of  law,  51, 
When  implied  from  change  of  circumstances,  ^$, 

S. 
SCIRE  FACIAS! 

By  executor  on  judgmenu,  22a.  267. 
Against  executors,  221. 
Proceedings  by  sheriff  upon,  312.  314.  316. 
On  a  devastavit,  314. 

SEAMEN'S  WILLS; 
Probate  of,  1 7. 
Fees  of  administration  of,  472. 

SHERIFF,  how  to  proceed  on  set  fa.  312.  314.  316. 

SIGNING,  what  sufficient  under  the  statute^  47. 

SLAVE,  capacity  of,  402. 

SOLDIERS,  wills  of,  17. 

SPECIALTY  DEBTS  for  which  executor  is  liable,  238. 

SPECIFIC  LEGACIES  not  vested  until  assent  given,  ()^|. 

STATUTE,  debts  by,  272. 

STET,  revival  by,  Cj. 

STOCK : 

Bequest  of,  40. 
i\pportionroent  of,  147. 
Dividends  on,  147. 

SUMMONS  and  Severance  by  executors,  212.  224. 

T. 
TERxM : 

A  partial  devise  of  realty,  how  passed^  45.  448. 

When  assets,  125.  128.  180. 

Assignment  of,  by  executors,  224. 

When  he  ought  to  waive  it,  290. 

When  he  caonoc,  381. 

K  ir 


'rjTMl^  mie  to,  tCOoM  Mr,  by  ijmiulii,  104- 

TOWEB,  lientCDaat  of,  Mtioa  agiwuCcidecater'lirfAi 
348.  •  mv.  a/. 

TBADE:  "o^q 

Profiu  oT,  bj  eiecutor,  when  umU,  igo. 

When  at  the  ruk  of  executor,  ig". 
TBEES,  bequest  of,  effect  of,  45. 
TRESPASS,  sction  of.  «ben  «zecatar  may  b*«^  i^s. 
TBOVER; 

When  executor  m^  'r'"'"tiM'f?,  S30. 

Wbeo  administrator,  477. 

W. 
WALES,  disposal  of  pencnal^  tbere,  103. 
WARRANTY  not  created  by  will,  153. 
WASTE,     see  Devasiarit. 
WIDOW: 

Share  of  io  London,  157. 

Parsphernalia,  iso.  364. 

WIFE,    aee  Bmron  and  Feme. 

WILL: 

Relation  with  executor,  4. 


WILL — eantinued,  ,  -r  - 

Kinds  off  g. 

When  lost  or  destroyed,  il.  4^, 
Nuncopativey  11. 
Contingent,  conjoint,  ibid. 
Relocation  of,  438. 

By  act  of  law,  alteration  of  estate,  or  imperfect 
conveyances,  51.  443. 
New  publication^  58. 
No  warranty  created  by  will,  253. 
Expenses  of  proving,  260. 
Probate,    see  tit.  Probate, 
Exhibiting  false  will,  434. 
Witness  to,  incapacity  of,  to  take  legacy,  436'. 

WITNESS : 

Attesting,  competency  of,  48. 
Incapable  of  legacy,  436L 

WOMEN,  age  of,  to  make  will,  grants,  &c.  385. 

WRITINGS  of  lands,  to  whom  belonging,  153. 

Y. 

YORK,  probate  in  province  of,  98. 

Disposal  of  personalty  there,  102.  209. 


THE    END. 


Lake  Hanstrd  k  Sons, 
near  LioeolaUmi  Yield*,  Lesden. 
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A  PRACTICAL  TREATISE  on  the  LAW  of  LEGACIES. 

By  W.  S.  Prxatom,  £«q. 
Of  LiDCoIn's-Inn,  Barrister  at  Law. 

Of  who  are  capable  of  devising  and  bequeathing  Legacies 
— Of  Legatees — The  Fund  for  payment  of  Debts — Of  Ex- 
ecutors' Assent— Of  general,  vested,  contingent,  and  abso- 
lute Legacies — Executors  and  Legatees  being  Trustees-— 
Accumulation — Donatio  Mortis  Causa — Genend  and  specific 
Bequests — Description  of  Legatees  -Interest  of  L»atees — 
Devises  and  Bequests  to  Charities— Payment  of  Legacies 
— Revocation  — Ademption  —  Lapse — Satisfaction — Abate- 
ment, &c. 

MARRIAGE  AND  DIVORCE. 

In  8ro.  price  12  s.  boards^ 

A  CONCISE  VIEW  of  the  DOCTRINE  and  PRAC- 
TICE  of  the  ECCLESIASTICAL  COURTS  relauVe  to 
MARRIAGE  and  DIVORCE. 

Second  Edition,  with  great  Additions. 
By  T.  PoYNTER,  Elsq. 


BURTON  ON  REAL  PROPERTY. 
In  Svo,  price  18*.  boards^ 

AN  ELEMENTARY  COMPENDIUM  of  the  LAW  of 
REAL  PROPERTY. 

1.  Of  Estates  in  Fee  Simple — 2.  Of  Estates  in  Fee  Tail 
—3.  Of  Estates  for  Life— 4.  Of  Settlements — 5.  Of  Chattel 
Interests ~ 6.  Of  Incorporeal  Tenements — 7.  Of  Customary 
Estates—S.  Of  Equitable  Estates  and  Interests,  and  of  Re- 
medies in  Equity ;  and  Appendix  of  the  peculiar  Laws  of 
Ireland  and  the  Colonies. 

By  W.  H.  Burton,  Esq 
One  of  the  Fellows  on  Mr.  Viner's  Foundation  for  the  Study 
of  the  Common  Law,  in  the  University  of  Oxford. 
It  has  been  the  Authors  endeavour  to  adapt  hit  toork  pritt- 
dpally  to  such  readers  as,  bein^  alreadjf  actjuainted  toith  Black- 
stone  «,  toere  desirous  of  further  progress,  and  of  an  introduc- 
tion to  more  scientific  or  technical  preceptors.  In  pursuing 
this  plan  he  has  had  to  attend  to  four  paramount  objects'-^ 
namely ;  selection,  method,  condensation,  and  perspicuity. 


